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EXPLANATORY NOTE. 

A few words are necessary by way of explanation of the aims 
and objects of this publication and of the reasons which made it 
seem desirable. It having been reported to the Judges that several 
of the older Volumes of the Punjab Record were out ot‘ print, the 
question at once arose how best to reproduce valuable material and 
at the same time to avoid unnecessary expenditure. It was soon 
found on examination that in the Punjab Record there was especially 
in the oldest Volumes, much matter that had entirely lost any 
value it might have once possessed and it was decided to omit 
this. Further, in order to make the publication as complete as 
possible, it was arranged that it should not be limited to volumes 
out of print, but should be carried through on the same lines up to 1900 
inclusive. 

Courts and members of the legal profession using.these books will 
see' that many rulings have been omitted wholly, and that many more 
have been reproduced only to the extent of their head notes or of head 
notes with extracts from judgments. It can hardly be hoped that no 
errors have crept in and this publication must not be taken as a pro¬ 
nouncement by the Chief Court that each and every dictum herein 
retained is certified as good law, or that all rulings excluded are finally 
pronounced unsound. The conditions under which such a piece of 
work could be done and under which this work has been done render 
impossible any claim to judicial authority for the selections ; but all 
possible care has been taken and it is hoped that the books may be 
found useful and adequate. 

The principles on which selection has been made are these :— 

(а) All judgments over-ruled or dissented from by adequate 
authority of the Privy Council or of this Court, all judgments rendered 
obsolete by changes in Statute law, and all judgments so obvious that 
doubt on the points discussed in them is virtually impossible have been 
omitted. 

(б) Rulings have been omitted if the same points have been 
more fully and clearly discussed and decided on the same lines in later 
rulings. 
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(c) Head notes only have been printed where the judgments do 
not really illuminate the matter more than the head notes do. 

(d) Head notes plus important passages in judgments have been 
printed where this course, while reducing printing, entailed exclusion of 
no really important dicta or observations. 

Thanks are due to Messrs. K. Santanam and Dalip Singh, 
Barristers-at-Law, for the assistance given by them in preparing the 
Index and passing the volumes through the Press. 


Lahore , January 1915. 


THE EDITOR. 



1885. 

No. 3- 

Before Burney and Tremlett , JJ. 

TEK A —(Defen d ant)— APPELLANT. 

Versus 

BAISAKHI &, ANOTHER— (Plaintiffs)— 

RESPONDENTS. 

Case No. 2148 of 1883. 

Custom, Gift—Bahai Rajputs of the Hoshiarpur district—Gift for 
religious purposes ( dharmarth)—Validity of such gift. Found that among 
Bahai Rajputs of the Hoshiarpur district, gifts to priests and Parohits of 
small portions of the donor’s ancestral land are valid by enstom, but that 
gifts of an entire holding or of the greater part of a holding, are contrary 
to the recognized custom, 


No- 4. 

Before Burney and Trended, JJ. 

HARI SINGH & ANOTHER— (Plaintiffs)— 

PETITIONERS. 

Versus 

MAJOR H. THICKER —(Defendant) —RESPONDENT. 

Case No. 69 of 1884. 

Civil Procedure Code (Act XIV of 1882 ), section 11 —Cause of action— 

Suit brought in British territory oji liability contracted in foreign territory. 

Held, that an alleged liability contracted in foreign territory can form 
the basis of an action brought against a British subject in a District 
in which ho resides at the time when the suit is brought, provided that 
the law of the country where the transaction took place between the 
plaintiff and the defendant recognized it as a transaction attaching liability 
by the latter to the former, and provided it be cot opposed to morality or 

the law of British India. 


No- 6- 

Before Burney and Tremlett, JJ. 

BUDH SINGII— (Plaintiff)— APPELLANT. 

Versus 

ASA SINGA & OTHERS—(Defendants)— 

RESPONDENTS. 

Case No. 1974 of 1883. 

Custody of wife—Husband acquiescing for several years in his wifes 
absence from his protection—Gross negligence disentitling husband from 
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obtaining assistance from Coart .— In a suit for custody of wife, held that 
where a wife leaves her husband and goes off to another man, it is an 
imperative duty or. the husband, if he intends to keep her as his wife and 
not to sever the connexion, to lose no time and spare no reasonable exer¬ 
tions in tracing and bringing her back, and if he allows years to go by 
without making any effort to reclaim her, the obvious conclusion is that 
cither he has made up his mind to give her up and let her go, or else 
that he grossly neglected making the exertions due from him of keeping 
his wife safe in his protection, in either of which cases he is entitled to no 
assistance from the Courts. 

Second appeal from the ol der of T. W. Smyth, Esquire, Additional 

Commissioner , Amritsar Division , dated 5th May 1883. 

K. P. Roy, for appellant. 

Sutherland, for respondents. 

The facts of this case sufficiently appear from the judgment 
of the Chief Court, delivered by— 

Tremlett, J. —This is a case in which a husband sues 
his wife to compel her to return to his protection. It appears 
from a maintenance petition the wife brought against the 
plaintiff in October 1877, that she had left him or been aban¬ 
doned by him eight years previously, and she was then and has 
been ever since cohabiting with Asa Singh, to whom she has 
borne a large family. She comes into Court with four chil¬ 
dren, one an infant in arms, the offspring of herself and her 
paramour. 


That she is still in law the plaintiff’s wife is indisputable ; 
but the question is whether the husband has so discharged his 
duties as such as to entitle him to invoke the Court’s aid in 
taking the woman away from the children she has been allowed 
to give birth to, and making her over to a man she has had 
nothing to do with for 13 years or more. In Bazlur Rahim 
versus Shams-u-n-Nissa Be,jam (11 Moore I. A. 551), quoted in 
I. L. R. 1 Bombay 171, the Privy Council remark: “ It may 
be, too, that gross failure by the husband of the performance 
of the obligations which the marriage contract imposes on him 
for the benefit of the wife might, if properly proved, afford 
good grounds for refusing to him the assistance of the Court.» 
Now we consider if a wife leaves her husband and goes off 
to another man, it is an imperative duly on the husband, if he 
intends to keep her as his wife and not to sever the connexion, 
to lose no time, and to spare no reasonable exertions in tracing 
and bringing her back, and if he allows years to go by without 
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making any effort to reclaim her, the obvious conclusion is that 
either he has made up his mind to give her up and let her go, 
or else that he has grossly neglected making the exertions due 
from him of keeping his wife safe in his protection. Taking 
which view you please, the plaintiff in this case is entitled to 
no assistance from the Courts. His pleader indeed urges that 
the defendant moved from village to village and so her husband 
could not find her, and that he was not bound to look for her. 
We cannot think that the defendant ever moved so entirely away 
that the plaintiff could not have traced and found her out 
without much difficulty, had he only had the will to do so, and 
we have already held that if he still regarded her as his wife, ho 

ought to have done so. 

We therefore dismiss this appeal with costs. 

No- 7. 

Before Burney and Tremlett, JJ. 

HAR SARUP & 2 OTHERS— (Defendants) —APPELLANTS 

Versus 

HANWANTA & 31 OTHERS— (Plaintiffs) —RESPDTS. 

Case No. 289 of 188L 

Custom, Alienaation — Non-proprietor's right of residence in house on 
Tillage site—Right to materials of house—Property in site after materials 
have been removed — Wajib-ul-arz—Common Land—Right of village pro- 
prietors to restrain alienation of Shamilat—Right of minority to restrain 
permanent alienation.— Where the Wajib-ul-arz of the village provided 
that if a non-proprietor had built a house the materials of which were 
worth more than Rs. 30, ho could sell tho materials of the house with the 
right of residence therein, held, that such right of residence could not bo 
taken to include the right of residence on the bare site after tho house had 
been removed from it, or to render the bare site alienable at the pleasure of 
non-proprietors after they had taken away their materials. 

Where a suit is brought to restrain the permanent alienation of the 
common land, i.e., an alienation calculated to prevent any part of the common 
land from being hereafter divisible among the owners, there is no reason why 
a minority of the village proprietors should not sue : but where the alienation 
is not permanent, but the rights of the alienee, whatever they may bo are 
subject to tho future division of the Shamilat, then the will of the majority 

will prevail. 

Further appeal Jrom the order of Colonel TI. Grey, Commissioner 

and Superintendent, TIissar Division, dated Inth December 

1883. 

Ram Narain, for appellants. 

This was a claim to set aside a sale by public auction of 
the site of a house in mauza Satrod Khurd, talisil and district 

Hissar. 
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The material facts of the case appear from the judgment of 
the Chief Court, delivered by— 

Burney, J.— The Commissioner in this case, reversing the 
order of the Extra Assistant Commissioner, has held that a suit 
lies which is brought by 32 plaintiffs who comprise the minority 
of the village owners, to set aside a sale in execution of decree of 
the site of a house without the materials. 

In appeal it is contended that the sale is valid, and that the 
32 plaintiffs had no right to sue. 

It appears that the former owner of the house was a non¬ 
proprietor, and that in satisfaction of a decree against his 
representatives, the materials only of the house which wore 
valued at Rs. 125 were sold by public auction. Ten months 
afterwards the decree-holder attached and sold at a fresh 
auction the site of the house. The present suit which has been 
brought to set aside the second auction of the site only, must be 
treated as a suit to eject the auction purchaser. By the Wajib- 
ul-cirz, if a non-proprietor lias built a house the materials of 
which were worth more than Rs. 30, he can sell the materials 
of the house with the right of residence in it. Consequently no 
objection has been raised to the first sale, and we agree with 
the Commissioner in holding that when the materials of the 
house were sold at the first sale and it was demolished, the 
right of residence in the house no longer remained. It cannot 
be contended that the right of residence in the house includes 
the right of residence on the bare site after the house has been 
removed from it, and the Wajib-ul.-arz certainly does not 
contemplate that the bare site should be alienable at the 
pleasure of non-proprietors after they have taken away their 
materials. The Wajib-ul-arz was framed apparently to prevent 
the representatives of a non-owner from being d drived of the 
value of the materials which he had put on the ground and of 
the labour which he had spent on them. It also intended that 
if they would continue to live in the house the value should 
not be further depreciated hy their having to knock down and 

remove the materials. Further than this the Wajib^d-arz does 

not go, and if the decree-holder chose to knock down the 

materials and thus destroy the house, the judgment-debtor’s 
rights must be exhausted. 

With regard to the question as to whether 32 out of 100 
owners can sue, we have already held to-day in our judgment 
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in C. A. 2196 of 1883, Gulab versus Lalji, following Punjab 
Record No. 76 of 1873 and No. 78 of 1877, that where a suit is 
brought to restrain the permanent alienation of the common 
land, i.e., an alienation calculated to prevent any part of the 
common land from being hereafter divisible among the 
owners, there is no reason why the minority of the village 
proprietors should not sue. On the other hand we held, 
following Punjab Record No. 30 of 1879, that when the aliena¬ 
tion was net permanent, and when the object related to a lease 
or some other matter in which the area of the common land was 
not permanently lessened, but the rights of the alienee, whatever 
they were, were to be subject to the future division of the 
Shamilat, the will of the majority might prevail. As in this 
case the alienation intended was permanent, we think that 
the suit of the 32 proprietors comprising the minority lies, and we 

dismiss the appeal. 

No 10- 

Ref ore Burney and Tremlett , JJ. 

MT. FAZAL.-UN-NISSA & OTHERS— (Defdts.)— APPLTS. 

Versus 

CHIRAGH DIN <fc ANOTHER— (Pltffs.) RESPDTS. 

Case No. 1098 of 1883. 

Custom, Inheritannce-Kakuzais oj Lahore—Muhammadan Law .—Found 
that among Kakuzais of Lahore there is no well established custom, con¬ 
trary to the Muhammadan Law. regulating the inheritance to the property 
of a proprietor dying without male issue. 


No. 15- 

Before Burney and Tremlett, JJ. 

MAHI— (Defendant) —APPELLANT. 

Versus 

USMAN & ANOTHER— (Plaintiffs) —RESPONDENTS. 

Case No. 1154 of 1883. 

Civil Procedure Code (Act XIV of 1882), section ^-Splitting claims 
-Distinct causes of action.- L. H. and S. were three brothers. Plaintiffs, 
who represented L., were absentees, and in 1882 sued H.’s son, the present 
defendant, for their one-third share of the estate and got a decree. When 
that suit was instituted S. was dead, and the defendant in possession of 

the whole estate. 

Held, that a subsequent suit by the plaintiffs to recover one-half of 
S.’s one-third Pure of the eiUte, wn barrel by the provisions of sec- 
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tion 43 of the Code of Civil Procedure, the cause of action in the two suits 
being identical, viz., the defendant's refusal to acknowledge the plaintiffs’ 
right to enter in 1882, not on a third, but on a half of the estate. 


No- 16. 

Before Burney and Tremlett , JJ. 

MUSST. MIRZA NUR—(Plaintiff)—APPELLANT. 

Versus 

BAHADAR ALT & OTHERS— (Defdts.)— RESPONDENTS. 

Case No. 2300 of 1883. 

Custom, inheritance—Golras of Rawalpindi — Right of daughter to suc¬ 
ceed in preference to collaterals—Daughter marrying toirhin her “ khandan." 
—In a suit the parties to which were Golras of Mauzah Jodh, Tahsil and 
Zillali Rawalpindi, the plaintiff, a married daughter, claimed to succeed as 
heir of her father (Tiis widows being dead'* and of her cousin, one Mussammat 
R., to the land in suit, in preference to the defendants, who were distant 
collaterals. The Wajib-ul-arz was to the effect that daughters will succeed 
unless there are brothers or uncles or their issue, provided they do not 
marry out of their own “ khandan . ” 

field , that there was no reason for regarding the word “ khandan , " 
as used in the Wajib-ul-arz in any but its ordinary popular sense of “ family,” 
and as the plaintiffs husband was a distant agnate, it rested with the 
defendants to shew that such marriage was not a marriage in the “family,” 
and that in the absence of such proof, the plaintiff could not be held to be 
disqualified on the ground of being married out of the family. 


No- 19 

Before Plowden and Elsmie , JJ. 

GUJAR MALL— (Plaintiff)— APPELLANT. 

Versus 

ILAICHT RAM <fc ANOTHER— (Defendants) —RESPON¬ 
DENTS. 

Case No. 2477 of 1883. 

Limitation Act (XV of 1377), Schedule II, articles 132, 147—Saif to 
recover money due on mortgage from mortgaged property—Suit for sale .— 
A suit for the money due under a mortgage deed, which was one of simple 
mortgage with delivery of possession to the mortgagee, in which the plain¬ 
tiff sought enforcement of the deed against the mortgaged property, he Id to 
be in effect a suit by a mortgagee for sale, notwithstanding that the plaint 
did not in so many words ask for sale, and as such governed by the limita¬ 
tion provided in article 147 of the second Schedule of the Limitation Act 
of 1877, and not by article 132. 
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No. 23- 

Before Burney cO Tremlett , JJ. 

KHAZAN SINGH— (Plaintiff)— APPELLANT. 

Versus 

MUSSAMMAT KARMO & 6 OTHERS —(Defendants) — 

RESPONDENTS. 

Case No. 593 of 1884. 

Custom, Gift — Sindhu Jots of Firozpur District—“Sankalp."— Found that 
by the custom prevailing among Sindhu Jats of the Firozpur District a man 
may give in “ Sank alp ” a small piece of land, but not the whole of his 
estate. 

Qucere, whether a gift as above of 74 kanals out of a holding of 297 
kanals, i. e. of *th of the entire estate, could bo held to be warranted by the 
above custom. 


No- 25. 

Before Elsmie <£• Barkley , JJ. 

NATH A —(Plaintiff)— PETITIONER. 

Versus 

SHEIKH SHAH MUHAMMAD —(Defendant)— RESPDT. 

Case No. 274 of 1884. 

Civil Procedure Code (Act XIV of 1882), section 407 (c)— Application 
to sue in forma pauperis— Rejection of application on ground that plaintiff 
was unlikely to prove his claim. — Section 407, clause (c), of the Code of 
Civil Procedure does not authorize the rejection of an application to sue in 
forma pauperis , on the ground that the plaintiff is unlikely to bo ablo to 
prove his claim to the satisfaction of the Court. The real cpiestion for 
decision is whether a prima facie right to sue exists or not. 


No- 27. 

• Before Burney Tremlett, JJ. 

RAM PARTAB —(Defendant)— APPELLANT. 

Versus 

KALU MAL & OTHERS —(Plaintiffs)— RESPONDENTS. 

Case No. 640 of 1884. 

Jurisdiction of Civil Court—Suit by worshippers at shrine to set aside 
mortgage by Puj of properly belonging to the shrine. A suit brought by 
certain Bhabras of Jagraon to have a mortgago by the Puj of property said 
to belong to a religious institution set aside, held to be maintainable, it being 
found that the plaintiffs were worshippors at the shnne, and therefore had 
an interest in seeing that the property which ought to be used for its duo 
support was not diverted to private objects. 

Civil Judgmont No. 75, Punjab Record , 1884, followed. 
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Second appeal jrom the order o/T. TT. Smyth, Esquire, Additional 
Commissioner , Umballa Division , dated 2\th December 1883. 

Shircore and Sutherland, for appellant. 

Gouldsbury, for respondents. 

The facts of this case sufficiently appear from the judgment 
of the Chief Court, delivered by— 

Tremlett, J.—This is a suit brought by certain Bhabras 
of Jagraon to have a mortgage by the Puj of property said to 
belong to a religious institution set aside, and that the property 
should be made over to them on the score of the Puj’s mis¬ 
management. This last prayer was disallowed by the first 
Court and has dropped out of the case ; but the two lower 
Courts have given decrees declaring the property to be waJej, 
or rather dharmarth, and cancelling the mortgage. These de¬ 
crees we take to be tantamount to a declaration that the pro¬ 
perty was dharmarth , and as such the manager could not mort¬ 
gage it in the particular way in which he attempted to do in 
this particular instance. 

A long argument has been addressed to us impugning the 
plaintiff s right to sue. "We consider the lower Courts have 
found that the plaintiffs arc worshippers at the shrine and there¬ 
fore have an interest in seeing that the property which ought to 
be used for its due up keep be not diverted to private objects. 
Tim principle in regard to this point in Punjab Record , No. 75 

of 1884, seems to us quite applicable to the present dispute and 

one we have no hesitation in following. The case of the " 
Muhammadan Association of Mirat versus Balchshi Ram and 
others (T. L. R. 6 Allahabad series, p. 284) is easily distinguish¬ 
able, as there a self-constituted body claimed to sue a* such, and 
of course had no locus standi. 

A more important point has not been raised before us, viz., 
that really section 30. Civil Procedure Code, applies to this case, 
and therefore under that section a public advertisement should 
have been put out to notify the other interested parties, and 
had the case for the plaintiffs failed, this would have been a 
matter of importance to prevent the defendant being harassed 
by a succession of suits by different worshippers, but as the 
. plaintiffs have succeeded there is no danger on that score, and 
the objection not having been taken by the defendant’s counsel, 
sve shall not raise it ourselves beyond calling the lower Court’s 
attention to it for their future guidance. 

There appears to be no other point in the appeal calling 
for discussion. We therefore dismiss it with costs. 
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No- 28. 

Before Plowden & Barkley , JJ. 

BHAGAT RAM <fe ANOTHER— (Decree-holders) — 

APPELLANTS. 

Versus 

CHINT RAM— (Judgment-debtor) —RESPONDENT. 

Case No. 654 of 1883. 

Limitation ( Act XV of 1877), Section 19— Application for execution of 
decree—Application in respect of a “ right"—Acknowledgment of decree- 
holder's right to execute—Civil’ Procedure Code (Act XIV of 1881), section 244 
(c) — Evidence not already upon record admissible under the section. — Held, 
following 1. L. R. 3 Allahabad, 217, that an application for execution of a 
decree is an application in respect of a right within the meaning of section 
19, Act XV of 1877. 

A deed which acknowledged receipt of certain houses “ in part of the 
“ mon^y of a decree which had been passed against him (the vendor) which 
“ is now in course of execution, on account of my father's debts," held in 
subsequent proceedings for execution of the decree which answered to the 
above description, to contain an acknowledgment of liability in respect of 
the decree-holder’s right to execute his decree within the meaning of the 
above section of the Limitation Act. 

Held also, that there is nothing in the law to restrict the evidence 
admissible under section 211, clause (c) of the Civil Procedure Code to 
documents already upon the record. 

No. 32- 

Before Elsmie and Barkley , JJ. 

MAKHAN AND OTHERS— (Defendants)— APPELLANTS. 

Versus 

GOKUL AND OTHERS— (Plaintiffs)— RESPONDENTS. 

Case No. 392 of 1884. 

Declaratory decree — Specific. Relief Act (/ of 1877), section 12 — 
Right to erect a fish-trap —“ Right to property." — Held, that a right to 
erect a “chip" or fish-trap is a “right to property" which may form 
the subject of a declaratory decree te bo passed under section 4 2 of 
Ltho Specific Relief Act. - 

No. 36. 

Before Elsmie and Barkley , JJ. 

SHEOJI AND ANOTHER— (Plaintiffs) —APPELLANTS. 

Versus 

DHAN SINGTI AND OTHERS— (Defendants)— 

RESPONDENTS. 

Case No. 759 of 1884. 

Limitation Act (XV of 1877), Schedule II, articles 142, 114— Suit 
for possession—Dispossession of plaintiffs while land was in farm 
Plaintiffs' possession thU of tenants—Adoerse possession. —In a suit 
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for possession of certain lands, it appeared that at the time when the 
plaintiff was dispossessed or gave up possession of the land, the proprie¬ 
tary lights in the village were in abeyance, it having been farmed to 
one S., which farm came to an end less than 12 years before suit. The 
lower Court dismissed the suit as barred by limitation, under articles 142, 
144 of the 2nd Schedule of the Limitation Act. 

TJeld, that assuming that the farm was in existence when plaintiff 
was dispossessed or discontinued possession, the possession which the 
plaintiff then gave up or was deprived of was not as owner, but as a 
tenant holding under the farmer, and it was in the same capacity that 
the defendant got possession : that even if the farmer’s right had been 
transferred to the defendant (which was not alleged\ the plaintiff could 
not have claimed proprietary possession until the farm came to an end, 
and he would have been entitled to assert his title then; that the case 
could not therefore be brought under article 112, but was governed by 
article 114 of tho 2nd Schedule of the Limitation Act, and the defendant's 
possession could not be regarded as having become adverse to tho plain¬ 
tiff, within the meaning of that articlo, until the farm came to an end. « 

No- 37- 

Before Burney and Tremlett , JJ. 

MUHAMMAD NUR- (Defendant) —APPELLANT. 

Versus 

MUSSAMMAT MAIIROTA— (Plaintiff)— 

DESPONDENT. 

Case No. 1185 of 1883. 

Civil Procedure Code ( Act XIV of 1882), section ^—Splitting claims 
Pica first raised in second appeal. — A Court is not bound to take up 
proprio motu the question involved in section 43 of the Civil Procedure 
Code unless the defendant urges it. It is not a question of jurisdiction, 
section 43 being a provision introduced for the benefit of a defendant 
to prevent him from being harassed by numerous suits, and the section 

must therefore be expressly pleaded before judgment if a defendant wishes 
to take advantage of it. - 

No. 38. 

Before Burney and Tremlett , JJ. 

NIHAL SINGH AND OTHERS— (Plaintiffs)— 

APPELLANTS. 

Versus 

DUX,A SINGH— (Defendant) —RESPONDENT. 

Case No. 1357 of 1884. 

Absentee-AbandonmeM-Burden of Proof.- In a suit by certain absentee 
proprietors to recover possession of their land, it appeared that at the 
first settlement the pia-mtiffs ancestors were recorded as absentees, while 
on behalf of the defendants in possession tho condition was laid down 
that when the absentees should come and settle in the village, they (the 
holders) would make the land over to them. At the revised Settlement 
the plaintiffs were recorded as absentees from 1G years, but a petition 
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was taken from the defendants by the Settlement Officer in which they 
promised to give the plaintiffs their share when they came and settled 
in the village. It was found in the present suit, contrary to the plaintiff’s 
own account, that during the 19 years preceding the suit they had 
neither demanded the land nor taken rent from it, nor settled in die 
village or obtained possession, but had remained absent all along in a 
village some 10 kos away. 

Held, that on the above facts the lower Courts were justified in 
inferring that the plaintiffs had abandoned the land and given up their 
rights to it. 

In all cases .of absenteeism of more than 12 years standing, in the 
absence of an express and direct trust, the onus of proving that they have 
not abandoned the land rests with the plaintiff. 

Civil Judgments Nos. 121 , Punjab Record, 1884, and 28, Punjab Record , 
1878, cited. 

Second appeal from the order of A. C. Marshall , Esquire , Judicial 

Assistant Commissioner ^ Amritsar , dated 8th April 1884. 

Higgins, for appellants. 

The facts of this case sufficiently appear from the judgment 
of the Chief Court delivered by— 

Tremlett, J.—The plaintiffs in this case are absentees, 
who now seek to come back and recover their land. 

At the first settlement Nihal Singh, plaintiff, and the 
ancestors of the other plaintiff's were recorded as absentees, 
while on behalf of the defendants in possession the condition 
was laid down that when the absentees come and settle in the 
village, they (the holders) will make the land over to them. 

At the revised settlement, the plaintiffs were recorded as 
absentees in the pedigree-table, and they were said to have 
been absent for 16 years, but a petition was taken from the 
defendants by the Settlement Officer in which they promise 
to give the plaintiffs their share when they come and settle in 
the village. 

Now the plaintiffs have brought this suit to recover their 
land, and the Courts below have found, contrary to the 
plaintiffs’ own account, that during the 19 years since 1864 
they have neither demanded the land nor taken rent from 
it, nor settled in the village or obtained possession, but 
have remained absent all along in a village some 10 kos 
away. On these facts both the lower Courts have inferred 
that the plaintiffs had abandoned this land and given up 
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their rights to it. Accordingly they have both dismissed the 
plaintiffs’ suit. 

In appeal before us the plaintiffs’ pleader relies on case 

No. 121, Punjab Record of 1884, as showing that the facts 

found do not warrant the lower Court’s conclusion. With the 

principle laid down in that and numerous earlier judgments, 

viz. that the question of abandonment is one of facts to be 

determined on the circumstances of each case, we unhesitatingly 

concur. 13ut it was further urged that the facts in this case 

are the same as those which the Court in the previous decision 

held were actually insufficient to establish abandonment. The 

answer to this appears to be that in the present case, not only 

have the plaintiffs remained settled in another village, but 

further that they have not shown that they were in such a 

position that they could not have interfered with the land 

eitliei by coining and getting rent or by arranging for its 

cultivation, and not having done what the owners of valuable 

property would naturally do, viz. secure for themselves some 

benefit from it, the only reasonable inference to us seems 

to be that they (the plaintiffs) did not do so because they 

had abandoned all concern in, or for, the property. Now 

if this element existed also in case No. 121 of 1884, all 

we can say is it was probably not pressed on the attention 

of the learned Judges, and had it been, possibly they would 

have come to a different conclusion. At any rate, the plaintiffs’ 

failure in their attempt to prove their having meddled with 

the land is a \ ei > material additional featuro which wo aro 

bound to regard as a part of the circumstances of this particular 
case. 


Then the question was raised by the plaintiffs pleader 
as to the side on which the burden of proof lies, when, 
as here, there is no proof of a direct trust, by which we 
mean, an absence of proof that the plaintiffs made over the 
land to the defendants, and that the latter took it from 
them on condition of holding it for them and giving it back 
to them (the plaintiffs) on demand. We consider a suit for 
recovering their land by the absentees is primarily one by 
plaintiffs to recover land of which they have discontinued the 
possession and consequently if they have been absent 
than 12 years, it is for the plaintiffs to show that in reality 

t Jn T / 10t ,. dlStOUtiuued ^eir possession by proving two 
things first, that to their knowledge, the occupants recognized 
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their rights to return either at pleasure or on fulfilment of 
certain demands, and secondly, that they have stayed a\\ ay 
relying on this knowledge, and not because they have actually 
given up all interest or regard to the land. lhe practical 
working of this second requirement is briefly, in other words, 
that in all cases of absenteeism of more than 12 years 
standing, in the absence of an express and direct trust, the 
onus of proving that they have not abandoned the land rests 
with the plaintiffs. The plaintiff's pleader contends that the 
Court’s decision in No. 121 of 1884 threw the onus on the 
opposite side; but we do not gather that this vas by any 
means clearly and definitely done, and we find the same learned 
Judge, who delivered the judgment here, in Shera versus Kutba 
(Punjab Record , 1878, case No. 38) holding that a long absence 
raises a strong presumption that the absentee has relinquished 
all claims to his land, as if the burden of disproving this inference 
rested with him, as we certainly think it does. We therefore 
concur with the lower Court in regarding the special circumstances 
of this case sufficient to prove in law, as they certainly do 
when looked at in the light in which men ordinarily manage 
their affairs, that the plaintiffs have abandoned their land 
in this village, and we therefore dismiss this peal with costs. 


No. 41- 

Before Burney and Tremlett, JJ. 

GOPAL —(Defendant) —APPELLANT. 

MUSSAMMAT MAMU— (Plaintiff) RESPONDENT. 

Case No. 599 of 1883. 

Custom, inheritance Qujars of Lahore- Daughter’s right to 
preference to nephew. —Found that by the custom of Gujars resident 
city of Lahore, a daughter succeeds in preference to a brother s son. 


No- 45 

Before Elsinie and Barkley, JJ. 

JOWAYA— (Plaintiff) —APPELLAN1 

Versus 

MUSSAMMAT FaZLAN— (Defendant)— RESPONDENT.. 

Case No. 2319 of 1881. 

' Custom, inheritance-Wes Jats of Phalian tahsil, Gujrat district—Rights 

Of married daughters—Khana-damad— Nephew.—Found that among m 

Wes Jals of the Phalian tahsil of the Gujrat district, the fact that a 
boniest proprietor has kept his daughter and her husband in his house 
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and has during his lifetime placed them in cultivating possession of a 
portion of his landed estate, intending them to be his heirs to that extent, 
is sufficient by custom to defeat the claims of a brother’s son to inherit 
that share of the estate. 


No- 47- 

Before Burney and Trcmlett, JJ. 

GOBIND PARSHAD —(Plaintiff)— APPELLANT. 

Versus 

THE MUR REE BREWERY Co., Ld.—(Defdts.)— RESPDTS. 

Caso No. 2317 of 1883. 

Civil Procedure Code (Act XIV of 1882), section 111— Set-off—Unascer- 
tenned damages.—Held, that unascertained damages for breach of a con¬ 
tract may be set-off in answer to a claim for money duo on that contract 
so far as it has been fulfilled, section 111 of the Civil Procedure Code 
not being intended to be an exhaustive enactment on the law of set-off, 
or to take away any right of set-off whether legal or equitable which parties 
would have had independently of its provisions. 


No. 49- 

Before Burney and Trcmlett, JJ. 

SARDAR MUHAMMAD HAYAT KHAN— (Plaintiff)— 

APPELLANT. 

Versus 

BABU DAS WAN Dill RAM— (Defdt.) —RESPONDENT. 

Case No. 1343 of 1884. 

Contract Act (IX of 1872), section 217—Agent's right of retainer— 
‘ Business " of agency .-Held, that section 217 of the Contract Act does not 
justify an agent in retaining sums received on account of his principal in 
the busmoss of an agency, on account of remuneration alleged to be due 
to lnm for acting in another agency which had long previously expired, 
e word‘•business" in the section meaning a continuing business or the 
same business as that which for the agent had been agent before. 




Befoi'e Elsmie and Barkley, JJ. 

SIRDAR AMAR SINGH— (Defendant) —-APPELLANT. 

Versus 

B ASAV A MAX —(Plaintiff)— RESPONDENT. 

Case No. 2685 of 1883. 

recol?Je‘ rali ° n ACt iUI ° f 1877)> SCClWn 17 m-***- '* Court to 

ZZZ ZT 9Cment tn of decree—Document not creating, 

. . !,s,gnins ans/ tn immutable properly— Sanction of Court 

TZe tZrr aT ; an r ,Cnt C ° Uld ,ake e ^ c ct Merger of decree in sub- 
sequent arrangement-Arrangement enforceable by suit and not by execution. 
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Plaintiff obtained a decree against defendant on account of certain 
instalments due on a bond executed by the defendant. While this decreo 
■was in course of execution, defendant presented a petition to the Court 
executing the decree, setting forth the amount due on the decree with 
interest, and that for the total amount thus arrived at the petitioner agreed 
that the plaintiff should receive certain specified half-yearly instalments 
from his jagir income to be paid to the plaintiff from the Tahsildar’s office 
for a specified period ; wherefore lie applied that the said instalments might 
be paid half-yearly from the Tahsil, and that the adjustment of the plaintiff’s 
claim being approved, the necessary orders should be issued to the Tahsil- 
dar, adding that, until the plaintiff’s claim was satisfied, the petitioner 
should have no claim on any grounds to receive the money either from the 
zemindars or from the Government. The petitioner’s seal was attached 
to the petition, which was also signed by the decree-holder for the 
purposes of showing his assent to the terms set forth. The Court therefore 
recorded an order, stating the terms of the agreement as acknowledged by 
the judgment-debtor in person, an addition being made that the village 
should be hypothecated, as security for the debt due to the decree-holder, 
adding that the decree-holder’s consent was conditional on the money 
being paid to him from the Tahsil, and directing that the instalments 
'agreed to by the parties being approved, the case should be filed, and a 
proceeding bo sent to the Revenue Officer asking that payment might be 
made through the Tahsildar after deducting the fixed charges for collection. 

In a suit brought upon the above agreement for the instillments 
stipulated for in the agreement which remained unpaid, held that the 
petition did not require registration under section 17 (. b) of the Registration 
Act, its real purport being to inform the Court that the parties had come 
to an arrangement providing for the satisfaction of the decreo and of 
other claims existing between them, which, so far as related to the decree, 
could only take effect on being approved by the Court, the Court being 
asked to approve of the arrangement, and to give effect to it by com¬ 
municating it to the Revenue authorities ; that as the petition showed that 
the arrangement was only to take effect on being approved by the Court, 
it could not bo held to have created, declared, or assigned any right, for 
the right only became complete on the Court’s approval being subsequently 
given to the terms in part sot forth in the petition, and in fact stated by 
tho parties in Court. 

Held- further, that the said agreement constituted an obligation, which 
merged not only tho decree, but other claims existing between tho parties, 
and which could not therefore properly be enforced in execution of tho 

decree. - 

No. 52. 

Before Blsm/ie and Barkley, JJ. 

BHAGA OTHERS—(Pltffs.)—APPELLANTS. 

Versus 

MT. SANDI & OTHERS—(Dkfdts.)—RESPONDENTS. 

Case No. 15 of 1882. 

Custom, inheritance— -Arains of Kaithal tahsil, Kamal Unmarried 
daughter s right of succession in presence of male collaterals. —In a suit thg 
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parties to which were Arains of Alauza Shadipur in the Kaithal tahsil of 
the Kamal district, found that on the death of a landowner of the tribe 
leaving an unmarried daughter, but no widow or descendant in the malo 
lino, such daughter was entitled by custom to succeed to his land in 
presence of collateral relatives of the deceased in the male line, related in 
the 4th or 5th degree.' 


No. 53 

Before Burney and Spitta, JJ. 

HIRA AND OTHERS— (Plaintiffs)— APPELLANTS. 

Versus 

GULAB SINGII AND OTHERS— (Defendants)— 

RESPONDENTS. 

Case No. 1351 of 1884. 

Custom, alienation—SidhuKheli Jats of Ludhiana—Childless proprietor 
—Necessity.— Found, that among Jats of the Sidhu Kheli tribe in the 
Ludhiana district a bona fide alienation by a childless proprietor of his 
land without necessity is valid by custom. 

Second appeal from the order of C. A. Roe , Esquire , Additional 
Commissioner , TJmb alia Division, dated the 7th April 1884. 

This was a suit for cancellation of a mortgage deed 
regarding 39 bighas 4 biswas of land and a dwelling house 
in Mauza Batahri, tahsil Ludhiana. 

The facts of the case sufficiently appear from the judgment 
of the Chief Court, delivered by— 

Spitta, J.—The question is as to the power of a childless 
Jat proprietor of the Sidhu Kheli tribe to make a valid alienation 
of his land without necessity. 

A very full and complete enquiry on this point has 
been made under an order of remand by the Additional 
Commissioner, dated 27th March 1883. The result of that 

inquiry is thus set out in the final judgment of the Additional 
Commissioner, which is now under appeal. 

M “ The evidence on this point (that is, the custom) consists 
„ ° f the enquiries by the Tahsildars and the records of decided 
"Cases m this district. This evidence has already been given 

„ at leDprth in my abstract of the record. We find that in two 
,« ° Ut the tbree tahsils, the lambardars examined (in 'all 66 
^ men) are unanimous in their assertion that a childless pro¬ 
prietor has the power of alienation. They quoted numerous 

«. mstances of its exercise, and in many cases the Tahsildars 
examined the collaterals affected by these instances. They 
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“ all replied that they had made no objection beeauso the 
44 proprietors were acting within their powers. 

44 One or two instances were given of objections on the 
“ part of collaterals being overruled, but not one of them 
44 being successful except where it was proved that the transac- 
“ tion was not bona fide. The two Tahsildars agreed in 
“ holding that bona fide alienations by childless proprietors are 
“ valid by custom even if there is no necessity for them. 

“ In the Ludhiana Tahsil the evidence is not quite so 
“ strong, but still it is decidedly in favor of the custom as 
44 above, the assertion of four lambardars that even where there 
44 is necessity the alienation is invalid may be left out of 
“count, of the others the lambardars of 27 villages declared 
“ the alienations valid, even without necessity, and quoted 36 
“instances against them, where the lambardars of 13 villages 
“ quoting 12 instances of alienations being valid through 
“ necessity, but none of alienations being set aside. I think 
“ the Tahsildar of Ludhiana is wrong in saying that the above 
44 evidence proves that alienations are valid only when supported 
“by necessity, and the Extra Assistant Commissioner is 
44 most certainly wrong when he says that this is the effect of 
“ the whole evidence of the lambardars. The records of the 
“ decided cases given in the English abstract are 14 in number. 

4 In many of them the decision turned on the bona fide nature 
“ of the transaction, or some other point not affecting the 
“present case. But in many of them (see Nos. 4, 5, 9, 12, 13 
“and 14) the question, whether a childless proprietor can 
“ alienate his lands without necessity, was directly in issue. In 
“one case (No. 5) only did the Judge, Mr. Carr Stephen, hold 
“ that, according to the custom of the Jat brotherhood, defend- 
“ ant was not competent to deprive his reversioners of their 
“ rights in the land. But in No. 9 the same officer held that 
“the local enquiry partly based on judicial decisions leaves 
“no doubt in my mind that the incumbrances created by 

44 change was according to custom. 


“ In No. 4 it was laid down by Mr. Barkley as Additional 
“Commissioner, that ‘no custom rendering childless propne- 
“tors incapable of alienating except for necessity is satis- 
“factorily made out.’” Cases Nos. 12 13, and 14 were 
decided by Faqir Zaliur-ud-din and Hukam Chand, Extra 
Assistant Commissioners. In all of them it was held that 
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“ there was no custom restricting the right of alienation. We 
“ then find that— 

1. —More than 100 lambardars against 13 declare 

“ the custom in favour of these alienations. 

2. —The instances of such alienations are very numerous 

“ and well attested. 

3. —With one trifling exception they are supported 

“ by the judgments in all the cases which have 
come into Court.” 

We agree with the Additional Commissioner in holding 
that by custom a bona fide alienation by a childless proprietor 
is valid, and we therefore dismiss the present appeal with 
costs. 


No. 54- 

Before Barlcley and Burney , JJ. 

KA HAL SHAH AND 53 OTHERS— (Plaintiffs)— 

APPELLANTS. 

Versus 

BARKAT KHAN— (Defendant)— RESPONDENT. 

Case No. 2090 of 1884. 

Jurisdiction of Civil Court-Land Revenue Act (XXIII of 1871) 
section 65 (6)— Claims connected with the collection of land revenue.— 
Plain tills sued to recover from defendant money which they alleged ho 
had improperly collected from them on account of the land revenue duo 
for land held by him. The Lower Courts held that the suit was barred 
by section 65 (6) of the Land Revenue Act. 

Held, that as the suit did not relate to the action taken by the 
Revenue authorities for the recovery of arrears of land revenue, but to a 
sum alleged to have been collected by the defendant from the plaintiffs, 
the Civil Courts had jurisdiction. 

•Civil Judgments No. 27, Punjab Record, 1876, and Nos. 42 and 123, 
Punjab Record, 1883, cited and foUowed. 


No. 57- 

Before Barkley and Spitta , JJ. 

MUSSAMMAT SALIA BIBI— (Plaintiff) —APPELLANT. 


Versus 


MT. PIRAN Dim AND OTHERS— (Defendants)— 

RESPONDENTS. 

Case No. 1208 of 1883. 


inheriumce-Kaka'ais of BaLala-Succession of 
Widow .-Found that according to the custom of the Kakazai 


daughters — 
residents of 
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the town of Batala, a daughter, whose mother is dead, succeeds to her 
share of the inheritance left by her father who has died without male issue, as 
she is not excluded by the surviving widow of the deceased. 


No- 60- 

Before Tremlett and T. JV. Smyth, JJ. 

CHANDA MAD— (Plaintiff) —APPELLANT. 

Versus 

GANDA SINGH— (Defendant)— RESPONDENT. 

Case Nc. 921 of 1884. 

Contract Act, (IX of 1872), section 170 —Bailees lien—Power to retain 
goods till payment for their custody.—Held, that in the absence of any 
express agreement a bailee of goods is not entitled to retain the goods 
till paid for their custody, such custody not being a service involving the 
exercise of labour or skill within the meaning of section 170 of the Con¬ 
tract Act: 


No. 65. 

Before Tremlett and T. W. Smyth, JJ. 

BHANI AND OTHERS— (Defendants) —APPELLANTS. 

Versus 

BHAG MAL— (Plaintiff)— RESPONDENT. 


Case No. 1659 of 1884. 

Common land—Suit by proprietors to oust occupancy tenant—Tenant s 
right of occupation— Tenant using the site for purpose other than that for winch 
it was given— Custom.—Ueld, thatt by custom a hereditary cultivator who 
occupies a portion of the shamilat land with the consent or acquiescence 
of the proprietor for storing manure for agricultural purposes cannot o 
disturbed in his possession so long as he remains a tenant in the village 
and uses the site for the purposes for which it was given ; but if he diver 
the site to other purposes, as for instance to build upon, and disclaiming 
the title of the proprietors sots up an adverse title himself, he forfeits 
his right of user and is liable to ejectment at the suit of the proprietors. 

Civil Judgments Nos. 30, 152, Punjab Record, 1882, cited and 
followed.. 

Second appeal from the order of Major R. P. Nisbet, Commissioner 
and Superintendent?Delhi Division, dated 1th June 188 . 


Cope, for appellants. 

Bates, for respondents. 

The facts of this case sufficiently appear 
of the Chief Court, delivered by— 

T. W. Smytii, J.—Plaintiffs, proprietors 
wala, nviuza Depalpur in the Delhi District, 


from the judgment 

in Thula Havoli- 
sued to eject the 
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defendant who is an occupancy tenant of the sKamilat land 
of the Thula from six biswas of land outside the village on which 
he had collected bricks for the purpose of building. The 
defendant pleaded that he was the owner of the plot in question 
and that he had built a house thereon and collected materials, 
Ac. The lower Appellate Court found that the plaintiffs were 
owners of the plot and that the defendant was allowed to 
occupy it on sufferance for the storage of manure, and that he 
had not acquired a prescriptive right by long user. We think, 
on the authority of the rulings published in the Punjab Record 
for 1882, Nos. 30 and 152, that by custom a hereditary cultiva¬ 
tor, who occupies a portion of the shamilat land with the 
consent or acquiescence of the proprietors for storing manure 
for agricultural purposes, could not be disturbed in his posses¬ 
sion so long as he remains a tenant in the village and uses the 
site for the purpose for which it was given ; but we consider 
that when he diverts the site to other purposes, as for instance, 
to build upon, and disclaiming the title of the proprietors, sets 
up an adverse title in himself, he forfeits his right of user and 
is liable to ejectment at the ruit of the proprietors. 

Appeal is therefore dismissed with costs. 




Before T. W. Smyth and Roe, JJ. 

CHUHAR SINGH A 13 OTHERS— (Defdts.)— APPLTS. 

Versus 

DHAUNKAL SINGH A 28 OTHERS— (Plaintiffs)— 

RESPONDENTS. 

Case No. 2396 of 1883. 

Common land—Suit for removal of a cattle-trough erected by a co-sharer 
without the consent of the proprietary body-AUering character of common 
land in such a way as to prevent other proprietors from using it in the way 
hey intended it should be used. —Twenty-nino of the proprietary body of 
rnauza Khanadaran brought a suit against the remaining proprietors 
(11 in number) for the demolition of a cattle-trough erected by one of 
them on common land, alleging ;that the trough had been erected seven 
months before suit and that it caused inconvenience to the people of the 
village. Defendants replied that the trough had been erected 18 years 
previously on joint land in possession of one of their number, and that it 
cau e no incon\enience. The first Court gave a decree for demolition 
of the trough, but, on appeal, the Judicial Assistant Commissioner held that 
the plaintiffs had not a cause of action cognizable by the Civil Courts 
and dismissed the suit. On appeal, the Commissioner reversed the Judicial 
Assistant s order, holding that the suit would lie 
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Yield ., that the plaintiffs could maintain the suit, not simply on the 
ground that the cattle-trough caused obstruction to a public road, but on 
the ground that one of tli6 proprietary body had taken possession of joint 
land and had altered its character in such a way as to prevent the 
remaining proprietors from using it in the way they intended that it should 
be used. 

Civil Judgment No. 73 of Punjab Record for 1882 cited in support of 
this view. 

Second appeal from the order of IT. Coldstream , Esquire. Officiat¬ 
ing Commissioner , Amballa , dated 13^/t September 1883. 

Morton, for appellants. 

Bates, for respondents. 

The facts of the case appear from the following judgment 
of the Court, delivered by— 

Smyth, J.—Twenty-nine of the proprietary body of mauza 
Kanadaran brought a suit against the remaining proprietors 
(14 in number) for the demolition of a cattle-trough erected by 
Surjan Singh (one of the defendants) on shamilat land, 
alleging that the trough had been erected 7 months before suit 
and that it caused inconvenience to the people of the village. 
Ten of the defendants replied that the trough had been erected 
18 years ago on shamilat land in possession of Surjan Singh, 
and that it caused no inconvenience. The MunsifT found that 
the defendants had failed to prove that the IChurli had been 
erected 18 years ago and that it caused no obstruction to the 
public, and held that one proprietor was not competent to 
erect any building on the public way without the consent of 
the proprietary body. He accordingly gave a decree for the 
demolition of the khurli. 

Surjan Singh, one of the defendants, appealed to the 
Judicial Assistant Commissioner, who held that tho plaintiffs 
had not a cause of action cognizable by the Civil Courts and 

dismissed the yilaintiff’s suit with costs. 

On appeal the Commissioner reversed the Judicial Assis¬ 
tant's order, holding that tho suit would lie, and decreeing the 

removal of the trough. 

It is contended in second appeal that the suit will not lie, 
that the Commissioner has not found that theie is special 
damage, and that the defendant has acquired a right by icason 
of 12 years adverse possession. 

If this were an ordinary case of obstruction to a public 
thoroughfaro it would bo necessary for the plaintiffs to show 
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some special damage, in addition to the general inconvenience 

caused to the public. The case, however, is not one of this 

kind. It is admitted that the cattle-trough has been erected 

on sliamilat land of which the plaintiffs and defendants are 

joint proprietors. It is found that the encroachment is of 

recent date, that it took place without the consent of the 

proprietary body, and that it interferes with the use of the land 

in the manner intended by the proprietors. Under these 

circumstances we think that the plaintiffs can maintain the 

suit, not simply on the ground that the cattle-trough causes 

obstruction to a public road, but on the ground that one of 

the proprietary body has taken possession of joint land and 

has altered its character in such a way as to prevent the 

remaining proprietor* from using it in the way they intended 

it should be used. The case cited by the lower Appellate 

Court, No- 73 of Punjab Record for 1882, supports this view. 

We therefore affirm the order of the Commissioner and dismiss 
this appeal with costs. 


No. 77- 

Bcfoi'e Plowden and Barkley , JJ. 

ATA MUHAMMAD KHAN & 5 OTHERS— (Plaintiffs) — 

APPELLANTS. 

Versus 

FAUJDAR KHAN & 2 OTHERS— (Defdts.) —RESPDTS. 

Case No. 2514 of 1882. 

Custom, Chundavand — Inheritance—Cliibhs—Gujrat District .—Found 
that among the Chibhs of the Gujrat District the general custom is to treat 
the offspring of each Rajput wife, and not the sons individually, as the 
units between which property should bo divided on the father’s death. 


No. 79. 

Be/ore T. W. Smyth and Roe , JJ. 

NARSINGH DASS & ANOTHER— (Pltffs).— APPLTS 

Versus 

HIRA NAND & ANOTHER— (Defdts.) —RESPONDENTS. 

Case No. 1353 of 1884. 

Custom-Shah and Gomashta, Shahpur District-Repayment of capital 
tohen agency » drived.-Priority in payment.-The plaintiff, as the 
principal m a Shah and Gomashta business in the Shahpur District, sought, 

“ ^” Sm t bU,ineSS ’ to esta >>lish his right to be repaid the capital 

advanced by him from the assets in hand, before the defendant was repaid, 
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notwithstanding that the latter had advanced capital to a greater extent 
than the plaintiff. 

Held, that no special custom has been proved to exist under which 
the principal would be first repaid the capital advanced by him, the general 
rule among Bankers and traders of the Shah pur district being that, on 
the closing of a business, each party gets back the capital advanced by 
him, less his share of the losses, and that no question of priority would 
arise. 


No. 80- 

Before T. W. Smyth and Roe, JJ. 
MUSSAMMAT BTTUPIA —(Defendant)— APPELLANT. 

Versus 

JAMNA DAS AND 32 OTHERS —(Plaintiffs)— RESPDTS 

Case No. 783 of 1884 

Hindu Law —Succession—Re-marriage of widow —Forfeiture of estate — 

* Right of next heirs to claim forfeiture, against the widow-Remoteness of 
heirship no bar to such claim—The plaintiffs claimed possession of the estate 
of the defendant's deceased husband, on the ground that, by re-marrying, 
she had, by the custom of the tribe, forfeited her rights in the said estate. 
It was found that the plaintiffs were the n*xt heirs of tho deceased, but in 
an extremely remote degree, comprising the whole of the proprietors of 
tho village, descended from one common ancestor. The question was whether 
heirs so remote could interfere to claim a forfeiture against the widow. 
" Held, that tho remoteness of their relationship did not deprive the plaintiffs 
of their right of succession, the general rule being that succession passes 
to tho next heir without any restriction as to tho degree of relationship. 
If there were no natural heirs at. all the succession would pass to the whole 
of the proprietary body, or to tho Crown. This would certainly be the 
case if the interest of the incumbent in the estate were terminated by death, 
and, if tho occurrence of a particular contingency has the same effect as 
death in terminating the incumbent’s interest, there appears no reason why 
the next heirs, however remote, should not put forward their claim on the 
occurrence of this contingency. 


No. 83. 

Before Tremlett <t* T* TP. Smyth, JJ. 
MUHAMMAD ISMAIL & ANOTHER —(Plaintiffs)— 

APPELLANTS. 

Versus 

ABDUL RAZAK & OTHERS —(Defendants) —RESPDTS. 

Case No. 2418 of 1884. 

Suit by sons during lifetime of father the real purchaser—Right of sons 
to maintain suit. -In a suit by two of the sons of one I. A. against tho 
representatives of tho vendor of certain property for possession thereof, 
tho dof jndants objocto l that tho plaintiffs could |not| maintain tho suit at 
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all, as the real purchaser was their father. The latter waived his right to 

be made a party to the suit. The first Court on this held that the plaintiffs 
could maintain the suit, and eventually gave them a decree. On appeal, 
however, the Commissioner decided that the father was the purchaser, and 
that in his lifetime the plaintiffs could not sue. 

Held, without deciding that, as against the father, the sons were 

absolute owners, that, as against third parties the plaintiffs were certainly 
entitled to maintain the suit. 

( Thecaseof Bijae Gobind Deb v. Madan Ram Pal, published in 18 

. Rep p. 455, as also (lie case reported in I. L. Ii., 10 Cal. 097, cited and 
followed). 

Further appeal from the order of Major R. P. Nisbet , officiating 
Commissioner , Delhi Division , dated 5th August 1884. 

Rivaz for appellants. 

Higgins for respondents. 

Hie facts of the case sufficiently appear from the following 

judgment of the Court, delivered hy_ * 

Tkemlett, J. Two of the sons of one Iftakhar Ali having 

bought a property from Alxlul Ohani, sued the brothers and 

Sisters of their vendor .for possession, partition and mesne 
profits. 

In the first Court the defendants alleged that the plaintiffs 

could not maintain the suit at all as the real purchaser was 
then-father. J he latter was examined, and it appeared that 
the property was unquestionably bought with his money, and 
the old man was not willing to admit that the sons were the 
full owners ; indeed, he said at first he was the owner, and that 
in certain contingencies he stated that his other sons might 
ereafter share in the purchase as a part of his estate, but 
finally added now that I have allowed them to have their 

.. " ame T S ' JUt (W "' they are own crs. They are owners, and there- 
fore I do not wish to be made a party.” The Assistant Com¬ 
missioner on this held the plaintiffs could maintain the suit, 

and eventually gave them a decree. On appeal to the Commis- 
sioner, he deeded that the father was the purchaser, and 
therefore in his lifetime the plaintiffs could not sue. He 
accordingly dismissed their suit with costs. 

Without deciding that os against the father the sons are the 
absolute owners, we think that as against third parties the 

Plaintiffs were certainly entitled to maintain the present suit. 

This point was raised and decided in Bijae Gohind Deh v. 

Il tr ?, / 1 , i W ' ^ P ' t55) > in -hich ‘ho Calcutta 
High Court held that the title which the plaintiff there had by 
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his lease and bill-of-sale was sufficient to enablo him to bring 
the suit, and that the defendants were not at liberty, in a suit 
of this description, to raise the question whether he was only 
nominally the owner of the property, somebody else being the 
real owner. With this position we entirely concur. The 
defendants’ pleader indeed urged that he was entitled to press 
the point, because if the father were the true owner and the 
present suit failed, they might be sued afresh by the beneficiary 
or his representatives. In Gobi Nath Chobi v. Bhcujwat 
Prasad (/. L. R., 10 Cal. p. 097) however, Mr. Justice Mittor 
laid it down that “ apart from authorities, it appears to us that 
“ so long as the banami system is to he recognized in this 
“ country, the proper rule in our opinion is, that, in the absence 
“ of any evidence to the contrary, it is to be presumed that the 
“ banamidar has instituted the suit with the full authority of 
“the beneficial owner, and if he do so, any decision come to in 
“his presence would be as much binding upon the real owner 
“ as if the suit had been brought by the real owner himself.” 


We therefore consider the Commissioner’s dismissal of the 

suit, because the plaintiffs could not sue in their own right, is 
wrong, and we decree the appeal, and reversing the decision, 
return the case to the Divisional Court to decide on the merits. 

We must call that Court’s attention to the fact that this 
appeal was filed in the Commissioner’s Court on April 16th 
after an application for review in the first Court was pending to the 
defendant's knowledge, and therefore when, on April 25th, the 
decree was altered and a new one passed, the defendants should 
have obtained leave to modify their appeal and pay the 
additional stamp duty caused by the increase in the value of the 
decree, and this they must now do before the appeal can proceed. 

The plaintiffs will get their stamp duty in this Court 
refunded, and we award them their other costs before us. 


No 84. 


Before Tremlett <0 T. W. Smyth , JJ. 
NAOBAT BAI— (Judgment-debtor) —APPELLANT. 


Versus 

TAJ MUHAMMAD & AN OTHER (Decbee-iiolders) 

RESPONDENTS. 

Case No. 2728 of 1884. 


Decree for payment o* money 
Construction of dccr ee ~~Security 


in accordance with written compromise 
for payment of decree- On 14th February 
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1883. the decree-holders in this case obtained a decree which ran as fol¬ 
lows “ The defendants do pay to the plaintiffs the sum of Rs. 15,000 
“ including costs as agreed upon, viz., Rs. GOO in monthly instalments, ’ for 
‘‘ which 25 humlis of Rs. GOO each have been given. If any hundi be 
“ not paid on due date, the plaintiffs will be entitled to sue on it ” The 
indenture between the parties on which the suit was disposed of, and 
which is the one alluded to in the words “ as agreed upon ” in the decree 
provided that the plaintiffs should be paid Rs. 15,000 by monthly instal¬ 
ments of Rs. 600 each, “ a,id that the payment of the several instalments 
should be secured by 25 hundis." Fourteen of the hundis having been 
dishonored, the decree-holders moved the Court to execute the decree. 
The judgment-debtor objected that this could not be done, and that the 
decree-holders had no remedy but to sue on the hundis. The executing 

Court havmg rejected this plea, the judgment-debtors appealed to the 
Chief Court. 

Held that, as the Court, by the language used in the decree, intended 
to pass a decree in accordance simply and fully with the compromise 
arrived at by the parties, as it was bound to do, and the deed shows that 
the parties agreed absolutely that the instalments should be paid the 
Aundis being merely given as further security for the same, the creditors 
could enforce this right as embodied in the decree in the appropriate form, 
namely, by way of proceedings in execution. Therefore, on its being 
proved that the hundts had been dishonored, and on their being delivered 
to the Court so as to protect the judgment-debtors from the risk of having 

to satisfy them in the hands of third parties, the decree-holders were 
entitled to execute their decree of 11th Fobruary 1883. 

and thoV N * Hdan Rai V * D,iar **i. '■ ^ 3 Allahabad 775, 

an the Full Bench decision (7 L. R., 3 Allahabad 388) on which it rests 

as also the case reported in I. L R. t 7 Calcutta 256, cited and followed ' ' ’ 


No. 87. 

Before Barkley and Spitta, JJ. 

JOAVAYA— (Defendant) —APPELLANT. 

MUSSAMMAT RAHMAN BIBT— ((Plaintiff)_ 

RESPONDENT. 

Case No. 2403 of 1883. 

• Muhammadan Law-Inheritance-Residuaries and distant kindred.- 
The plaintiff claimed redemption of a house mortgaged to the defendant 
by her half brother, Muhamdi. The lower Courts gave her a decree, hold- 
ing that, according to Muhammadan law, she was heir to the greater 
part of the property. Muhamdi (the mortgagor), his son Ghasita, and his 
sons daughter Mussammat Jhando having died since the mortgage It 
was contended by the defendant that the plaintiff was not the he* either 
to Ghasita or Mussammat Jhando. Held, the question being as to the suc¬ 
cession to Ghasita and Mussammat Jhando, that as on the death of Ghasita, 

his widow and daughter became entitled .to their legal shares, the residue 
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going to the nearest residuaries; and similarly, on Mussammat Jhando’s 
death, her mother was entitled to her legal share, and the residue fell to the 
residuaries ; and as the plaintiff, who was paternal aunt of Ghasita, was 
merely one of the distant kindred, and therefore not one of the heirs, she was 

not entitled to redeem. 


No- 89 

Before Tremlctt and Sj^itto, JJ. 

ARUH SINGH —(Plaintiff)— APPELLANT. 

Versus 

JO WALA SINGH & 2 OTHERS— (Defendants)— 

RESPONDENTS. 

Case No. 7G1 of 1883. 

Custom—Adoption—Death of adopted son without lineal descendants— 
Right of inheritance .—One N. S. was adopted by his uncle and stepfather 
R.S. and, on tho latter’s death, succeeded to his estate. N. S. having died 
without lineal descendants, the representatives of his natural father retained 
possession of the estate. The plaintiffs, who were the representatives of N. S.’s 
adoptive father, sought to recover a share in N. S.’s estate. 

Held, in the absence of a custom to tin contrary, that in informal Jat 
adoptions such as the present, whore tho adopted son dies without lineal 
descendants, tho succession passes, not to tho heirs of tho adoptive father, 
but to the natural heirs of tho adopted son, and the plaintifl’s claim there¬ 
fore failed. 

(Civil Judgment No. 9 of Punjab Record for 1880, cited and followed). 


No- 90- 

Full Bench- 


Before Barkley , Treinlett , Spitta and Smyth, JJ. 

IIARN AM D AS — ( Db f en dant)— APPELLA NT. 

Versus 


H T R A — ( Plaint i ff)— RES PO N D E NT. 

Case No. 1792 of 1883. 

Registration Act (111 of 1877), sections -19, 50 —Purchaser buying land 
uxith notice of prior unregistered mortgage for over Rs. 103— Effect of such 

^notice _ Fraud. —The question referred for tho consideration of tho Full 

Bench was whether a person purchasing immoveable property with notico 
of a prior mortgage on tho same property for over Rs. 100 in writing but 
unregistered, can take more than the remaining interest of the vendor, 
on tho ground that tho mortgago being unregistoro 1 cannot allect the 

proporty. 

Held by a majority of tho Full Bench (Barkley, J., dissenting) that 
a purchaser in tho above caso is entitled to oust tho inortgagoo from 
possession of tho land, although ho had notico of tho fact that tho land 
was held by him as mortgagee, and to tako the property free from any 

chargo on it. 



662 


Nos. 94 & 95, PUNJAB RECORD, 1885. 


Per Barkley, J.—To defeat the purchaser’s claim to possession 
there must be notice, not only that the defendant got possession as 
mortgagee, but of facts which put the purchaser in a position to ascertain 
that the defendant was still entitled to retain possession against the 
mortgagor, and if there is notice of such facts, the purchaser is entitled 
only to what his vendor would have been entitled to had the sale not 
taken place. 

Civil Judgments, No. 126, Punjab Record 1884, and No. 1*1, Punjab 
Record, 1885, approved of ; Civil Judgment No. 2, Punjab Record, 1885, 
dissented from. 


No- 94. 

Before Barkley and Spitta, JJ. 

ABID ALI & ANOTHER— (Pltffs.)— APPELLANTS. 

Vermis 

GHULAM JALAL & ANOTHER —(Defdts.)— RESPDTS. 

Case No. 69 of 1885. 

Civil Procedure Code {Act XIV of 1882;, section 539 —Suit by persons 

interested in a shrine. - In a suit to set aside an alienation of property 

alleged to belong to a Muhammadan shrine in the maintenance of which the 

plaintiffs claimed to be interested, the Commissioner held that, without the 

sanction prescribed by section 539 of the Civil Procedure Code, the suit 
could not be maintained. 

Held, that the suit was not one belonging to any of the classes of cases 
for which section 539 of the Code makes provision, and that no sanction 
was necessary to enable the plaintiils to bring the suit. 

(Civil Judgment No. 27 of Punjab Record for 1885 cited and 
followed.) 


xi u 




Before Barldey and Spitta, JJ. 

CHANDU 

Versus 

CHANDA MAD & ANOTHER. 

Case No. 5 of 1885. 

Limitation Act (IV of 1877), schedule II, articles 59 and 60— Deposits 
repayable on demanU-Banker and customer.-From Lho case stated, it 
appeared that one SI. opened an account with the defendants on 9th 
October 1873. From that date to 2Ulh Slay 1876, he drew out Its. 133-5, 
leaving a balance of Rs. 179-11 in his favour. From that dale up to the 
7 h October 1877, SI. paid to the defendants Rs. 73-12, making the balance 
at Ins credit in defendants' hands Rs. 253-7. On SI.'s death this balance 
was transferred m defendants' books on 28th June 1878 to the name of his 
brother L. Between the 19th October 1878 and the 1st June 1880, 
L paid into defendants' hands sums aggregating Rs. 129, thus increas¬ 
ed e ere at Credit l ° RS - 382 - 7 - ln between SI. 

and the defendants no interest appeared to have been paid or agreed to 

D9 H n uma tho •Mktag of the balance for Rs. 

1<9-11. On the 29th Slay 1876, interest was then entered as payable 
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to M., and some payments on account of interest were subsequently 
credited to M. in defendants books. But when the balance at M.’s 
credit was transferred on 26th June 1878 to the name of L., no mention 
was made of any interest being payable, and no interest was paid or cre¬ 
dited in the account to L. since the 1st June 1880. The present suit was 
instituted on the 6th February 1885 by the legal representatives of L. to re¬ 
cover the balance of Rs. 382-7 standing to L.’s credit in the defendants’ books. 
The defence raised was that the claim was barred by limitation under article o9, 
schedule II of Act XV of 1877. For the plaintiff it was contended that 


article 60, and not article 59, governed the case. 

Ueld, that the relationship existing between M. and L. and the defen¬ 
dants must bo regarded as that of Banker and customer ; that the monies 
paid in by M. and L. though called “deposits,” were in point of law 
“loans” made by them to the defendants, repayable on demand, and that 
article 59 of Act XV of 1877 applied, and the present suit was baired 
by time, as the last payment by L. to the credit of his account w as 
made more than three years before the institution of the suit and 
payment of interest by the defendants was proved which could operate 

under section 20 of the Act to give a fresh starting point. 


No. 98 

Before Smytli and Roc, JJ. 

SHAHZADA 2 OTHERS— (Plaintiffs)— APPELLANTS. 

Versus 

RAMDIYA— (Defendant) —RESPONDENT. 

Case No. 2688 of 1883. 

Custom, inheritance—Kanchans of Umballa-Succession of daughters- 
Absolute right in property inherited.-Vound that among Kanchans of 
Umballa there is no established custom limiting the interest which a 
Kanchan woman takes in property which she inherits; but that she 
absolute owner of such property, and has full power of alienation over it. 


No- 99- 

Before Tremlett and Spitta, JJ. 

Mb. BEAN—PLAINTIFF. 

Versus 

Capt. SANDYS—DEFENDANT. 

Case No. 6 of 1885. 

Railway Company-Consignment of goods for eonceyance by rail - 
Receipt-note — Conditions — Contract Power to correct under-charge^ Tim 
defendant having consigned certain live stock to e unja 
State Railway for conveyance from Sialkot to Rawalpindi received a 
receipbnoto in the usual form, in which the freight charged was, by a 
mistake of the booking clerk, calculated at half the correct rate Tho 
goods were duly delivered to the consignee (tho defendant) at ' 

and the amount of freight at the incorrect rate was duly paid y 
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On the mistake being discovered, the difference between the rate charged 
and what ought to have been paid was demanded from the defendant, 
whose refusal to pay the amount led to the institution of the present 

suit to recover it. On the face of the receipt-note appeared the words, 
“ I-or conditions of contract, see back," and on the back of the note, 
among other conditions, appeared the following: “Note.—It must be 
distinctly understood that the State Railway department claims the 
right to correct any charges made on goods that may be undercharged 
in the Railway receipt. * * * * r lhc amount of cash entered is 

“only an estimato and is subject to revision." It was found as a fact 

that the defendant was ignorant; of the rights reserved by the abovo 

condition to the Railway, nor did he sign the receipt-note. 

Held, that the defendant was liable to pay to the Railway the extra 
freight claimed ; the receipt-note being the contract between the parties 
and containing the conditions on which the goods were delivered to and’ 
accepted by the Railway for carriage: that the fact that the defendant 
had not signed the note was immaterial, as it was under the terms | of the 
note that defendant delivered the goods for carriage, and he could not 
claim exemption from any of those terms on the ground that he omitted 
to inform himself of them. 


No- 100. 

Before Smyth and Roe, JJ. 

SHAH BODHRAJ— (Defendant) —APPELLANT. 

Versus 

SUNDAR SINGH AND ANOTHER— (Plaintiffs)— 

RESPONDENTS. 

Case No. 2355 of 1884. 

Pre-emption—Suit by proprietors of a dharmsolah—Waiver—Plaintiff 
drafting deed of sale .-There is no rule of law which would prevent tlio 
proprietors of a dharmsalah or similar institution from claiming pre¬ 
emption. 

In a suit for pre-emption, held that the plaintiiT, who was a professional 
petition-writer, could not be held to have waived his right merely 
because ho had made a rough draft of the deed of sale of the property 
in suit for the defendant. 


No- 101- 

Befoi'e Barkley and Spitta, JJ. 

J- BRADLEY—PLAINTIFF. 

Versus 

THE AGRA RANK, LIMITED—DEFENDANT. 

Case No. 8 of 1885. 

banker and Customer Bank refusing to continue customer's account — 
Offer of repayment of amount still in deposit-Plaintiff refusing to 
accept such offer and subsequently drawing cheque on Bank—Dishonor by 
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Bank of such cheque .—The legal relations existing between a banker and 
his customers discussed and explained. 

Money deposited in the hands of a banker in the ordinary course of 
business is money lent to the banker by the depositor, with a superadded 
obligation that it is to bo repaid when called for by cheque. The trans¬ 
action amounts to a mutuum or loan for use and consumption, it being 
understood that the banker is to have the use of the money in return 
for his consent to take charge of it. This contract can always be put an 
end to by cither party. The lender can recover his loan by drawing a 
cheque on the banker for the amount and presenting it to him for pay¬ 
ment: the borrower can repay the money or tender repayment to the 
lender when he pleases. Both parties have equally the right to terminate 
the relationship of debtor and creditor which springs out of the trans¬ 
action entered into between them. 

Where in a suit for damages for alleged breach of contract by dishonour 
of a cheque, it appeared that the defendant Bank, having decided not to 
continue tho plaintiff's accounts, offered to repay the plaintiff by sending 
him for signature a cheque duly tilled up for the total amount of tho 
balance due, to tho plaintiff, an l requesting him to present it at the Bank 
for payment, the Bank undertaking then and there io honour it, whereupon 
the plaintiff refused this offer of performance, and insisted on tho Bank 
remaining in the position of his debtor, although no period was fixed by 
the' contract between the parties for the duration of the loan, ami sub¬ 
sequently drew a cheque on tho Bank, which, on presentation by tho 
payee for payment, was dishonoured, held, that tho Bank’s offer of perform¬ 
ance was under all tho circumstances a legal and proper compliance with 
tho duty cast upon it by its contract with the plaintiff, and that tho plaintiff 
having refused this offer, could . not hold the Bank responsible for tho 
subsequent refusal to honour his cheque. 


No- 105. 

lie fore Barkley and Spitta, JS. 

MUSSAMMAT BHURIAN- (Defendant)— APPELLANT. 

Versus 

MUSSAMMAT PURAN— (Plaintiff)— RESPONDENT. 

Case No. 2791 of 1883. 

Custom, inheritance--Ahirs of Delhi-Unchastity of Widow-Forfeiture 
of estate .—In a suit tho parties to which were of tho Ahir tribe residents 
in the Delhi tahsil, held that no special cuBtom was proved whereby un¬ 
chastity works a forfeiture of tho estate which a widow has inherited from 

her husband. 

Barkley, J. —The Commissioner appears to have assumed 
a general custom under which a widow’s estate would be forfeited 
for unchastity, and to have thought that when remarriage entailed 
forfeiture, tho burden of proving that unchastity had not tho 
same effect was upon those who alleged it. But a distinction 
of this nature between the effects of marriage and unchastity 


V 
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is fully established in Hindu law, and in the decided cases in 
which unchastity has been held to divest the widow of the 
estate, this decision has been arrived at on proof of a custom 
supported by instances. When such a custom could not be 
established, the widow has been held to be entitled to retain 
the estate, as in No. 78, Punjab Record , 1869. There is no 
authority for laying the burden of proof upon those who deny 
that a forfeiture results from proof of uncliastity in the absence 
of ev idence of a custom in favour of forfeiture, and instances 
of unchastity must be frequent enough to render it easy to 
prove such a custom, if it exists. The opinion of witnesses 
that the law ought to be so, and the general statements in 
the Gurgaon and Rohtak Riivaj-i-ams , unsupported as they are 
by examples, are not enough to establish such a custom. 

Judgment of Spitta. J.—Omitted. 

No. 108- 
Full Bench- 

Before Barkley, Burney, Tremlctt, Smyth and Spitta, JJ. 

PHALLU AND OTHERS— (Defendants) —APPELLANTS. 

Versus 

SORAJ3— (Plaintiff) —RESPONDENT. 

Case No. 839 of 1884. 

Custom, Alienation— Time-barredj debt— Widow's power of alienation— 
Necessity.—Held by a majority of the Full Bench, Tremlett, J. dissenting, 
that except in those cases where a customary power to alienate for time- 
barred debts may be proved, neither a Hindu nor Muhammadan widow in 
possession of her deceased husband’s estate on the usual widow’s estate, 
where the strict Hindu law does not apply, is justified in paying out of 
the corpus of her husband’s estate debts which were incurred by him, but 
have become barred by limitation. 

Per Tremlett, J., contra. 

eivil Judgment No. 129, Punjab Record, 1883, approved. Civil Judg- 
ment rso. 117, Punjab Record , 1884, distinguished. 

No. 109. 

Bef ore Barkley and Burney, JJ. 

PlR BAKSH— (Plaintiff) —APPELLANT. 

Versus 

FAZLA— (Defendant) —RESPONDENT. 

Case No. 209 of 1884. 

Custom, Adoption— Rathar Kashtniris of Gujrat—Right of “palate" 
to succeed. Found that by custom among Rathar Kashmiris of Gujrat 



Nos. 113, 118 & 120, PUNJAB RECORD, 1885. 


6G7 


a palak succeeds in the absence of male issue to the estate of the person who 
has adopted him. 

No- 113 

Before Burney and Spitta, JJ. 

MUSS AMMAT BUN DO —(Defendant) —APPELLANT. 

Versus 

MUST. LAC1IMI & ANOTHER— (Plaintiffs)— RESPDTS. 

Case No. 607 of 1884. 

Custom, Marriage—Lalotra Brahmins of the Kangra District —“ Jlianj- 
rara ” marriages— Found that no special custom exists under which 
Jhanjrara marriages amongst Lalotra Brahmins of the Kangra district are 

recognized. 


No. 118. 

Before Barkley and Barney, JJ. 

MANGAL SEN—PLAINTIFF. 

Versus 

J. J. CANNON & ANOTHER—DEFENDANTS. 

Case No. 13 of 1885. 

Joint Promissory notes—Construction of instrument—Marginal entry.— 
Certain promissory notes were executed by the defendants and one C. in 
favour of the plaintiff. Each promissory note contained a joint and several 
promise by the persons executing them to pay a certain sum of money 
within a fixed period. On the margin of the notes the following words 
were printed, the rate of interest being filled in ink, and the initials 
of the aforesaid C. being attached at the foot thereof, but at a time subse¬ 
quent to the execution of the notes by the defendants 

“N.B.-In case of default of payment of this promissory note at 
“ maturity from any cause whatever, the amount to bear interest from due 
“ date atRs. 3-2-0 per cent per month.” 

Ueld, that the marginal entry did not form an integral part of the pro¬ 
missory notes executed by C. jointly with the defendants, the said entry being 

entirely distinct from the operative words of the promissory notes, though 

written or printed on the same sheot of paper, but that tho alteration or 
addition in the marginal entry after the execution of tho promissory notes 
would not render them void as against tho defendants. 

No- 120. 

Before Tremlett and Smyth , JJ 

ATAR SINGH & 6 OTHERS —(Pltffs.)- 

- Versus 

LAKIIMIR SINGH & ANOTHER— (Defdts.)— RESPDTS. 

Case No. 2178 of 1884. , 

Custom, Adaption—I’arwal Jots oj Amritsar District-Adoption ojsister s 
grandson. —Found that among Parwal Jats of the Amritsar District the adoption 

of a sister's grandson is valid by custom. 


APPELLANTS. 


V 
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Second appeal from the order of C. A . Roe , Esquire , Additional 
Commissioner , Amritsar Division , dated 9/A 1884. 

Birch for respondents. 


Hie material facts of this case appear from [the judgment of 
the Chief Court, deli vered by— 

Smyth. J. —The parties to this suit are Parwal Jats of 
mouzah Fatteligarh, Sukhur chak, tahsil Amritsar, and the ques¬ 
tion for decision is, whether an adoption by the defendant, 
Lakhmir Singh, of his sister’s grandson is valid by custom. The 
adoption has been upheld by both the Courts below, but the 
plaintiffs, who are collaterals of Lakhmir Singh, contend that the 
adoption of a person of a different (jot is contrary to the terms of 
the hiwaj-i-am and is invalid. The Riwaj-i-am with reference 
t° tllls V°t n o doubt restricts adoption to persons of the same got 
or to near collaterals, and lays down that the adoption of a 
daughter’s or sister’s son is invalid ( najaiz ). The plaintiffs, 
however, have failed to cite any instances where such adoptions 
have been tried and have been set aside. On the other hand, 
several instances of adoption of sister’s and daughter’s sons among 
Parwal Jats in the Reya Tahsil, where this got is admittedly 
prevalent, have been cited by the defendants’ witnesses ; some of 

these were unsuccessfully contested in Court, and are not disputed 
by the plaintiffs. 

These instances show that the custom of Parwal Jats 

does not differ from the general custom of the Punjab which 

favours the adoption of sister’s and daughter’s sons among 
Jats. 


If a sister’s son can be adopted, there is no reason why 

a sister’s grandson is not eligible. The principle is the same 
in both cases. 

We therefore hold that the adoption is valid by custom and 
dismiss this appeal with costs. 
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No. 2. 

Before Barkley and Spitta, JJ. 

CHUNI LAL— (Deffendant) —APPELLANT. 

Versus 

BODAR MAL & ANOTHER— (Pltffs.)— RESPONDENTS. 

• Case No. 2587 of 1884. 

Suit for cancellation of mnrtgage-Corenant not to alienate— Right to 
maintain suit —Plaintiff sued for the cancellation of a mortgage executed 
by one of the defendants in favour of the other, in contravention of a cove¬ 
nant made by the mortgagor with the plaintiff by which he bound lum- 
self not to alienate the property by sale or mortgage elsewhere, until he 

had first satisfied the mortgage debt due to the plaintiff. 

Held that the suit as laid was not maintainable, as the latter liens 

created by the mortgagor did not affect injuriously or encroach upon the 
rights of the plaintiff as prior mortgagee, who had therefore no gioun. 
for suing for a declaration that the liens were invalid. 

Spitta J.— This is a suit for the cancellation of a mort¬ 
gage, executed by the defendant, Khuda Bukhsh, in favour of 
Chuni Lai, in contravention of a covenant made by Khuda 
Bukhsh with the plaintiffs, by which he bound himself not 
to alienate the property by sale or mortgage elsewhere, until he 
had first satisfied the mortgage debt due to the plaintiffs. 

The plaintiffs arc mortgagees under two deeds, dated the 3rd 
January and 5th July 1878. Each deed relates to a separate 
10 biswas of the village, and in each is contained the covenant 

against subsequent alienation referred to above. 

Notwithstanding the said covenant, and in breach of i s 
terms, the mortgagor, on 1st December 1883, mortgaged the 
property in question to the defendant, Chuni Lai, by -ay of 

conditional sale for Rs. 0,000. . 

This suit has been brought by the plaintiffs to cancel 

and declare void, as against them, the deed of mortgage jmt 
mentioned, and it has been disposed of by the judgment of 
the Extra Assistant Commissioner, dated 30th August 1884, 
in which he passed an ex parte decree in favour of the plaintiffs. 
His decision proceeds upon the ground that plaintiffs mort¬ 
gages were prior in date to that made in favour of defendant, 
and that the mortgagor had no power to effect this latter mortgage, 
regard being had to his covenant not to alienate elsewhere. 

From this decree in Chuni Lai’s case, the defendant has 
appealed to this Court. That such an appeal lies was ruled by 

this Court in Punjab Record, Civil Judgment No. 60 of 1883. 


670 


No. 2, PUNJAB RECORD, 1886. 


The question that arises for decision is, whether the 
plaintiffs’ suit as laid is maintainable, and the answer depends 
upon the effect which should he given to the covenant against 
further alienation entered into between the defendant mort¬ 
gagor and the plaintiffs. 

The validity of these covenants and the extent to which 
they ought to prevail is discussed in the last edition of Mr. 
McPherson on Mortgages, pp. 293-206. 

At page 294 it is said, “the general rule may be said 
“ to be that an express stipulation not to alienate mortgaged 
“ property until the debt is paid off does not in equity pre¬ 
clude the mortgagor from transferring his own remaining right, 
“ or making a second mortgage, but such transfer or mortgage 
will always be subject to the prior mortgage.” 

At page 296, an extract is given from the judgment of 
Mahmood, J. in Indian Law Reports 4, Allahabad 518, in which 
case it was decided that a transfer of mortgaged property in 
breach of a condition against alienation is valid, except in so 
far as it encroaches upon the right of the mortgagee, and 
with this reservation, such a condition does not bind the pro¬ 
perty, so as to prevent the acquisition of a valid title by the 
transferee. The Calcutta High Court has gone further in 
favour of the right of subsequent transferees, holding that 
covenants of the kind sued on in the present case create only 
a personal liability between the mortgagor and mortgagee, and 
do not give the latter the right to sue to have subsequent aliena¬ 
tions declared invalid (/. L. 7?., 6 Cal. 317). (See also 7. 7. 7?., 

5 Afasl. 184, where the conflicting decisions are discussed.) I 
should myself feel inclined to act upon the ruling of the 
Calcutta Court, but even if the rule laid down by the Allah¬ 
abad High Court is adopted, I think it is fatal to the main¬ 
tenance of the present claim. The latter liens created by the 
mortgagor do not affect injuriously, or encroach upon the rights 
of plaintiffs as prior mortgagees. They have therefore no 
ground for suing for a declaration that these liens are invalid. 

Condition in restraint of alienations are not favoured in 
law, and in the case of persons to whom property is transferred 
such conditions are regarded as void (see section 10, Act IV of 
1882, and 7. L. 7?., 7 All. 516, and Mayne’s H. L. section 356). 

If covenants such as those sued on were rigidly enforced, 
a mortgagor might be debarred from raising money on his 
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property in order to pay off a previous lien created perhaps by 
his ancestor. Such a result would of course beabsuid. 

I am therefore of opinion that the present suit does not lie. 
No question arises in this case as to the rights of the 
respective mortgagees inter se under their several deeds. 
When such question does arise the priorities of the different 
mortgagees and their rights in the mortgaged property will have 
to be decided with reference to the principles discussed and 
laid down in the many cases on the subject. Among these 
references may be made to Punjab Record , No. 10 of 1879, I. L. 
R. 1 All. 240., If). 4 All. 518, and lb. 5 Mad. 184, and to sections 

85, 91, 96 and 97 of Act IV of 1882. 

For the above reasons I would accept the appeal, and revers¬ 
ing the decree of the lower Courts, dismiss the claim with 

costs. 

Judgment of Barkley, J.—Omitted. 


No- 5- 

Before Tremlett tO Smyth, JJ. 

GURMUK H SINGH —(Plaintiff)— APPELL AN T. 

Versus 

RAM NARAIN & 2 OTHERS— (Defendants)— RESPDTS. 

Case No. 1585 of 1883. 

Jurisdiction of Small Cause Court-Suit for proceeds of house taken 
up under the Land Acquisition Act—Damages —Act XI of 1805, section 
Second appeal. -Plaintiff sued for possession of a house, alleging that as a 
nephew of the deceased owner he was entitled to succeed in preference to the 
daughter of the deceased. It appeared that when the suit was file , t 
house in question had already boon taken up undci the Land Acquisition , 
and had therefore ceased to be property about which a suit could be broug . 
The lower Appellate Court therefore directed that the plaint shou c o 
amended, and the case re-heaid as an inheritance case for the cash sum 
representing the house which had disappeared under the operation of the 
Land Acquisition Act, the Court being of opinion that the claim was 
dependent solely on the law or custom of inheritance exactly as it would 
have been if the house was standing, and as such was not cognizable by a 


Court of Small Causes. 

Held, that the suit must be regarded as one to onforeo the UaMUy of 
the defendant who had received compensation under the Act to pay the 
same to the plaintilf who was entitled to it, and a, such the claim not- 
withstanding that the question of title might have to be enquired into 
incidentally, must bo regarded as one for damages within the moaning 

section 0 of the Small Cause Court Act, and being of the value of 

Rs. 500, a second appeal would not lie. 

Civil Judgment No. 8, Punjab Record for 1883, F. B. cited. 
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No. 7- 

Before Burney & Spitta, JJ. 

KISH AN CHAND— (Plaintiff)— APPELLANT. 

Versus 

SHAM HAS —(Defendant)— RESPONDENT. 

Case No. 1586 of 1884. 

Custom, Alienation—Aroras of Mooltan—Will in favour of daughters 
son—Burden of -proof .—Tn a suit, the parties to which were Aroras of the 
city of Mooltan, plaintiff, who was the own brother of one I. D., deceased, 
sued to cancel a will made by I. D. in favour of the defendant, his daughter s 
son of his ancestral property. 

Held, that the burden lay upon the plaintiff to prove affirmatively that 
such alienation was opposed to the custom governing tho class to which the 
parties belonged, and that ho had failed to do so. 

J. No. 35, Punjab Record for 1885, cited. 


No. 8- 

Before Barkley and Burney, JJ. 

DALU RAM & OTHERS— (Pltffs.)— APPELLANTS. 

Versus 

NIBAHU MAL & OTHERS— (Defdts.)— RESPONDENTS. 

Case No. 1GGO of 1884. 

Limitation Act (XV of 1877), section 22—Suit by one of several joint 
contractors — Addition of other plaintiffs after lapse of period of limitation — 

Plaintiff, one D. R., and tho defendant, as gomaslitas, having entered 
into a partnership with certain capitalists to carry on a shop, on the terms 
that, when tho business was wound up, the profit or loss should be divided 
in specified shares, tho present suit was originally instituted by the said 
D. R. on behalf of the firm against tho defendant on a balance struck by 
the latter when he retired from tho partnership. Defondant objected to 
D. R. suing alone, two of the other persons interested having also already 
petitioned to bo made co-plaintiffs, whereupon tho other plaintiffs were 
ordered to be joined. Defendant then raised the plea of limitation, as more 
than 3 years had elapsed from tho date of tho balance when the other plain¬ 
tiffs were made parties. 

Held, that the plaintiffs being joint contractors with tho defendant it 
was clear that when tho objection was taken tho suit could not go on 
without joining all the parties entitled, and the result of section 22 of the 
Limitation Act being that limitation continued to run against the added 
plaintiffs until they were joined in the suit, the suit became barred as 
regards them, and consequently as regards D. R. who could not sue 
without them. 
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No. 15. 

Before PUnvden and Burney , JJ. 

HIRA SINGH AND ANOTHER —(Plaintiffs) — APPRTS. 

Versus 

RAM DITTA & ANOTHER —(Defdts.)— RESPONDENTS. 


Case No. 1748 of 1884. 

Custom , Gift—nindu Jots of Iloshiarpur—Gift to son-in-laio—Appoint- 
ment of heir. —Found that among Hindu Jats of tho ICoshiarpur district, 
a gift of land to a son-in-law, who has been brought up and treated as a 
son by the donor, is valid by custom. 

Civ. J. No. 128, run jab Record, 1882, referred to. 

Second appeal from the older of T. W. Smyth, Esquire, Additional 
Commissioner, Jullundur Division, dated 10 th May 1884. 

The facts of this case sufficiently appear from the following 
judgment, delivered by— 

Burney, J.— The lower Courts have concurred in holding 
that Ram Ditta had constituted his son-in-law, Nathu, his heir, 
and that a gift of land made by Ram Ditta to Nathu and Mus 
sammat Rupa, the daughter of Ram Ditta, was valid by custom. 

The reversioners, who are related to the common ancestor 
in the fifth degree, appeal, denying that Nathu had ever been 
constituted Ram Ditta’s heir, and also declaring that such gifts 
are invalid by custom. 

We are of opinion that there is sufficient evidence on tho 
record to support the finding of the lower Courts to the effect 
that Nathu had been living with Ram Ditta and had been 
assisting Ram Ditta in his cultivation for a long course of years. 

With regard to the question of custom the parties aie 
Hindu Jats of the Hoshiarpur district, and it would appear that 
Punjab Record, Civil Judgment No. 128 of 1882, is direct y 
applicable to their case. In the above judgment it was he c 
that a gift to a daughter’s son was invalid unless the donee ms 
been brought up and treated as a son of the donor. As in 
present case the circumstances validating such gifts have ‘ 
found to exist, we see no reason to interfere, and dismiss 

appeal. 

Plowden, J. —I only wish to add to tho above judgment 

that I construe the judgment of the Additional Commissioner 
as finding that Ram Ditta had treated Nathu as a son ine 
judgment quotes No, 128, Punjab Record of 1882, and lays 
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stress upon the object with which Nathu was brought to his 
father-in-law’s house. 


No. 17. 

Before Tremlett and Smyth, JJ. 

BADR-UD-DIN k OTHERS— (Pltffs.)— APPELLANTS. 

Versus 

JITA & OTHERS— (Defendants)— RESPONDENTS. 

Case No. 35 of 1884. 

Custom, Alienation—Arains of Lahore district—Acquired and ancestral 
property — Proprietor alienating in presence of adult sons — Necessity .— 
Found that by the custom of the Cis-Ravi Arains of the Lahore district, 
acquired and ancestral land are on the same footing in regard to alienations, 
and when a proprietor of the above race has adult sons, he cannot alienate 
except for necessity without consulting them. 


No- 20. 

Before Plowden and Barkley , JJ. 

SHAH MUHAMMAD ^ OTHERS— (Pltffs.)— APPLTS. 

Versus 

II ASH AM— ( Defen dant)— RESPONDENT. 

Case No. 236 of 1885. 

Custom, Adoption —Arains of Sialkot — Daughter's son. —Found that 
among Arains of the Sialkot district the custom allowing the adoption of 
daughter’s sons is not restricted to cases in which there are no brother’s 
sons. 

Further appeal from the order oj 7'. O. Wilkinson, Esquire, 
Officiating Divisional Judge, Amritsar, dated 12 th January 

1885. 

A. L. Roy, for appellants. 

Lai Chand, for respondent. 

This was a suit to cancel an adoption made in favour of 
defendant No. 2, the parties being Arains of the Sialkot district. 

The material facts of the case appear from the judgment of 
the Chief Court, delivered by— 

Barkley, J.—In this case it is urged that, the lower 
Appellate Court consisting of two Judges, one Judge could not 
remand the case for further enquiry, and ultimately dismissed the 
appeal. Section 21 of the Punjab Courts Act is referred to, 
but this section contains nothing to support the argument. 

Next it is said that the Muhammadan law does not allow 
of adoptions, but the plaintiffs’ case was based upon a clause iq 
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the Riwaj-i-am, which states that certain persons may bo 
adopted in a particular order. 

The question in the present case was whether a daughter’s 
son could be adopted where there are brother’s sons and the 
case differs from No. 119, Punjab Record for 1882, m that t e 
persons there contesting the adoption were not brother’s sons, 
who, according to the Riwaj-i-am , take precedence of daughter s 
and sister’s sons for the purpose of adoption. Evidence lias, 
however, been given of several instances in winch daughter s 
and sister’s sons have been adopted though there were nephews, 
and in three cases the persons who succeeded under such adop¬ 
tions have been examined. In two of these cases the witnesses 
say the brother’s sons unsuccessfully contested the adoption, 
while in the third they did not sue for the property. No 
instances have been given in which such adoptions were success- 

fully attacked. 

We think this evidence justifies the conclusion come to 
by the Courts below, that the custom allowing the adoption of 
daughter’s sons is not restricted, as stated in the Ruvaju-am, 
to cases in which there are no brother s sons. 

We therefore dismiss the appeal, and decree the d< fondant s 
costs against the plaintiffs-appellants, allowing Rs. 1G for pleader s 

fees. 


No. 25. 

Before Plowden and Barldey, JJ. 

BEHARI LAJ-j & OTHERS—PLAINTIFFS. 

Versus 

CHATTAN LAL & OTHERS— DEFEND ANTS. 

Case No. 18 of 1885, 

Minor,, sale o/ goods to fine represented by -Liability of £ 

business for such debts-Appointment of guardtans under Act XL of 1858 
Power of guardians to sign acknowledgments of iinti Uy-^i- ^n AcUXF 
o, 1877), section 19 -Daly authorised agent.- PlamtifU 
tho value of certain goods sold to a firm alter the dead. 

leaving two minor sons (the business being in ei mean ; an j 

gpmashtas), and before tho appointment of guardians of the minors 
managers of their property had been made nn.lcr Act XL of 18oS. 

field, that all the assets of the business were liable for such debts but 
any properly of the minors inherited from their father and 
to the business could not bo held liable; nor were tho porsone of the minor 

liable to arrest for the business debts. 
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Held further, that guardians appointed under Act XL of 1858 carrying on 
a family business must be held to be agents duly authorised to sign 
acknowledgments of liability, within the meaning of section 19 of the 
Limitation Act, which would bind the minors. 


No- 30- 

Before Barkley and Burney , JJ. 

BISHAN SINGH— (Plaintiff) —APPELLANT. 

Versus 

KISH AN SINGH— (Defendant) —RESPONDENT. 

Case No. 233 of 1885. 

Limitation Act (XV of 1877), section 5 — Appeal presented after lime — 
** Sufficient cause " for delay in appealing - Omission to appeal icithin time, 
owing to mistaken adcice of pleader. —In an appeal filed 80 days out of time, 
the explanation put forward for the delay was that an appeal had been filed 
against an order of remand in the case under section 502, C. P. Code, which 
order had been carried out by the lower Appellate Court, and resulted in the 
decree against which the present appeal was filed : that the appeal against 
the said order of remand had been admitted by a Judge in Chambers, but 
was subsequently dismissed by the Court, on the ground that the order 
of remand had been carried out; and that no appeal was filed in the first 
instance from the decree, which was passed nine days before the appeal 
from the order of remand was instituted, owing to the appellant’s pleader 
advising his client that the result of the appeal against the order would 
probably be favourable and so render an appeal against the decree un¬ 
necessary. 

Held, that the mistake alleged in the present case could not be held to be 
sufficient cause for the delay in presenting the appeal; that it did not follow 
that if the order remanding the case had been set aside on appeal, a decree 
passed while the appeal was pending, and which had neither been set aside 
nor appealed against, would ipso facto cease to be binding on the parties, but 
that whether this would bo so or not, an appeal lay from the decree, and 
might have been instituted and proceeded with, while the appeal from the 
order was pending, and the fact of the appellant having been wrongly advised 
in the matter could not be regarded as sufficient cause for not preferring the 
appeal within the time prescribed. 

C. J. No. 145, Punjab Record, 1883, cited. 


No- 32- 

Before Tremletl and Smyth , JJ. 

RAMZAN & ANOTHER— (Defendants) —APPELLANTS. 

Versus 

NUR ALI— (Plaintiff) —RESPONDENT. 

Case No. 2167 of 1884. 

Mortgage — Redemption—Condition in deed that mortgagee should con¬ 
tinue in possession after redemption.—In a suit for redemption of a mortgage 
of a house, the defendants, while admitting the mortgage, pleaded, inter alia , 
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that plaintiff was not entitled to possession, because by the terms of the 
mortgage deed defendants were even after redemption entitled to continue in 

possession on payment of a specified yearly rent. 

lleld, that the above condition, if it meant anything of a definite nature 
amounted to an obligation to accept the mortgagee as a perpetual tenant of 
the property, and was one which ought not to be enforced. 

The decision in I. L. R., 9 Bombay , 521, cited and followed. 

Second appeal from the order of Colonel E. P. Go rdon Commis¬ 
sioner and Superintendent , Multan, dated 3rd Ju y lbb . 

A. L. Roy, for appellants. 

Lai Chand, for respondent. 

The facts of this case sufficiently appear from the judgment 

of the Chief Court delivered by— 

Smyth, J. — Plaintiff sued for redemption of a mortgage of 
a house on payment of Rs. 12. Defendants admitted the mort¬ 
gage, but Pleaded that plaintiff was not entitled to possession 
( 1 ) because he stated in a previous suit that he had nothing 

to say to the house, and (2) because by the terms of the deed 
defendants were even after redemption entitled to continue i 
possession on payment of a yearly rent of 12 annas. H ey also 

pleaded that they had spent Rs. 150 n, -pans. .farmer 
Ler Courts have held that plaintiff’s statement in the fo mcr 

suit does not bar the present suit, and that the provision m the 

deed, authorising defendants to continue in po— o i pay 

ment of rent, cannot be enforced. They also held that on* 

Rs. 20 or Rs. 25 have been expended on —’ “ 

plaintiff could not recover as he has not accounted fo, 

materials. , , . „ 

The defendants have appealed against the order decreeing 

possession in plaintiff’s favoui. 

As the defendants admitted that they held the house 

mortgage from the plaintiff s fatlici, y ^ ^ Wed 

right to redeem, unless they can pro rights in some 

other way. The claim is t to an estoppel 

on which defendants relied, does no 

i . 115 of the Evidence Act. It was maci 

^noTanct 1 of plaintiff’s rights. It any"™y by 

defendants’ favour, and thcy weio no ^ morfcgage> that 

the admission. The conditio h possession 

after redemption the property should remain in the po 
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of the mortgagee on his paying a rent of 12 annas yearly, if 
it means anything of a definite nature, amounts to an obligation 
to accept the mortgagee as a perpetual tenant of the property, 
and is one which, we think, ought not to be enforced. As an 
authority for this opinion we would refer to a case decided by 
the Bombay High Court ( Indian Law Reports , L 9 Bombay jj. 
524), which seems to be precisely similar to the present one, 
which we unhesitatingly follow. 

As regards the question of compensation, we observe that 
the mortgagee kept no account of expenditure, which he 'ought 
to have done if he intended to enforce the mortgagor’s liability. 
The re-building, as it appears to have been, could not, in the 
opinion of the Extra Assistant Commissioner who made a local 
enquiry, have cost more than Its. 20 or Ks. 25, and this, as 
remarked by the Court, would probably have been met by the 
price of the old materials. 

We therefore dismiss this appeal with costs. 

No. 36. 

Before Trcmlett and Smyth, JJ. 

PANDIT IIARKISIIEN DAS— (Pltff.) —APPELLANT. 

Versus 

PIR RAKHSIT & ANOTHER— (Defendants)— RESPDTS. 

.Case No. 374 of 1885. 

Limitation Act (XV of 1877), seclion 19 —Acknowledgment of liability — 
Balance struck—Promise to pay —Act IX of 1872, section 25 —A written balance 
of account, which merely showed that the accounts were balanced and 
found correct, but contained nothing either expressly or by reasonable and 
necessary implication binding the debtors to pay, no day being fixed for pay¬ 
ment, nor an}' rate of interest being agreed upon, held, though an admission 
of liability sufficient to meet the requirements of section 19 of the Limitation' 
Act, not to amount to a promise to pay within the meaning of section 25, cl. 3 
of the Contract Act, so as to bring within limitation items already barred when 
the balance was struck. 

Further appeal from the order of T. Roberts and 1. O. Wilkinson, 

Esquires , Divisional Judges , Amritsar Division , dated 23rd 

Jayiuary 1885. 

K. P. Roy, for appellant. 

Morton, for respondents. 

The material facts of this case appear from the judgment of 
the Chief Court, delivered by— 
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Trkmlett, J. —The only point in the present appeal is, 
whether the words o£ a written balance amount to a pionnso 
made in writing to pay a debt, a part of which was already 

barred. The writing runs thus : 

Rupiye 1,786-11-6 rok bayi milti Boh di 7 baht m> 
panah 210 zabani Ptr Bakhsh di Jhandi di Rajput ; ntshan 
Bakhsh nishani Jhanda di dashkhat Gancsha Deoyan d. 

The lower Appellate Court has found that tins was an 
admission of liability sufficient to meet the requnemc 
of section 19, Limitation Act, in regard to items 
the time when it was made, but as some of the • « 
then already barred, the plaintiff's case will fail m rega 

S” he “ “ ,“ W itTx 

fulfilling the requirements of section - , c au 

of 1872. . . 

Now it appears to us that the writing does nothing 
more than show that the accounts were balanced and found cone , 
It that nothing was either expressly or by —b 

and necessary implication binding the debtors o ay . - 
instance there was no fixing a day of payment as tnPujab R or 
No. 33 of 1882, or even a rate of interest as in 1 ui.jab 

No. 72 o£ 1879. - 

We therefore think the order of the lower Appellate Court 

is correct, and we dismiss the appeal with costs. 

- — • _ 

No 37- 

Before Tremlett and Smyth, JJ- 
jjjrPA BAM—(Defendant) PETITIONER. 

Versus 

J AS WANT—(Plaintiff) RESPONDENT. 

Case No. 223 of 1885. 

Act XI oj 1865, section 0. De C “ C ““ ° nd lho plaintin, on payment of Rs. 305. 
houses, the joint property o i in comp Uance with the order of the 

Before the decree was execute , P ■ and when defendant applied 

Magistrate, -P^^^^Lutf Uie repairs, and was referred to a 
lor execution, claimed h , Court of Small Causes, 

separate suit, which ho trough m cognizable by a Court of 

ueta. that the suit was not one^ ^ suits for contribution 

Small Causes, such ou ro _ t . on tractors in any sense, 
between parties who are not 
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No. 38- 

Before Tremlett and Smyth , JJ. 

GHULAM MUHAMMAD—(Plaintiff)—APPELLANT. 

Versus 

GULSHER MU HD. KHAN & OTHERS—(Defdts.)— 

RESPONDENTS. 

Case No. 2025 of 1884. 

Limitation Act (XV of 1877), section 26—Easement — Abandonment — 
Discontinuance of right.— In a suit brought by plaintiff to close certain water¬ 
spouts belonging to the defendant, the facts found were that the defendant 
had formerly two water-spouts on the roof of his house, the rainfall 
of which was thereby discharged on to land, which now belonged to the 
plaintiff: that about 40 years ago, the part of the roof from which the 
rainfall was thus discharged fell in, and continued a ruin, until recently 
the defendant, having restored it, set two new water-spouts (the subject 
of this suit) in the very position where the old ones existed. It further 
appeared that during the period the defendant’s house remained unroofed, 

plaintiff made erections on his own land which would suffer by the defend¬ 
ant’s restored spouts. 

Held, that the question for decision on the above facts was, whether 

or no there had been an abandonment by defendant of the easement which 

once existed ; and the point to be determined was whether the long 

period that the site remained in a dismantled condition was enough to show 

either that the defendant abandoned at a former time the Intention to 

rebuild, or gave the plaintiff reasonable cause for believing he had so 
done. 

Civil Judgment No. 68, Punjab Record, 1880, cited. 

Second appeal from live order of Khan Ahmad Shah, Ofg. Extra 

Judicial Assistant Commissioner , Uoshiarpur , dated 7th Jnlu 

1884. 

A. L. Roy, for appellant. 

K. P. Roy, for respondents. 

r lhe facts of this case appear from the judgment of the Chief 
Court delivered by— 

Tremlett, J.— It appears from the facts which have been 
duly found by the lower Courts, and which we consequently 
accept as correct in second appeal, that the defendant had two 
water spouts on the roof of his house, when about forty years 
ago the roof fell in, or at any rate that part of the roof, the 
rainfall on which was discharged by these spouts. Secondly, 
the spouts poured the water on land which is now the plain¬ 
tiffs. Thirdly, from the time the roof fell in, though the walls 
remained, the house, or this part of it, continued a ruin until 
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plaintiff lias been 
established, as we 
fell, will be extin- 


recently the defendant restored it, and set two new water spouts 
in the very positions where the old ones existed. 

The present suit was brought by the plaintiff to close them 
about six months after the house was restored. 

It is quite clear that the right which the plaintiff is 
seeking to establish is, that the long discontinuance by t le 
defendant of the right of discharging the rainfall has destroyed 
the easement, and we think that through the lower Courts not 
fully grasping the principles on which the law rests, the case 
lias not been correctly looked at, and the 
prejudiced thereby. An easement once 

must hold this was when the old house ^ . 

guished by a release, that is by a regrant of the right by the 

dominant to the servient owner. Such release may be expies 

or implied. It may be allowed that in this case there has been no 
express release. The real question, and it is by no means lee 
from difficulty, is, whether there has been an impli on ° °* 
not. “ Non user,” it is stated in Goddard on Easements, page Jbb, 

“ is generally the principal evidence of abandonment o an 
easement, but non-user is not by itself conclusive evidence that 
the right is abandoned, for it may be explained by and mus 
be considered with the surrounding circumstances, and it must 
moreover be always a question as to the intention unlh winchtins 
user was abandoned.” Again a little further on he writes 
seems, however, not to be so much the actual intention of the 
owner of the easement that lias to bo taken into consideration 
as the effect which his acts and the surrounding circumstances 
produced upon the minds of other and reasonable people^ in 
many cases an owner of an easement at the time i 
use it, has no particular intention on the subject of^ abandon g 
his right : it may be that the easement is not at the tune required 
and he does not for a moment consider whether he will. a > 
future time desire to resume its use, but ceases 
simply because he does not want it at the moment , hm acts 

may nevertheless induce other persons, includ. « 

» 4 - V,« means to abandon Ins easemono 

owner, to suppose that ho Now in this case 

entirely and never to resume defendant’s 

we observe that during the long pciioi , made 

house was unroofed, the plaintiff and a relation both m 

erections on their own land, which wiU the Tahsildar^finds, 
suffer by the defendant’s restored spouts. ° 
this he has directed the defendant to substitute 



(382 


No. 40, PUNJAB RECORD, 1886. 


the surface of the walls for spouts. But this is clearly wrong. 
It is the duty of the courts to declare and not to create rights. 
Either the defendant is entitled to shed his roof-water in 
ancient fashion by spouts, or he has lost the right, and if he 
has lost it he can discharge it in no new way except by a new 
grant. The fact is, that the plaintiffs erection of these new 
buildings is a material element which the Court will have to 
consider in determining whether the long period the site 
remained in a dismantled condition, is enough to show either 
that the defendant abandoned at a former time the intention to 
rebuild or gave plaintiff reasonable cause for believing he had so 
done. As another means of getting light on the point, we 
would suggest that the extent to which the premises have 
become ruinous, and the circumstances under which they were 
so long left should be looked into. In Punjab Record , No. 68 
of 1880, which was quoted by the first Court in its judgment, 
the fact that a house had been allowed for 2% years to remain 
unroofed was held not to be enough to indicate “ an intentional 
abandonment of the former right,” but between what may be 
regarded as only a reasonable time for carrying out repairs, and 
a term of thirty or forty years, there is a wide difference. 
However, whether there has been abandonment of the easement 
or not is a question of fact which we must leave to the first 
Court to decide by an application of the principles here laid 
down. 

We therefore decree the appeal and setting aside both 
orders send the case to the District Court to decide it afresh as a 
Court of first instance. Costs to this stage (pleader’s fee Rs. 16) 
to abide the result. 


No. 40* 

Befoi'e Tremlett and Smyth, JJ. 

KALLU— (Plaintiff) —APP ELL ANT, 

Versus 

AMI AN SINGH AND 2 OTHERS— (Defendants)_ 

RESPONDENTS. 

Case No. 2577 of 1884. 

Custom, alienation—Kasha Hatin, Tahsil Nuh, Zila Gurgaon—Right 
of non-proprietors to sell the sites of their houses.— Found that no well 
established custom exists in Alauza Hatin in the Nuh Tahsil of tho 
Gurgaon District under which non-proprietors can sell the sites of the 
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' houses occupied by them so as to extinguish the rights of the proprietary 
body in the village site. 


No. 41- 

Before Plowden and Barldey , JJ. 
BRIGADE-SURGEON CURRIE— (Defendant) 

appellant. 

Versus 

CAPT. A. deC. REN NICK.— (Plaintiff) RESPONDENT. 

Case No. 391 of 1884. 

Contract Act (IX of 1872), sections 18, 19, 11G -ilisrc V rcscntalion- 
_ ■[ _ s .,; t to recover the price of a pair of mares sold by 

. ..,™, ... pi.!..... I. ,]T„r 

~‘£ tEz 7SS T £-Sffi 

.“id... «"“■» “■ “■*" “ > ire - ““ * ,1 “* 

for i articulars about the mares, were as follows: 

- c r“ ns." rsrz =rsr 

r ir .si -r’fb... 

with regard to them through a friend. 

**■ r r ctrr" s 

:r irs - oaty - — v s t l 

rs; hists P f " zt; z 

ssr r rsr rr' -rs --—-— 

by 11 But net, further, that the contract was not voidable by 

on the ground of the above tho soundness of the 

had tho means of discovering > 

mares, with ordinary diligence. 

Though according to the law in England ^* c prudes the 

lion made by a vendor and r ehed “P ^ ^ a6tertaining the truth, 

‘Z is nTt^Cfn India when there is ^ “ 

^ Scd had the means of discovering 
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the truth with ordinary diligence is a question of fact to be decided in 
each case with reference to the circumstances. 


Hdcl, also, that the above letter did not amount to a warranty 
soundness, the affirmation contained therein being a representation 
amounting to a warranty for want of the requisite intention 


of 

not 


In th ° absence of a »y definition of “ warranty" in the Contract Act, 
he definition accepted by the English iaw, being consistent with the 
language.of the Indian Act, may be accepted, according to which "an 

„ affi ™ atl0n at the Ume of sale is a warranty, provided it appears in 
evidence to have been so intended," the intention being a question of 

fact to be determined from the nature of the sale and the circumstances 
of the particular case. 


No- 44. 

Before Tremlett and Smyth, JJ 
8EWA RAM— (Plaintiff) —APPELLANT. 

Versus 

MOHAN SINGH AND ANOTHER— (Defendants)— 

RESPONDENTS. 

Case No. 3G8 of 1885. 

Limitation Act (XV of 1877), schedule II, article 85-Mutual, open 
and current account - Reciprocal demands .-Article 85 of the 2nd schedule 
of the Limitation Act, 1877, held to be applicable to a case of a banking 
transaction, where -the balance was sometimes on one side and sometimes 

on the other, the change not appearing to arise from a merely accidental 
and passing over-payment. 


No. 51. 

Before Barkley and Burney, JJ. 

H. H. 1HE MAHARAJA OF KASHMIR— (Df.fdt.) —APPLT 

Versus 

MOHAN LAL & ANOTHER— (Plaintiffs) —RESPTS. 

Case No. 2181 of 1883. 

Civil Procedure Code (Aci XIV of 1882;, sections 3GB, 372, 433 -Death 
of respondent during pendency of appeal-Abatement of Appeal-Suit against 
Sovereign as Ruler of State -Public functionary —Evidence Act II of 1872) 
section 57 (8 )-Jurisdiction of Court to consider validity of certificate 
granted by Government under section 433 of the Code-Sovereign Prince “ trad- 
mg within jurisdiction of Court-Ground for second appeal.-During the 
pendency in the Chief Court of an appeal from a decree given against the 
Maharaja of Kashmir during the life-time of the late Maharaja, the Maha¬ 
raja died, and as no application was made within GO days to put a re¬ 
presentative of the deceased appellant upon the record, it was contended 
or the respondent that the appeal abated under section 366, Civil Pro¬ 
cedure Code. It appeared that the suit was not to enforce any Lability 
contracted by the defendant personally, but that the decree must be taken 
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to have been passed against the Maharaja as Ruler of Kashmir, and that 
ho must be regarded as having appealed against it in that capacity. 

Held , that as the Court was bound, under section 57, clause 8 of the 
Evidence Act, to take judicial notice of the facts' that the State of 
Kashmir existed, and that the Maharaja was its Sovereign, recognized as 
such by the British Crown, and as the decree was against the Maharaja 
in his capacity as Ruler of the State, and was appealed from by him in that 
capacity, the appellant must bo regarded as a public functionary who was 
sued under, and appealed by, his official designation and the appeal did not 
therefore abate under section 366 of the Cede, as the true appellant was 
not dead, the decree not being against the Maharaja in his private capa¬ 
city, and the State, which he represented for the purposes of the suit, 

still existing. 

Held also, that where a certificate of the sanction of Government to a 
suit being brought against a Sovereign Prince has been granted under 
section 433 of the Code, the Court is not only at liberty, but bound to 
consider, when the question is raised, whether the conditions laid down 
by the section have been fulfilled, under which alone the Legislature has 
empowered Government to grant such certificate. 

The question whether it can be held on certain facts which are un¬ 
disputed that a Prince trades within the local limits of the jurisdiction of 
a Court within the meaning of section 433 of the Code, is a question of 
construction, not of fact, and can be considered by a Court sitting m 

second appeal. 


No- 53- 

Before Tremlett and Smyth, JJ. 

SITA A 4 OTHERS—(Defdts.)—APPELLANTS. 

Versus 

KHUBA & 5 OTHERS— (Pltffs.)—RESPONDENTS. 

Case No. 2404 of 1884. 

Custom, Inheritance-Hindu Jals tSamcan got), Itohlak district— 
Pagiaud and Chuvdavand-W hole and half Wood.-In a suit the parties 
to which were Hindu Jats of the Sanwan got, residents of mauza Daolu, 
tahsil Jhajjar, zilla Rohtak, found (1. that Chundarand was the customary 
rule of succession appUcable to the parties, and (2) that by custo 
relations of the whole blocd excluded those of the half blood. 

No. 54. 

Before Tremlett and Smyth, JJ. 

AMIN CHAND & 4 OTHERS (Plaintiffs) APPEETS 

Versus 

DASOTJNDAH SINGH & 9 OTHERS-(Defdts.)-RESPDTS 

Case No. 2627 of 1884. 

Common Land—User by Kamins Erection of kothas without permission 

of proprietors-Suit for ejectment-Bight of minority of proprietors to mam- 
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tain suit-Forfeiture of rights of user - Custom.—A suit brought for 
the demolition of certain buildings erected by the defendants on 
common land without the consent of the proprietary body, held to be main¬ 
tainable by a minority of the proprietary body, the act complained of 
amounting to an infringement of their rights as co-owners, which alone 
was sufficient to sustain the action. Cf. 7 P. R. 1885. 

Where it appeared that the defendants, who were weavers, and who 
bad been permitted to erect their looms on a portion of the common land, 
subsequently built kothas on the land without the consent of the. proprie¬ 
tors, whereupon tho plaintiffs, a portion of the proprietary body, sued to 
eject them fiom the land, held, that, though so long as the defendants used 
the land for carrying on their trade, they could not under a well-recognized 
custom bo ejected, when they diverted tho site to another purpose not 
warranted by the grant and built upon it, they forfeited tho-'r rights of 
user and were liable to ejectment. 


No. 56- 

Before Tremlett and Smyth , JJ. 

FATEH STNGPI—(Pla intiff) —APPELLANT. 

Versus 

KARM CHAND & OTHERS— (Defdts.)— RESPDTS. 

Case No. 418 of 1885. 

Arbitration Suit for land as adopted son of deceased owner —Defendant 
pleading aioanl as setting the dispute regirding the succession—Award 
dealing with matters beyond the cognizance of the Civil Court—Invalidity of 
such award.— In a suit by plaintiff to recover cortain property as tho 
adopted son of the late owner, it was pleaded that tho suit would not lie, 
as, after tho death of the late proprietor, arbitrators wore appointed by the 
parties to settle the dispute regarding tho succession to the estate, and 
gave their award. It appeared that the award in dealing with tho division of 
the estate provided for tho distribution of the lambardari and sarpanchi duos 
receivable by tho defendant as larabardar. 

Held, following Civil Judgment No. 5, Punjab Record, 1883, that the 
award was no bar to the suit being one which could not bo legally enforced, 

inasmuch as it dealt with matters beyond the jurisdiction of a Civil Court, 

and being incapable of enforcement, and therefore null and void as regards 

a part, was inoperative as a whole, as tho illegal portion could not bo 
separated from the rest. 


No. 57- 

Before Tremlett and Smyth JJ. 

GANDA MAL h 4 OTHERS— (Plaintiffs) —APPLTS. 


Versus 

MUSST. RADI ANOTHER— (Defdts.) —RESPDTS. 

Case No. 1467 of 1884. 


Custom, Adoption—Choprah Khatris of Firozpur—Daughter's son — 
Only son.—Found that no special custom exists among Choprah Khatris 
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of the Firozpur district by which the adoption of a daughters son, though 
he be an only son, is invalid. 


No 59. 

Before Barkley and Burney, JJ. 

DHARM SINGH AND 2 OTHERS—(Plaintiffs)— 

appellants. 

Pervfws 

ATTAR SINGH AND 2 OTHERS-(Defendants)— 

RESPONDENTS. 

Case No. 555 of 1885. 

Civil Procedure Code (Act XIV of 1882), section 561—Notice of objection 
—Respondent raising plea of res judicata decided against Inin m loner 
Court.—A preliminary question having been raised for the defendant-respon¬ 
dents at the hearing of an appeal, that the plaintiffs’ suit was barred as a 
res judicata , which objection had been overruled in the Court below.it was 
objected on behalf of the appellants that no notice of objection had been given 
under section 501, Civil Procedure Code. 

Held, that no notice was necessary, as the defendants were not objecting 
to the decree which was in their favour, but desired to support the decree 
on a ground decided against them in the Court below. 


No. 61 

Befcn'c Plowden and Burney , JJ. 

C1IAJJU— (Decree-holder) —APPELLANT. 

Versus 

GULAB * AND OTHERS— (J udgment-debtors) —RESPTS. 

Case No. 713 of 1885. 

Civil Procedure Code ( Act XIV of 1882), sections 210, 257 ,1, 258- 
Agreement to give time to judgment-debtor Sanction of Coin t nine i pa s 
“ the decree;'— Limitation Act (XV of 1877), sections 10, 20 and Schedule II, 
articles 175, 179— Execution of decree— Adjustment of decree Decree tree ¬ 
ing payments to be made at a certain date-Part payment of decree-Payments 
not appearing in hand-writing of judgment-debtor. Held , * a 

“ Court which passed the decree" in section 257 A of the Cm roca nr 
Code mean the Court which passed the first decree, and not the Appellate 
Court, though they cannot be construed so as to include the our u u 
executing the decree, unless that Court and the Court winch passed the 

decree are identical. 

A decree was passed in May 1877 : the first application for execution was 
made in June 1877, and was infructuous: the secon app 
made in March 1880, and was followed in April ' 

. application made by the judgment-debtor setting forth & n arr ^ ” 
arrived at between him and the decreo-holdci, by w uc » ie , 

to pay a certain sum within ten days, and the balance of the. decree by 
specified instalments, and in c*so of default 8 annas per cent, interest. 
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application prayed for instalments to be fixed. On this the Court after 

examining the parties ordered the proceedings to be filed without quoting 

any section of the Code, admonishing the parties to act up to their 

agreement, and warning the judgment-debtor that if he did not, he would 

have to pay interest. The next application for execution was made in 

December 1883, or more than three years from the last mentioned pro¬ 
ceedings. 

Held, that the application of December 1883 was barred by time under 

article 1<9 (3) of the 2nd Schedule of the Limitation Act; that the order of 

the Court passed in April 1880 was not intended to be one under section 

210 of the Code, amending the decree .and directing payments to be made 

at a certain date, so ns to render clause 5 of article 179, Schedule II of the 

Limitation Act applicable, but was meant to be passed under section 258 of 

the Code, as an order recording an adjustment of the decree made by 

the parties and certified by the judgment-debtor with the assent of the 

decree-holder, which view was confirmed by the fact that the application, 

if regarded as one under section 210, was barred by timo under article 175 

of the 2nd Schedule of the Limitation Act. 

% 

Held further, that certain payments made by the judgment-debtor 
out of Court and certified by the decree-holder in his application of Decem¬ 
ber 1883, did not bring the application within time under section 20 of the 
Limitation Act, as assuming (without deciding) that sections 19 and 20 
of the Limitation Act apply to proceedings in execution of decree, the 
facts of t he present case were such as to exclude their operation, as part- 
payment to take effect under section 20 of the Limitation Act must appear 
in the hand-writing of the person making the pa 3 *ment, which was not the 
fact in the present case. 

Furthcr appeal from the order of Major R. Bartholomew , Divi¬ 
sional Judge , Delhi , dated 1 Glh Mag 1885. 

K. P. Roy for appellant. 

P. C. Chatter.) i for respondents. 

The facts of this case appear from the judgment of the 
Chief Court delivered by— 

Plowden, J. —The first question in this appeal is as to the 
meaning of the words “Court which passed the decree ” in 
section 257 A of the Code of Civil Procedure. 

The question arises thus. The plaintiff's suit against 
defendant in the Court of Sardar Partab Singh, Extra Assistant 
Commissioner at Umballa, was dismissed on 21st October 1876. 
Ihe plaintiff appealed to the Commissioner of Umballa, and 
tliis decree was reversed on 1 i th AJay 1877, and a decree was 
made in his favour for Rs. 670-15-0. 

In course of execution of that decree an application was 
made on 28th April 1880 by the judgment-debtor setting forth 
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an arrangement arrived at between him and the decree-holder, 
by which the former was to pay the latter Rs. 72-8-0 within ten 
days at his house and the balance of Rs. 622-8-0 by instalments 
of Rs. 15 and Rs. 25 in the liar and Sawan harvests, and in case 
of defaidt was to pay 8 annas per cent, interest. The application 
prayed for instalments to be fixed. On this the Court examined 
the parties and ordered that the proceedings be filed, admonish¬ 
ing the parties to act up to their agreement, and warning the 
judgment-debtor that if he did not, he would have to pay 
interest. This order was passed by Rahadar Husain, Kxti*a 
Assistant Commissioner, on the same day, 28th April 1880. 
The next application for execution, dated 4th December 1883, 
was admitted by the first Court. 


The lower Appellate Courts, however, have held that section 
257 A of the Code of Civil Procedure applies, and that the 
agreement of 27th April 1880 is void, as it required the sanc¬ 
tion of the Court which passed the decree, and they hold that 
that is, in this case, the Court of the Commissioner, who on 
appeal made the decree in the plaintiff’s favour. 


In this view we are unable to concur. Section 257 A 
occurs in the Chapter relating to execution of decrees made in 
original suits, and the primary meaning of the words the 
“ Court which passed the decree ” is the Court which passed the 
first decree in the suit. Then by section 583 the decree of the 
Appellate Court is provided for. The Court which passed the 
original decree is to proceed to execute the decree passed in 
appeal according to the rules prescribed for the execution of 
decrees in suits. There is nothing here to extend the literal 
meaning of the words the Court which passed the decree in 
section 257 A to the Appellate Court. On the other hand, while 
section 582 provides for the exercise by Appellate C ourts of 
powers in appeal similar to those exereisable by original Courts 
in suits, nothing is said of the exercise by Appellate Courts of 
powers in relation to execution of decrees. 


We are therefore of opinion that the judgments of the lower 
Appellate Court on this point cannot l>e upheld. The Court 
which passed the decree means the Court which passed the first 
decree, and if the agreement in this case was sanctioned by that 
Court, it is not void for want of sanction. 

Whether the Court of Bahadur Hussain is identical with 
the Court of Sardar Partab Singh, notwithstanding a change in 
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the Judges presiding, is a point on which it would be difficult, 
without tracing the history of the transfers of these Judges, to 
form an opinion. But it is clear that the expression already 
explained cannot be construed so as to include the Court which 
is executing the decree, unless that Court and the Court which 
passed the decree are identical. The distinction between the 
two Courts is a fundamental one, and is maintained throughout 
Chapter XIX relating to execution of decrees. 


Hut this point does not need to be decided, for after hearing 
the parties by their counsel at great length, we find that the 
decisions of the lower Appellate Courts are correct in holding 
the present application to be barred by limitation. 


It is clear that the limitation pnma facie applicable 
application made for execution, is that prescribed under 
179 of the 2nd Schedule of the Limitation Act. 


to the 
article 


The decree was passed on 17th May 1877, the first applica¬ 
tion for execution was made on 19th June 1877, and was inf rue- 
tuous. The second application was made on 22nd March 1880, 
and was filed by the order of 28th April 1880, already set 
out. The next application, made on 4th December 1883, 
being more than three years from even the last mentioned date, 
is prima facie out of time under clause 3 of article 1 79. 


But Balm K. P. lloy contends for the appellant that the 

application of 28th April 1880 was one under section 210, 

^ * 

Civil Procedure Code, to make the decree payable by instal¬ 
ments, and was granted, and therefore limitation runs under 
clause 5. 


We cannot, however, accede to this contention. No section 
of the Code is quoted in the order of 28th April 1880, but it is 
certain that no order was made granting the application and 
amending the decree, and directing payments to be made at a 
certain date. Nor do we think that the intention of the Court 
was to act under section 210. There were three sections under 
which the Court might have acted—(l) section 210, (2) section 
257 A. and (3) section 258. Looking at the terms of the order 
which begins by directing the proceedings to be consigned to 
the record-room, and then admonishes the parties to act up to 
their engagements, and points out that the consequence to the 
judgment-debtor of a breach of his agreement will be to pay 
interest, we consider that the order was meant to be passed 
under section 258, as an order recording an adjustment of the 
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• decree made by the parties and certified by the judgment-debtor 
with the assent of the decree-holder. This view is confirmed by 
the fact that the application if regarded as one under section 210 
was barred by time under article 175 of the 2nd Schedule of the 
limitation Act. 

Tt is next contended that the payments made by the 
judgment-debtor out of Court and certified by the decree-holder 
in his application to the Court on 4th December 1883 bring 
the application within time. This contention assumes that 
section 19 and section 20 of the Limitation Act apply to pro¬ 
ceedings in execution of decree, and the Babu relies on the 
decision in Indian Lmv Reports, 5 Allahabad , page 201, and 
Indian Laiv Reports , 9 Calcutta , page 730. 


Assuming, without deciding, that those rulings correctly 
state the law, the facts in this case exclude their operation. 
Part payment to take effect must, under section 20 of the Limi¬ 
tation Act, appear in the hand-writing of the person making the 

payment, and it has never been alleged that this is the case in 

% 

regard to the instalments which the decree-holder admits 
before us. But it is not the fact as regards the sum of Us. 728. 
Therefore these payments if made within the period of three 
years preceding 4th December 1883, do not give a fresh start¬ 
ing point for limitation. 


It follows that the application is out of time, and has been 
rightly dismissed. The decree holder may or may not have a 
subsisting title to recover the monies decreed, or a part thereof 
by a regular suit upon the agreement of 28th April 1880, but 
that is not a point for consideration in the present proceeding 
and we express no opinion upon it. 


The appeal is dismissed with costs. 


No. 63- 

Before Barlcley and Burney, JJ. 

SHEOJI RAM— (Defendant) —APPELLANT. 

Versus 

SHEO CJIAND RAI— (Plaintiff)— RESPONDENT. 

Case No. 491 of 1885. 

. Limitation Act (XV of 1877), section 14 — Suit dismissed for default — 
Civil Procedure Code (Act XIV of 1882), section 102 —Application for re¬ 
admission — Ajrjdicant claiming to deduct time occupied in fresh suit eventually 
dismissed. 
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Plaintiff s suit having been dismissed for default under section 102 of 
the Civil Procedure Code, he filed a fresh suit in which he got a decree, 
which was, however, set aside on appeal on the ground that the suit did not 
lie. Plaintiff then applied for re admission of the suit dismissed for default, 
and in computing the period of limitation claimed to deduct under section 14 
of the I.imitation Act, the time occupied in conducting the subsequent suit. 

Held, that section 14 of the limitation Act did not apply, the third 
clause of that section not providing for the deduction of the time during 
which the plaintiff has been bringing a suit which the Court is not legally 
empowered to entertain, and the preceding clauses not applying, as the 
definition of “ suit in section 3 of the Act excludes applications. 


No. 68. 

Before Tremlett and Smyth , JJ. 

Mrs. MARTHA POOR— (Plaintiff) —APPELLANT. 

Versus 

THE SECRETARY OF STATE FOR INDIA IN COUNCIL— 

( D F. F EN dant)— RESPONDEN T. 

Case No. 2714 of 1884. 

Registration Act (VIII, of 1871), sections 17, 18, 49 -Lease for one year 
certain icilh option of renewal — Lease of above character ichen compulsorily 

registrable—Admissibility of unregistered lease of house to support claim in 

respect of movable property — Indivisible transaction—Amendment of plaint 
—Plaintiff suing on unregistered contract seeking to alter his claim to one for 
damages independent of contract. 

A lease for one year certain containing a provision for the possible 
extension of the term beyond one year depending upon the option of the 
landlord or upon something being done before the term can be extended, 
must be construed as a lease for one year only, of which registration is 
optional ; but if the term is extensible at the option of the tenant, the leaso 
is not limited to one year, and requires registration. 

In a suit based upon a lease of a house, which vested in the lessee a 
right to continue tenant for a longer period than one year independently 
of the will or permission of the landlord, and where nothing remained to 
be done by the tenant to give effect to the lease, no fresh document or title 
being required, nor any notice having to be given but where the defendant 
had simply to hold on under the same document and title from year to year, 
hel(l > that the document in question conferred an interest for a longer 
period than one year, and required registration under section 17 of the 
Registration Act of 18/1, and being unregistered could not, under section 49 

of the Act, be received as evidence of any transaction affecting the property 
comprised therein. 

It was contended in the above case that if the lease was inadmissible 
for want of registration, it was only so quoad the immovable property, and 
that it could be received to prove that part of the claim which related to 
compensation in respect of the movable property, viz., the furniture 
contained ip the house. 
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Held , that the lease was inadmissible for all purposes, the document 
being in its terms indivisible and disclosing one transaction only, that of 
hiring a house, there being no hiring of the furniture apart from the hou^e, 
and this being so, the lease for want of registration could not bo received 
as evidence of the contract to maintain the furniture in good condition, on 
which the claim for compensation was based. 


It is a general rule that a party must be limited to the case which ho 
puts forward in his plaint, and if he fails in proving his case as originally 
stated he is not entitled to succeed ; but a plaintiff who has not put forward 
an alternative case may have leave to amend his plaint and to state his ca.^e 
therein correctly, if it appears that he has rested his claim upon wrong 
grounds from misinformation, ignorance of law or fact, mistake 01 
misconstruction of documents. 


No 73- 

Before Tremlett and Smyth, JJ. 
SAM AD MI II —( Defendant) —APPELLANT. 


Versus 


BRIJ LAL & ANOTHER— (Plaintiffs) —RESPONDENTS. 


Case No. 559 of 1885. 

Stamp Act (/ of 1879), sections 9, 31— Suit on liundi written on two 
pieces of impressed paper instead of one —Admissibility of hundi in 
evidence— Plaintiff's right to succeed irrespective of liundi. - Held, that a 
liundi which should, in accordance with a rule issued under section 9 of the 
Stamp Act, have been written on one impressed stamp, but which was in 
contravention of the said rule written on two stamp papers sewn together, 
is not duly stamped, and is ;therefore under section 31 of the Stamp Act 
inadmissible in evidence. 

A suit based upon a liundi inadmissible for the above reason may still 
be maintainable if the plaintiff can show that ho has a cause of action 
supporting the relief he prays for, complete in itself and anterior to and 
independent of the liundi, and for which the liundi was given as a 

collateral security. 

Civil Judgment No. 4, Punjab Record , 1881, cited. 

Further appeal from the order of T. O. Wilkinson , Esquire, and 
Major If. Lawrence , Divisional Judges, Amritsar Division , 


dated the 9 th April 1885. 

Kanhya Lai and llain Narain for appellant. 

Spitta and K. P. Roy for respondents. 1 

This was a suit for Rs. 2,670 on two hundies. 

The material facts of the case appear from the judgment of 

the Chief Court, delivered by— 

Tremlett, J.—This case comes before us on an appeal from 

an order of the Divisional Court remanding the case for trial 

on the merits under section 562, Civil Procedure Code. 
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Hie plain tiffs sued on two hundis , one drawn on two papers 
sewn together, each bearing a hundi stamp of Rs. 12, and the 
other hundi being stamped with G annas receipt stamps. 

A\ e think, as section !), Act I of 1879, enables the Governor- 
General in Council to regulate by rule the number of impressed 
stamps to be used, and a rule has been so issued requiring such 
a hundi as this to be written on one impressed stamp, except 
under two eventualities, neither of which apply to the present 
case, the larger hundi, which it is allowed ought to have been 
on one stamp of Rs. 1-8, is not duly stamped ; and it is 
allowed by the plaintiffs counsel the other is not. Therefore 

under section 34 of the Stamp Act, neither hundi is admissible 
in evidence. 

We think however, that although the plaint is simply 
based on the two hundis , the pleadings of the parties and the 
issues drawn by the Court are sulKciently general to entitle the 
plaintiff to succeed if he can show he had a cause of action 
supporting the relief he prays for, complete in itself and anterior 
to and independent of the hundis , and for which the hundis were 
given as a collateral security. See Indian Law Reports , 7 Cal¬ 
cutta 25 G, Indian Law Reports , 8 Cal. 721, anti Punjab Record, 
No. 4 of 1881. 

We therefore see no cause to interfere with the merits of 
the remand order, and we dismiss this appeal with the costs of 
this Court. The costs of the lower Courts will be disposed of 
as ordered by the Divisional Court. 


No. 75- 

Before Tremlett and Smyth, JJ. 

GURMUKH SINGH AND ANOTHER— (Plaintiffs)_ 

APPELLANTS. 

Versus 

MUSSAMMAT KHEM KOUR AND 2 OTHERS- — 

(D E FEN DA NTs) —RESPONDEN TS. 

Case No. 2586 of 18S4. 

Custom, Inhet itance Jats of Kailhal tahsil—Immorality of undow— 
Forfeiture of estate.—Found that among the Jats of the Kaithal tahsil 
in the Karnal district, a widow who is notoriously immoral loses her 
light to letain her husbands land to which she has succeeded with the 
customary life interest. 

Tremlett, J.— The previously decided cases in regard to 
unchaste widows fully establish the proposition that when the 


Nos. 76 & 79, PUNJAB RECORD, 1886. 


G95 


widow is in possession and it is sought to dispossess hci on 
the ground of unchastity, the person seeking to do so must 
not only prove the immorality, but also prove that among the 
people to whom they belong such immorality by custom docs 

work a forfeiture. 

In this case the evidence is not as precise as one would 
have wished it to be ; but so far as the Ivaithal tahsd is 
concerned it is all one way, and that is, that a widow who 
is notoriously immoral loses her right to retain the husband’s 
land, and therefore we think that we ought to hold that 
under the custom prevailing among the Jats of the Kaithal 
tahsil, the widow in this instance by giving birth to what 
she asserts to be an illegitimate child, has forfeited her right 

to hold her late husband’s land. 

We therefore decree the appeal, and, reversing the 
Commissioner’s order, restore that of the first Court with costs 

throughout. 

No- 76 - 

Before Tremlett and Smyth, JJ. 

DANE SHAH OTHERS—(Pltff s.)—PETITIONERS. 

Versus 

JHANDE SHAH & OTHERS—(Defuts.) RESPDTS. 

Case No. 755 of 1884. 

Civil Procedure Coda (Act XIV of 1882) section 530-Suit for share of 
offerings —Suit relating to trust created for public charitable or religious pur- 
Joses.— A suit to recover a share of certain offerings which according to 
the plaintiffs, was theirs by ancestral right, but which the ^'endants had 
appropriated *o their own use, held, not to be based on a breach of any tn.s_ 
created for public charitable or religious purposes within the meaning of 

section 539 of the Civil Procedure t ode. 

No. 79. 

Be /ore Blow den and Barkley, JJ. 

RAMAN— (Plaintiff) —APPELLAN1. 

Versus 

WAZIRA—(Defendant)—RESPONDENT 

Case No. 889 of 1885. 

GfeU Procedure Code (Act XIV of 1882), section * *-*;*«£ ^ 

— Suit by mortgagee for possession—Previous suit for « defau U of 

-j- to be given in acjauu oj 

mortgage—Mortgage providing for Z q a suit b y a mortgagee 

payment of interest — Distinct causes of a which provided 

for possession under the terms of his mortgage deed, which pron 
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that the mortgagor was to retain possession, paying Rs. 60 per annum, 
but that in case of default the mortgagee should be at liberty to sue 
for possession, it appeared that in a previous case the mortgagor having 
made default, the plaintiff had sued for the interest due, and got a decree 
but did not then sue for possession. A further default having been made 
he brought the present suit, which the lower Courts dismissed as barred 
by section 43 of the Civil Procedure Code. 

Held, that the said section was no bar to the suit, inasmuch as a 
fresh cause of action had arisen from a breach of the contract subsequent 
to the previous suit. 

Civil Judgment No. 138, t'unjab Record, 1882, distinguished. 

No 81. 

Full Bench* 

Before Barldey, Burney, Tremlett and Smyth, JJ. 
GHULAM SHAH AND OTHERS— (Defendants)— 

APPELLANTS. 

Versus 

MALIK MUZAFFAR KHAN —(Plaintiff)— 

RESPONDENT. 

Case No. 2194 of 1884. 

Ciril Procedure Code {Act XIV of 1882), sections 3, 368,582— 
Application to make the representative of a deceased respondent —‘ Sufficient 
"cause" Jor not applying within the prescribed period —Ignorance cf law 
—Limitation Act (AT of 1877), Schedule 11, article 171 D .—The question 
referred for the decision of the Full Bench was whether, for the purpose 
of ascertaining what is “sufficient cause” within the meaning of section 
368, Civil Procedure Code, and other similar provisions of the Code, it 
is necessary to exclude altogether from consideration mistakes arising from 
ignorance of law. 

Held, by Burney, Tremlett and Smyth, JJ., that it cannot be laid 
down as a general proposition that iguoranco of law can never be 
considered; but that the principle laid down in Civil Judgment No. 39, 
Punjab Record, 1885 {ttz., that the excuse that the heir of a deceased respon¬ 
dent was not put on the record within the prescribed period, because the 
appellant did not know the requirements of the Code, and the Limitation 
Law, could not be accepted as ’‘sufficient cause" in the terms of section 
308 of the Code for the appellant’s omission) should only be departed 
from under special circumstances. 

Held, per Barkley, J. (while otherwise concurring in the reply to 
the reference made) that it is inexpedient to lay down any general rule 
to conti ol the discretion of the Court in dealing with each case with 
reference to its particular facts. 

Held also, by the Division Bench, that in the case of appeals insti¬ 
tuted after Act XIV of 1882 came into force, the limitation provided by 
article 1/1 B. of the 2nd schedule of the Limitation Act is applicable to 
an application to have the representative of a deceased respondent mad« 
a respondent, even though the deceased was plaintiff in the original suit. 

CivU Judgment No. 133, Punjab Record, 1884, cited and followed. 
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No 84 

Before Tremlett and Smyth, JJ. 

GHULAM SHAH— (Plaintiff)— APPELLANT. 

Versus 

AMIR SHAH AND ANOTHER—(Defendants)— 

RESPON DENTS. 

Case No. 83 of 1885. 

Custom, Adoption-Saiyads of Gujrat district-Appointment of heir,- 
Found that among Saiyads of the Gujrat district, a childless proprietor 
can make a valid customary adoption of his sister s son. 

No. 90. 

Before Tremlett and Smyth, JJ. 

JAWALA sahai AND ANOTHER— (Defdts.)— applts. 

Versus 

ALA DITTA AND OTHERS— (Pltffs.)— RESPDTS. 

Case No. 16 of 1886. 

Limitation Act (XV of 1877), Schedule II, articles 10,120-Pre-emption 
of house sold by unregistered deed and not capable of physical possession. 

In a suit for pre-emption of a house, it appeared that the property in sui 
was purchased by the defendants by two unregistered deeds for under 
Rs 100 each, and that at the time of purchase the house was in the pos¬ 
session of certain mortgagees, from whom the purchasers, after a lengthy 
litigation lasting nearly three years, at length obtained possession in 
execution of decree, whereupon the present suit for pre-emption was 

“ that such suit was not barred by time : that a„ that the 
owners could sell at the time of sale was their equity of -dcmptiom an 
incorporeal right which did not admit of physical possession at the time o 
the sale, though it put the purchaser in a position o obtain physical 
possession when the property was redeemed (r id, Civil Judgment No _68 
Punjab Record, 1881) : that as the purchasers could not acquire phymeal 
possession at the time of sale and the deed was not registered arUcle 10 
of the 2nd schedule of the Limitation Act did not apply, but the su t was 
governed by article 120 of the same schedule, and having been brought 
within six years of the date when the right to sue accrued (.. c„ when 

the house was sold) was within time. 

No. 91- 

Befoi'c Plowden and Burney, JJ. 

SULTAN MUHAMMAD —(Plaintiff) PETITIONER. 

Veasu8 

KAN SHI RAM— (Defendant) —RESPON DENI. 

Case No. 1066 of 1885. 

Jurisdiction of Small Cause Court-Suit for release from °* 

movable property under Rs. 500 in value-Civil Procedure Code (Act XIV 
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of 1882), section 28°.— Held, that a suit by a person who has intervened 
in execution proceedings and unsuccessfully objected to the attachment 
of movable property, brought against the decree-holder as defendant, and 
praying for the release of the property, the said property being still under 
attachment and under Rs. 500 in value, is not cognizable by a Small Cause 
Court, being a suit to establish tho right claimed by the plaintiff within 
the meaning of section 283 of the Civil Procedure Code, and not a suit for 
personal property, though the decree may indirectly enable the plaintiff 
eventually to recover such property. 

Civil Judgment No. 22, Punjab Record, 1880, followed. 


No 95- 

Before Blowden and Smyth, JJ. 

LACHMAN SING H—PETITIONER. 

Versus 

RAM SAHA I ^ ANOTHER — (Decree-iioldehs) —RESPDTS. 

Case No. 250 of 1886. 

Civil Procedure Code (Act A IV of 1882\ section 2G8 -Attachment of 
debt Payment into Court.— Though under section 208 of tho Civil Pro- 
ceduie Code a debtor of a judgment-debtor may pay the debt, attached 
b} piohibitory order under that section, into the attaching Court, such 
pajment is optional with him, and he is not bound and cannot be com¬ 
pelled by summary process to make such payment. 


No. 96. 

Before Blowden and Burney, JJ. 

SETH CHAND LAL— (Plaintiff) —APPELLANT. 

Versus 

KADI AN MAL— (Defendant) —RESPONDENT. 

Case. No. 885 of 1885. 

Cause of action-Suit against representative of deceased agent for ac¬ 
count—Limitation Act (XV of 1877), schedule II, articles 62, 89 and 120- 
Money received to plaintiff's use. —Plaintiff sued on the allegation that one 
S. M., who was his agent, and as such agent, had property of his (plaintiff's) 
for which he was accountable, died on the 24th December 1880 without 
accounting ; that the balance on that date in plaintiff's favour was estimated 
at Rs. 3, 700 ; and that the defendant was the son, and in possession 
of the property of the deceased S. M. The plaintiff also desired that an 
account might be taken of the amount recoverable by him, and a decree be 
made for that amount in his favour. 

Held that the plaint disclosed a cause of action against the defendant, 

’ and further, that plaintiff was entitled to have the account taken, and to 
have a decree for the sum found to be the balance due upon the account 
between him and S. M. as it stood upon the day of his death. 

As regards limitation, held, that the suit having been brought within 
three years from the date of the agent's death was within time, whether 
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it was governed by article 62 of the 2nd schedule of the Limitation Act 
being a suit for money received by the defendant in the suit to the use 
of the plaintiff, the date of such receipt being certainly within three years 
of suit as the money was not received by defendant till after the death 
of S. M.; or whether article 120 applied, in which caso the suit was un¬ 
doubtedly within time. 

Held also, that article 89 had no application to the suit, as it was 
not one against an agent for an account, nor against the defendant upon a 
cause of action, which arose against the agent, for an account ; and the 
terms of that article show it to be inapplicable to a case where the 
agency is terminated by death. 


No. 97- 

Before Plowden and Smyth, JJ. 

LADHU— (Plaintiff) —APPELLANT. 

Versus 

THE S. P. & D. RAILWAY- Co.,— (Defdts.) —RESPDTS. 

Case No. 745 of 1885. 

Raihcay Act (IV of 1879), section 10— Liability of Carrier by Itailicay - 
Common ca, Ho- Contract Act (!X of 1872), sections 151, 161.- Held, that 
under the enactment contained in section 10 of Act 1\ of 18»9, a cairier by 
railway is not subject to the common law liability of common carriers. 
The intention of the Legislature in enacting that section would appear to have 
been to define the liability of carrier by railway as identical with that of 
Bailees in section 151 and section 161 of the Contract Act. 

Further appeal from the order of Colonels E. P. Gurdon and 

JJ. V. Jtiddcll, Divisional Judges , Lahore Division , dated 

the 6 th June 1885. 

Piari Lai for appellant. 

Rattigan for respondents. 

The material facts of this ease appear from the judgment of 

the Chief Court delivered by — 

Plowden, J.—The contention in this appeal is that, not¬ 
withstanding the enactment contained in section 10 of A • 
of 1879, the Indian Railway Act, a carrier by Railway is 
subject to the common law liability of common caiiieis. 
support of this proposition, the case of Mathura Kant S a 
and others versus The India General Steam Navigation Com¬ 
pany, was relied upon. ( Indian Law Ji>]>oi ts, C d 

page 166). 

It is plain that section 10 of the Act of 1879 affirms by 
necessary implication that some obligation oi icsponei ity 
imposed on a carrier by Railway by section 151 and sectio 
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161 of the Indian Contract Act, 1872. It is further not denied 
that the obligation or responsibility imposed by the common law 
upon a common carrier is more extensive than the obligation or 
responsibility imposed on Bailees generally by these sections of 
the Contract Act. 

Now, if it be assumed that carriers by Railway were 
carriers with common law liability subject to the provisions of 
Act III of 1865 and of sections 8, 9 and 10 of the former 
Railway Act, X\ III of 1851, up to the date of the passing of 
the Contract Act in 18/2, or even up to the date of the passing 
of the Railway Act of 1879, it is impossible, since the latter Act 
was enacted, to reconcile the proposition that carriers by 
Railway are subject to the common law liabilities of common 
carriers with the language employed in section 10 of the Act. 
If that more extensive liability assumed to have existed 
ll P to the passing of Act IV of 1879 continues, then there is 
no case to which section 10 can apply. By section 2 of the 
Act, Act III of 1865 ceased to apply to carriers by Railway, 
and Act X\ III of 1854 was repealed and the power of a 
carrier by Railway to limit his liability as a carrier, which is 
conferred in section 10 of the Act, is expressly limited to the 
obligations or responsibility imposed by the Contract Act and 
does not extend to any obligations or responsibility arising from 
other sources. It follows that, subject to the other provisions 
of Chapter III, a carrier by Railway cannot restrict his 
common law liability in any manner, if the contention before 
us is sound, for every attempt of a carrier by Railway to get 
the benefit of section 10 would be met by saying that his 
responsibility was that of a carrier at common law and as 
such incapable of restriction, since Act IV of 1879 came 
into force. 

The truth appears to be, as urged for the defendants in 
the Courts below, that the Legislature in enacting section 10 
intended to give effect to the view of the former law taken by 
the Bombay High Court in the case of Kunoji Tutsi Das versus 
Great Indian Peninsular Railway Company , Indian Law Reports, 

3 Bombay, page 109 : and to define the liability of carriers by 
Railway as identical with that of Bailees in section 151 and sec¬ 
tion 161 of the Contract Act. 

The foregoing view is not inconsistent with the decision 
of the Calcutta High Court in the case relied upon by the 
plaintiff, for that decision does not turn upon the effect of 
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section 10 of the Railway Act upon the liability of a carrier 
by Railway. In that case the Court holding that inland 
carriers by water were common carriers with a common law 
liability subject to the provisions of Act III of 1865, declined 
to adopt the view of the Bombay High Court in the case cited, 
that the liabilities of common carriers were governed since 
1872 by the provisions of the Contract Act as to bailment, or 
to infer from the express provisions of section 10 of the 
Railway Act, that the Contract Act in section 151 and section 
161 governed the liabilities of all common carriers. That is a 
very different thing from deciding that section 10 of the 
Railway Act does not define the liability of a carrier by 
Railway to be that imposed by section 151 and section 161 
of the Contract Act. 

Therefore, on the legal point, the appeal fails. As to the 
negligence alleged by the plaintiff, the lower Courts are 
agreed, and no sufficient cause is shown for re-opening this 
question. 

The appeal is accordingly dismissed with costs. 

No. 100. 

Before Barlcley and Trenxlett , JJ. 

PREMA AND OTHERS— (Plaintiffs)— APPELLANTS. 

Vers us 

JOWAHIR SINGH & ANOTHER— (Defdts.)— RESPDTS. 

Case No. 849 of 1885. 

Custom, Alienation—Sindhu Jots of Jullundur- Grant of occu[.ancy 
rights—Lease of cultivation for a term or in perpetuity— Found that by the 
agricultural custom prevailing among Sindhu Jats of Jullundur, a proprie¬ 
tor has the power in the management of his estate to lease its cultivation foi 
a term or in perpetuity. 

Further appeal from the ordei of C. B. Hawkins , Esquire , and 

Captain C. F. Massy , Divisional Judges, Jullundur Division, 

dated the 1 si July 1885. 

Nanak Bakhsh for appellants. 

Bates for respondents. 

The facts of this case sufficiently appear from the judgment 
of the Chief Court, delivered by— 

Them lktt, J.—This is, so far as we are aware, a case of 
first impression. Jowahir Singh, a childless .Tat of the Jullun- 
dur district, bestowed occupancy rights over bighas 27-o 
of Uqd oq pno Hari Singh in consideration of the latter 
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paying malikana 
Jowahir Singh’s 
declared that the 
of the grantor. 


at the rate of 10 per cent, on the revenue, 
cousins have brought this suit to have it 
occupancy tenure can enure only for the life 


The Additional Commissioner, before whom the case first 
came on appeal, very correctly pointed out that the issues to 
he tried were (a) whether collaterals can object to a proprietor 
conferring occupancy rights on a tenant who agrees to pay 
malikana for the privilege and (/•) whether a proprietor can 

confer such rights. The Judge remanded the case to have these 
issues tried and determined. 


The first Court found ar. 
proprietors with sons, had 
some cases without reservii 
instances were shown. 


a fact that proprietors, and even 
created occupancy rights even in 
lg a rent jrroper. Against it no 


Ihe Divisional Court have treated the act as an alienation, 
and have dismissed the appeal because they consider that the 
onus of proving the validity of an alienation rests on the party 
alleging it. 

e do not think this ought to be looked at as an act of 
alienation, and consequently that the numerous precedents 
quoted by the Divisional Court at all apply. 

Dotting the land, whether by a lease at will, or for a term 
of years, or in perpetuity, is not, strictly speaking, an act of 
alienation, but of management ; and we have to sec if by the 
general or special agricultural custom applicable a Jat proprie¬ 
tor has, or has not, the power to lease, or if he have such a 
power, whether it is restricted. 

Here, as the defendant has taken on himself to exercise 
the power, it seems only fair to require him to show he enjoys 
the right he is presuming to exercise ; but this he has done, 
and it is a matter of undeniable notoriety that proprietors have 
in numerous instances credited occupancy rights, and yearly 
create leases for a term ; whereas the only principle which 
could invalidate such a grant as the present, viz., that the 
proprietors estate in his land is a mere life interest, would 
equally invalidate the residue of every lease for a term of years 
on the lessor s death, which is unquestionably not the case. 

A\ ithout, therefore, expressing any opinion as to the alienating 
cowers of Sindhu Jats, we hold that by the agricultural custom 
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prevailing in Jullundur. a proprietor has the power in the 
management of his estate to lease its cultivation for a term or 
in perpetuity. 

We dismiss the appeal with costs. 

No. 101- 

Before Tremlett and Smyth, JJ. 

MEHAR SHAH— (Plaintiff)— APPELLANT. 

Versus 

MUSSAMMAT ZA1NAB —(Defendant)— RESPONDENT. 

Case No. 255 of 1885. . 

Custom, Marriage—Muza fjargarh distinct—Custody of uife Inter¬ 
marriage belueen Saiyad and 1'anja Shahi .— In a suit for custody of wife, in 
which the defendant denied the marriage and alleged that as she was a 
Saiyad and the plain till only a Panja Shahi faqir, she could not marry him, 
the parties being of the Muzaffargarh district, found that no such customary 
bar had been shown to exist between Saiyads and others, so that a valid 
marriage could not take place between them, the difference being rather 
a social than a legal one. 


No. 103. 

Before Plouden and Burney , JJ. 
DASOUNDHA SINGH AND ANOTHER— (Defendants)— 

APPELLANTS. 

Versus 

KANHYA LAL— (Plaintiff)— RESPONDENT. 

Case No. 855 of 1885. 

Limitation Art (XV of 1877), schedule 11 , article 17IB —Application 
to hare the representative of a deceased respondent made a respondent. 
Held, that article 171B of schedule II of the Limitation Act applies to 
an application mado during the pendency of an appeal to have the repre¬ 
sentative of a deceased plaintiff-respondent made a respondent. 

Civil Judgment No. 133, Punjab Record, 1884, followed. 

No- 105 

Befeyt'e Plouden and Tremlett, JJ. 

JAI RAM— (Plaintiff) —APPELLANT. 

Versus 

GURMUKH SINGH— (Defendant)— RESPONDENT. 

Case No. 560 of 1885. 

Limitation Act (XV of 1877), schedule II, article 2—Act alleged to 
be in pursuance of an enactment for the time being in force in British 
India.—Held, that when a defendant, seeking the aid of article 2, schedule 
II of the Limitation Act, pleads as a bar to an action that the acts 
ccmplaincd of by the plaintiff were done in pursuance of an Act of the 
Legislature, the plea necessarily imports an averment that the Act uas 
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in force at the time and place when and where the acts complained of 
were done, and it is not enough for him to plead that the acts were 
done in pursuance of an Act which ho honestly believed to be in force. 


No. 106. 

Before Burney and Tremlett, JJ. 

MUSSAMMAT RAJ BIBI— (Plaintiff)— APPELLANT. 

Versus 

KAKO AND OTHERS— (Dependants)— RESPONDENTS. 

Case No. 694 of 1885. 

Custom, Gift—Gujars of tahsil Kharian—Gift to married daughter— 
Possession Gift to minor donee .—In a suit the parties to which were 
Muhammadan Gujars of the Khnrian tahsil in the Jhelum district, held 
that though a Gujar can gift his land to a married daughter residing 
w ith him, such gift to be valid must be completed by a delivery of 
possession ; and though where the donee is a minor and residing with 
her father as guardian, the possession would not be physically changed, 
even in such cas3 the donor must show in some clear way that he has 
begun to hold in a new capacity as guardian and not as owner. 


No. 108 

Before Burney and Smyth, JJ. 

RADI A RAM— (Defendant) —APPELLANT. 

Versus 

KALLAN KHAN— (Plaintiff) —RESPONDENT. 

Case No. 2392 of 1884. 

Pre-emption - Custom of Gurdaspur. —Found that a custom of pre¬ 
emption exists in the town ofGurdaspur. 

No 109. 

Before Burney ami Smyth, JJ. 

JAI DIAL—APPELLANT. . 

Versus 

SAW AN MAL—RESPONDENT. 

Case No. 287 of 1886. 

Civil Procedure Code (Act XIV of 18 82), section 253—Security for 

performance of decree—Execution against surety—Original and appellate 

decrees.—Held that section 253 of the Civil Procedure Code is cnly applicable 

to cases in which security is given for the performance of a decree in 

an original suit, that is, of an original as distinguished from an appellate 

decree, so that the liability of a person who becomes surety for the 

performance of an appellate decree cannot be enforced summarily in exe¬ 
cution of that decree. 
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No 113 

Before Tremlett and Smyth, JJ. 

NATHE RAI— (Dependant) —APPELLANT. 

Versus 

MANNU RAM— (Plaintiff)— RESPONDENT. 

Case No. 1031 of 1884. 

Custom, Inheritance—Brahmins of Sialkot district —Son s right to 
enforce partition of ancestral properly—Liability of son's interest in 
ancestral property to attachment and sale in execution. —Found that, 
among Brahmins of the Sialkot district, a son cannot by custom enforce 
partition of ancestral immovable property during his father’s lifetime. 

Held, therefore, in a suit among Brahmins of l’asrur in the above 
district, that a son’s interest in joint ancestral property in possession of 
his father is not liable to attachment and sale in execution of a decree 
against the son. 

Second appeal from the order of Col. C. A. AlcMahon , Commis¬ 
sioner and Superintendent , Amritsar Bivisioii, dated the 
14 th March 1884. 

Eal Chand, for appellant. 

K. P. Roy, for respondent. 

' The facts of this case sufficiently appear from the judg¬ 
ments. At the first hearing of this appeal the Court remanded 
the case for further enquiry by the following judgment de¬ 
livered by— 

Smytii, J.—The question for decision in this appeal is 
whether the interest which a son has in joint ancestral property 
in j>ossession of his father can be attached and sold in execu¬ 
tion of a decree against the son. The Commissioner, on the 

authority of the rulings noted in the 
P. R.No. 58 of 1880 F. li. martrin has held in the affirmative. 

/. L. R., 4 Cal., 809. The first of these cases decided that 

the share and interest of one co-sharer 
in * joint ancestral property may be sold in execution to satisfy 
a decree obtained against him personally, even if ho be 
incompetent to make a valid alienation of his share voluntarily. , 
In the second case, it was held by the Privy Council that, 
under the Mitakshara law, a son upon his birth takes a 
share equal to that of his father in the ancestral immov¬ 
able property, and can compel his father to make paitition 
of such estate. In the third case, which appears to be 
similar to the one now under consideration, it was decided 
t hat as a son is entitled to a partition against Jiis^father the 
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light of the son could be attached and sold in execution 
against the son. 

The above cases were decided in accordance with Mitak- 
shara law ; and if the parties, Brahmins of the Sialkot 
district, are governed by Hindu law, the Commissioner’s 
finding would be correct. But we do not think that the 
Hindu law as interpreted in the Eastern Provinces should be 
applied to the decision of this case until an enquiry has 
been made as to the custom applicable to the parties. In 
remanding the case to the first Court the Commissioner 
directed that enquiry should be made, whether, according to 
law or custom in force in the Punjab, the appellant was 
entitled to attach, during the lifetime of the father, ancestral 
immovable property in satisfaction of a debt incurred by the 
son No evidence was recorded on this issue, as the agent 
of the defendant alleged that the question was one of Hindu 
law. A\ o think that the agent’s own statement shows that 
he did not fully understand what he was saying, and the 
Parties should not therefore be bound by his admission. It 
is laid down by the Full Bench of this Court in Punjab 
Record No. 81 of 1874, that unless the parties to a suit 
expressly declare that they desire to abide by Muhammadan 
or Hindu law (as the case may be), the Court is bound, 
under section 5 of Act TV of 1872, to enquire whether a custom 
exists contrary to the general rule of law. 


The custom regarding the alienation of a son’s share in 
ancestral immovable property during the father’s lifetime has 
been considered in several published decisions of the Chief 
Court. Thus it was held in No. 11 of Punjab Record toy 
1870, that the interest of a Hindu son, who was joint with 
his father in an undivided ancestral house, could not be 
sold in execution of a decree against the son for a debt 
that was not shown to have been contracted under legal 
necessity. In Punjab Record, No. 78 of 1879, which was 
a case among Hindu carpenters, it was held, following the 
Punjab Civil Code, section IX, para. 7, that a son could 
not compel his father to partition of joint ancestral immov¬ 
able property nor compel his father to give him a portion 
of the house for a residence. Again, the learned Judges 
who decided No. 153, Punjab Record of 1883, expressed 
an opinion that a member of a Jat Hindu family could not 
in the absence of custom to the contrary, alienate even his’ 
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own share in the undivided estate without the consent of his 
co-parceners. 

The answer to the question whether the son’s interest 
can be attached and sold during the lifetime of the father 
seems to depend upon whether the son could compel a parti¬ 
tion of his share during Ids father’s lifetime. As far as the 
Punjab is concerned, the decisions show that he has not 
such power : but before disposing of the point finally, wo 
think an enquiry should be made at Pasrur, where the property 
is situate, and at Sialkot and other large towns in the 
Sialkot district, whether, by custom among Brahmins, a son 
can enforce partition of ancestral property against the father s 
consent in his lifetime, or whether by custom he is able to 
alienate his undivided interest in the family estate in the 
father’s lifetime. The onus of proving that the son s right 
is alienable will rest on the plaintiff. Any cases where a 
son has compelled his father to partition should be noticed If 
the custom is not established, we think that the son s share 
would not be liable to sale in execution of decree, as it is 
on this power to enforce partition the l ight to sale " <m 1 
rest. — (.See T. L. R. 3 Calc., 198, P. C.). 

The enquiry should be conducted by the District Judge 
who should report the result and his opinion through the 
Divisional Judge, who will also record Ins finding to tins 

Court within two months. 

On receipt of a return to the above order of remand, 
the judgment of the Court was delivered as follows by 

Smyth, J.—The result of tl.o enquiry directed in our pre¬ 
vious order is that the plaintiff has failed to prove that among 
Brahmins of Pasrur and elsewhere in the Sialkot district a son 
can enforce partition of ancestral immovable property during his 
father’s lifetime. As this finding accords with previous . ul. g 

of this Court in analogous cases, we have no hesitation in 

, T i_ follows that the sons interest in 
accepting it as correct. It fo ■ ^ ^ ^ Hable 

joint ancestral property in possession of * . 

, 1 ovpoiition of a decree against 

to attachment and sale in 

the son. - , 

Wo therefore accept the appeal, and setting asi 

orders of the Courts below, dismiss the plaintiffs claim 
costs throughout. 
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No 115. 

Before Plowden and Trended, JJ. 

TULSI RAM—(Judgment-debtor)—PETITIONER. 

Versus 

GORIN D—(Decree-holder) —RE8PON DENT. 

Case No. 101 of 1886. 

Appeal—Order m execution by Munsiff in suit other than small cause 
not exceeding Rs. 500. — “ Decree"—Act XVIII of 1884, section 39- Civil 
Procedure ( ode (Act XIV of 1882), sections 2, 540.—Where in execution of a 
decree for Rs. 1,250 payable by instalments, an Extra Assistant Commis - 
sioner having the powers of a Munsiff passed an order which was a “decree” 
within the definition in section 2 of the Civil Procedure Code, held, that 
under section 39, Act XI III of 1884, the appeal from such decree lay to 
the Divisional Judge, and not the District Judge, it not being a decree in a 
suit cognizable by a Court of Small Causes not exceeding Rs. 500 in value. 


No. 119 

Before Plowden and Burney, JJ. 

MUSSAMMAT CHANDO & ANOTHER— (Defendants)— 

APPELLANTS. 

Versus 

BUTA AND OTHERS— (Plaintiffs) —RESPONDENTS. 

Case No. 251 of 1885. 

Custom, Alienation — II idoic — Necessity—Resjionsibility of vendee for 
misapplication of money borroiced.— The existence of a real necessity for 
bor*owing protects the lender who deals with a widow, and he is not respon¬ 
sible in the absence of collusion for the misapplication of the money borrowed. 

No- 123- 

Before Ploxcden, J. 

SET H K A RIM JI— ( Plai ntiff) —APPELLANT. 

Versus 

SARDAR KIRPAL SINGH— (Defendant) —RESPDT. 

Case No. 1456 of 1886. 

Limitation Act CXV of 1877), Schedule II, articles 2, 02, 90— Suit for 
refund of Feri-y tolls letied in excess of pouers given to lessee under Act 
XVII of 1878— Lessee acting under honest mistake as to the extent of his 
statutory poxcer—Defendant entitled to the benefit of article 2, even though 
suit icould also ansxcer the description given in aiticle 02 or 96.—Defendant, 
who was a lessee of certain Ferry tolls under Act XVII of 1878, levied 
tolls from the plaintiff between November 1881 and March 1S82, to an 
amount exceeding that which, according to the true construction of his lease, 
he ought to haA e levied. Plaintiff sued in 1885 to recover thi--- amount, 
alleging that on demand for a refund the defendant refused to refund. It 
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was found as a fact that the excess levied by the defendant was levied 
under an honest mistake as to the extent of his statutory power. 

Held, that the plaintiff’s suit was barred by limitation under article 2, 
Schedule IT, Act XV of 1S77, and that for purposes of limitation the 
defendant was none the less entitled to rely upon the suit being in substance 
of the description given in article 2, and to insist upon the benefit of the 
provisions of that article, because the suit might in form also fall within the 
description given in article G2 or article 90 of the same Schedule, and be 
in other respects maintainable in either of these forms. 

Civil Judgment No. G5, P. R., ISSfi, followed. 


No 124- 

Before Plowclen and Barney, JJ. 

SONDHA— (Plaintiff) —APPELLANT. 

Versus 

MUSST. JIWAN & ANOTHER—(Defdts.)—RESPDTS. 

Case No. 122 of 1884. 

Custom, Adoption—Muhammadan Ghoreuaha Rajputs of the Ludhiana 
district—Appointment of heir.— Found that no custom exists among the 
Muhammadan Ghorewaha Rajputs of the Ludhiana district, whereby a pro¬ 
prietor can appoint a relative as his heir by taking him into his house and 
bringing him up as a son, and declaring that he has adopted him by 
executing a deed of adoption shortly before his death. 

Civil Judgment No. 173, Punjab Record, 1883, cited. 

Second appeal from the order of T. ]V. Smyth , Esquire , Additional 
Commissioner, Umhalla Division, dated the 20 th October 1883. 

Ram Narain and P. C. Chatterji, for respondents. 

The facts of this case sufficiently appear from the .judg¬ 
ments. At the first hearing of this appeal, the Court (Barkley 
and Spitta, JJ.) remanded the case for further enquiry by the 
following .judgment delivered by— 

Barkley, J.—The plaintiff in this case sued to set aside the 
adoption of Ilahiya by Khair-ud-din, deceased, not claiming to 
be himself entitled to immediate possession, as the w idow of the 
deceased would be entitled to a life interest The Courts below 
have found that Ilahiya, who was somewhat more distinctly relat¬ 
ed to the deceased than the plaintiff, had been brought up by 
the deceased from childhood and treated as a son, and that the 
adoption was not opposed to the custom of the Ohoiewaha 
Rajputs, the tribe to which the parties belong. 

In second appeal it is contended that adoptions are not 
allowed among the Ghorewaha Rajputs of the Ludhiana district, 
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especially among the parties who are Muhammadans, and that 
there is a provision in the Administration-paper of the village 
declaring adoption invalid. The fourth ground calls in question 
some of the findings of fact of the Courts below, which are not 
liable to be disputed in second appeal. 

We can find no clause in the Administration-paper of the 
village on the subject of adoption : but it appears from para. 398 
of the recent Settlement Report that in the enquiries into custom 
made at Settlement, both the Hindu and the Muhammadan 
Rajputs stated that adoption was unknown in their tribe, and 
quoted instances in which adoption was alleged and set aside by 
the C ourts. No such instances seem to have been brought 
to light in the enquiry made in the present case, and 
there is nothing to shew whether the question decided in the 
cases referred to related to the fact or to the validity of the 
adoption. 


The evidence for the plaintiff in this case seems to have 
been mainly to the effect that adoption had not hitherto taken 
place in the tribe, though some of the witnesses were of opinion 
that a near relation might be adopted. 


1 he witnesses for defendant referred to only one instance in 
the tribe, the adoption of Abdulla, described as a stepson, by 
Makhan, but the .Deputy Commissioner's judgment, dated 21st 
February 1885, in the case of Abdulla versus Sandha , shews that 
this was not a case of adoption, and that Abdulla succeeded to 
an equal share in the property with Sandha, who was admitted to 
be son of Makhan, because Makhan was proved to have acknow¬ 
ledged him as his son, and this acknowledgment placed his status 
as a son beyond dispute. 


Ihe enquiry as to custom made in the present case is thus 
very slight : and though in a similar case from the Jullundur 
district, reported as No. 173, Punjab Record , 18S3, it was found 
that a valid adoption might be made in this tribe, the statement 
in the Settlement Report of the district, already referred to, 
makes it desirable that there should be a careful enquiry amongst 
the Ghorewabas of the Ludhiana district whether by custom a 
proprietor belonging to that tribe can appoint a relative as his heir 
by taking him into his house and bringing him up as a son, and 
declaring that he has adopted him by executing a deed of 
adoption shortly before his death. Enquiry should be made not 
merely into cases contested in Court, but into cases where 
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persons have succeeded as adopted sons, either without 
objection or the objection being confined to the mutation pro¬ 
ceedings. 

The further enquiry will be made by the District Judge, 
who may issue commissions to the Tahsildars of the tahsils in 
which Ghorewaha Rajputs are found for any local enquiry which 
he may find necessary. If any of the Ghorewahas remain Hindus, 
it should be ascertained whether the Hindus and the Muhamma¬ 
dans are governed by the same or by different rules upon this 
subject. The District Judge will return his finding with the 
evidence to this Court, which will then proceed with the further 

hearing of the appeal. 

On receipt of a return to the above order of remand, the 
judgment of the Court was delivered as follows by— 

Buuney, J.— A return to our order of 10th June 188o has 

now been received, and after an enquiry made in three tahsils, 
no single case of adoption has been found among Muhammadan 
Ghorewaha Rajputs of the Ludhiana district. We think 
that, under the circumstances, this should be accepted as proof 
that the custom does not exist. We would particularly 
distinguish this from a case in which it is alleged that although 
a general custom of adoption may exist in a part of the Punpi , 
one particular tribe has an exceptional custom wlie.eby 
adoptions, say of daughters’ sons, are not permitted. In such a 
case the party who alleged the exceptional custom wouMo 
course have to prove it, and would have to contend against 
a very strong presumption. It would be wholly insufficient for 
him to prove that, though there had been adoptions of other 
kinds in his particular tribe, there had been no instances of 
adoption of daughters’ sons. The fact that here had been no 
such adoptions wo dd not much help him, and he w ould bo 
called on to give other specific reasons in support of 

argument. 

Here, however, the case is different. The plaintiff makes 
no admissions whatever, and says that, though other tribe, may 

have a custom of adoption, too . 

never had such a custom at all. If there is a 

against a man who makes such an allegation, it is ^ ^ifficuR 

for him to rebut it. He shows that there arc noin 

his tribe i and as the defendants cannot shew that th 

been any instances, it is difficult to see what further is required. 


711 




Nos. 127 & 128, PUNJAB RECORD, 1886, 


^Ve accept the appeal, and setting aside the orders of both the 
lower Courts, we decree plaintiff’s claim with costs throughout, 
and (Rs. 20) pleader’s fees in this Court. 


No. 127. 

Before Plowden and Smyth , JJ. 

TEJA SINGH— (Decree-holder) —APPELLANT. 

Versus 

BHAI G1IAMANDA SINGH— (Judgment-debtor)— 

RESPONDENT. 

Case No. 1378 of 1886. 

Execution of decree —Court compelling decree-holder to grant time to 
judgment-debtor—Civil Procedure Code (Act XIV of 1882), section 257 A.— 
It is not competent to a Court executing a decree to compel the decree- 
holder to grant the judgment-debtor time to pay the jndgment-debt. Even 
if the decree-holder himself agrees to give time, without consideration, 
and the judgment-debtor relics upon the agreement as preventing immediate 
execution, the Judge, under section 257A, Civil Procedure Code, would be 
bound to hold the agreement void. 


No- 128. 

Before Plowden ami Tremlett, JJ. 

SHADI & 4 OTHERS— (Defdts.) —APPELLANTS. 

Versus 

RUKAN-UD-DIN— (Pltff.) —RESPONDENT. 

Case No. 172 of 1885. 

Custom, Adoption—Arains of the Phillour tahsil—Sister's son .—Found 

that among Arains of the Plullour tahsil the adoption of a sister s son is 
valid by custom. 

C’iwl Judgments No. 58, Punjab Record, 1879, No. 119, Punjab Record, 
1882, and Np. 20, Punjab Record, 1886, eked. 


1887. 

No. 3- 

Before Burney and Iremlett , JJ. 

GANDA MAL— (Plaintiff)— APPELLANT. 

Versus 

NANAK CHAND 2 OTH ERS —(Defdts.)— RESPDTS. 

Case No. 340 of 1885. 

Limitation Act (XV of 1877), section 28—Decree whose execution has 
become barred by limitation—Extinguishment of right “ Property 
Judgment-debt—Suit by mortgagee for possession of mortgaged properly after 
allowing money-decree obtained on the same mortgage to become barred by 
time. —In a suit by a mortgagee for possession of the mortgaged property 
under the terms of the mortgage-deed, in which it was found that tho 
plaintiff had been in constructive possession of the property within 12 
years of tho institution of tho suit, it appeared that the said plaintiff 
had already sued for and obtained a simple money-decree on his moi tgage, 
but had allowed tho execution of such decree to become barred by lapso 
of time. 

Held , that it could not on that account bo rightly contended that the 
mortgage-debt was extinguished by operation of law and the mortgage- 
deed, there being no provision in tho Limitation Act, that a decree whose 
execution is time-barred is therefore extinguished, tho provision in section 
28 of the Act not extending to tho case of a debt, and much less to that of 
a judgment-debt ; and that therefore although the decree could no longer 
be executed, tho mortgage-debt, and consequently tho plaintiff s light to 
Like possession of tho mortgage property until tho mortgage was paid off, 

survived. 

Appeal from the order oj T. Roberts , Esquire , Divisional Judge , 
Amritsar Division, dated the 20 th December 1884. 

Daulat Ram, for appellant. 

Kanhya Lall, for respondents. 

The facts of this case sufficiently appear from the following 
judgment delivered by— 

Them LETT, J.—The material facts in this case are tho 
following :*— 

On November 13tli, 1869, certain of the defendants mort¬ 
gaged for Rs. 2,400 certain houses to tho plaintiff's father. 
The deed provides for possession of the mortgaged pioperty 
. being with the mortgagee. In June 1872, the plaintiff 

for the mortgage-debt and interest, adding a prayer that the 
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debt might be charged on the land (sic). In the following 
August a simple money decree was passed in the plaintiff’s 
favour. On December 16th, 1871, Tulsi Ram (the plaintiff’s 

father) recovered a decree for Rs. 128-14 against the defen¬ 
dants in the Amritsar Small Cause Court (not in 1870 as the 
Divisional Court thought), and although the file I find on 
sending for it has been destroyed, and the Register does not 
show the nature of the claim, yet the lower Court described 
it as a suit for rent against the mortgagor, and the point was 
not denied at the hearing in this Court. I think therefore 
I may safely hold that in December 1871 the mortgagors held 
the property as tenants of the mortgagee, or in other words, 
that the stipulation in the deed for possession by the 
mortgagee had been superseded or explained by one under 
which the actual possession was to remain with the mortgagors 
as tenants, and consequently within 12 years of the institu¬ 
tion of the present suit, the plaintiff was in constructive 
possession of the mortgaged property, and as the defendant 
who has now acquired the property from the plaintiff’s mort- 
gagors and fjuonda))i tenants refuses to give up the possession 
he is entitled to under his mortgage-deed, the suit does not 
seem barred by time. 

. But the defendant’s pleader contends the suit will fail, 
as there is no longer any mortgage. This contention rests on 
the following facts. When the plaintiff got his money-decree 
in 1872, he proceeded to execute, but eventually this Court 
held the execution proceedings were barred by time, and 
consequently the money-decree for the mortgage-debt is dead and 
useless. Ihis leads the plaintiff now to try to recover the 
piemises from the defendant who is in possession by purchase 
from the former owners (the mortgagors). As to the present 
contention, doubtless if the defendant could show that the 
mortgage-debt had been paid off or released, the right of the 
mortgagee to possession would equally fail, as his right to 
possession is merely a right collateral to and resting on the 
existence of the mortgage-debt. Therefore if the mortgage- 
debt has been extinguished by operation of law, the result will 
be the same, for it has admittedly neither been paid off nor 
released. It, however, can only be extinguished by law if the 
limitation law provides that a decree, whose execution is 
time-barred, is extinguished. Section 28, Act XV of 1877, 
does so provide in regard to property, that the right to it is 
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extinguished when the time limited by that Act for instituting 
a suit for possession of it determined. This provision, however, 
has been held not to apply to a debt so as to extinguish it 
(I. L. R., 5 Calc., 897A and probably rightly for the debt 
is a chose in action, and an incorporeal right rather than 
“ property,” which certainly implies something corporeal. This 
principle is also affirmed in Punjab Record , No. 2 of 1878. But 
if the section would not extinguish the debt were it still 
unsued on, still less, in the absence of any allusion to the time 
for making applications in the section, can it be held that the 
determination of the time for suing out execution extinguishes 
the judgment-debt. Indian Law Reports , 9 Cede., 651, which 
defendant’s pleader relies on may be easily distinguished, as 


there the mortgagee sought to bring the property to sale in execu¬ 
tion of a lapsed decree / whereas I do not think the plaintiff in 
execution of his 1872 decree could have got entry on the pro- 
perty in the way he noiv asks for it, and as that suit was brought 
when Act VIII of 1859 was in force, the bringing of one claim 
arising on his cause of action did not bar the plaintiff from 
bringing this other claim separately. I therefore am of opinion 
that albeit the decree can no longer be executed, the mortgage- 
debt, and consequently the plaintiff’s right to take and reclaim 
possession of the mortgaged property until the mortgage is paid 
off, survives. 


I do not see his conduct has been such however as to entitle 
him to call on the defendant to account for mesne profits, and 
I would therefore decree the appeal, and reversing the lower 
Court’s decision give the plaintiff a decree for entry until lepaid 
the balance of the mortgage-debt, with costs in all three Couits 


on the claim after deducting that for mesne profits. 


Bukney, J. —I concur. 

No. 7- 

Before Blowden and Tremlett, JJ. 

SHER SINGH— (Defendant)— APPELLANT. 

Versus 

KABULA SINGH— (Depots.) —DARYANA HAL AND 

AN OTHER,— (Pltffs. )—RESPDTS. 

Case No. 808 of 1885. 

Civil Procedure Code (Act XIV of 1882), section 561— Right of one co¬ 
respondent to take an objection to the decree as against another co-respondent 
in the appeal—Separate appeal. — Iltld, that the language of section 561 of 
the Civil Procedure Code is not wide enough to permit a plaintiff-respondent 
on the appeal of one defendant, to take any objection which the plaintiff could 
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have taken byway of appeal against another defendant who is respondent in 
the appeal. The true interpretation of the section is that which interprets 
respondent as limited to a respondent in relation to the appellant, and on 

one co-respondent to take an 

objection to the decree as against another co-respondent in the appeal. 

Ihe proper mode of proceeding in order to raise a question as between 
the plaintifl and a defendant in an original suit, who are co-respondents in 
an appeal by another defendant, is by a separate appeal by the plaintifl 
against the non-appealing defendant: and when the objection as between 
such co-respondents is taken within the period of limitation for an appeal by 
the objector against the co-respondent and is otherwise not open to excep¬ 
tion, the defect, is only one of form and might be overlooked, the objection 
being treated as an appeal, which in substance it is. But where the objec¬ 
tion is taken after the period for an appeal has expired, it cannot be 

entertained as an appeal until the delay has been satisfactorily account¬ 
ed for. 


No. 13 

Before Tremlett and Smyth, JJ. 

ABDULLA KHAN AND OTHERS— (Defdts.)— 

APPELLANTS. 

Versus 

MIR ALAM KHAN AND OTHERS_ (Pltffs.) 

RESPONDENTS. 

Case No. 624 of 1885. 

Custom, Gift—Pathans of Attock tahsil-Gift of share in joint property 
by sonless proprietor to daughters son. -In a suit for cancellation of a deed 
of gift, the parties to which were Pathans of the Attock tahsil, found that a 
gift by a sonless proprietor of his share in a joint holding in favour of his 
daughter s son was not invalid by custom. 


No. 15. 

Befoi'e Plowden, Tremlett and Smyth, JJ. 

MUSSl. SAHIBZADI— (Plaintiff) —APPELLANT. 

Versus 

Mr. C. NEWTON— (Defendant) —RESPONDENT. 

Case No. 20 of 1885. 

Act IX of 1871, section 3—Guardianship of minor - Application by 
mother who had previously entrusted her children to a third party under an 
agreement not to take them back during their minority without re-paying the 
outlay incurred-Mother's right loan unconditional order notwithstanding 
such agreement.— On an application under Act IX of 1861 by a mother for 
the guardianship of her three minor children, it appeared that the petitioner, 
being at the time a widow and a Native Christian, made over her children to 
a missionary in charge of a Mission, executing at the time a stamped agree¬ 
ment by which it was agreed that the Mission should take charge of them 
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and bring them up till they reached the ages of 18 years, and if the said 
widow should take the said children's back, she would repay the outlay 
already incurred, together with the cost of the children's maintenance. 
Subsequently, the mother having again become a Muhammadan brought the 
present application. 

Held, by Tremlett and Smyth, JJ., that the applicant was entitled 
to the custody of her minor children, as it appeared that she was of 
irreproachable character, and was able and willing to support them, and to 
bring them up in a manner compatible with their station in life, she also 
being in a better position to control their religious education than the 
defendant who professed a religion different from that of the children’s 
father, as in the above view of the case it would be most beneficial in the 
minor’s interests that they should be restored to the custody of their 
mother who on the death of their father was the natural guardian. 

Held further, by Plowden and Smyth, JJ. (Tremlett, J., dissenting as 
to this) that an unconditional order of appointment should be made in 
favour of the applicant, without regard to the question whether there were 
unadjusted claims between the defendant and the applicant, connected 
with the subsisting, custody of the minors, and arising out of the 
applicant’s previous conduct, and that the appointment should not be made 
dependent upon her ability or her willingness to satisfy such claims. 

Per Tremlett, J.—That the applicant should, as a condition prece¬ 
dent to obtaining the order sought for, be required to make good to the 
defendent the actual outlay he had incurred in payments made to the 
applicant or on her behalf, and in maintaining the children so long as they 
were with him. 


No. 18- 

Befm'e Tremlett and Smyth , JJ. 
KUTAB-UD-DIN & THREE OTHERS— (Pltfs.)— APPETS. 

Versus 

MUSST UMRI <fc ANTOHER— (Defts.) —RESPDTS. 

Case No. 160 of 1886. 

Custom, Alienation—Alienation by xcidow — Near and remote rever¬ 
sioners. — In suits by reversioners to contest alienations made by widow 
(e. (j., a gift by a widow to her deceased husband’s daughter), the principles 
applicable to next heirs contesting a grant made by a full male proprietor, 
regarding nearness and remoteness of relationship to the grantor are 
inapplicable. 

A widow’s customary estate in the Punjab not being the full proprietary 
estate such as a male heir takes, but a limited one enjoyed, under many 
restrictions, for a particular purpose, the residue of the proprietary estate 
must vest in the next reversioner, however remote he may be, and he is 
thus enabled to contest an alienation in excess of her power or any act of 
waste by the widow in her lifetin.o, and is r.c t laired from recovering the 
estate after the widow’s death, (in the absence of any legal alienation by the 
widow) by reason of his remoteness from the last male owner, 

•C/..11 P. R. 1888. 
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Appeal from the order of Major C. F. Massy and C. li. Hawkins, 

Fsf/., Divisional Judges , Jullundur Division , dated the 11 th 
November 1885. 


Rattigan, for appellants. 

K. P. Roy and P. C. Chatterji, for respondents. 

This was a suit for possession of 39 ghumaos 2 kanals 
and 13 marlas of land, left by Mussammat Slmrfo, deceased, 
situate in Mauza Khanur, Tahsil and District Hoshiarpur. 

lhe material facts of the case appear from the judgment 
of the Chief Court delivered by— 


Them Lett, J.—The plaintiffs, asserting they were the next 
heirs of Fauju whose widow and successor has lately died, sued 
to recover Fauju’s estate from the defendants, Fauju’s daughters, 
to whom the deceased widow had gifted it. 


lhe Divisional Court has decreed the defendants’ appeal, 
holding the plaintiffs are not sufficiently nearly related to be 
able to contest an alienation made by a widow. 


The very nature of the action the Court had before it should 

have kept the District Judges from applying to such a case the 


principles applicable to next heirs contesting a grant made by a 
full male proprietor. 


The plaintiffs’ case was that, as Fauju’s next heirs, they 
were entitled to his estate on his widow’s death, and if they be 
his next heirs, they would be clearly entitled to a decree unless 
the widow had made a legal alienation, and as by custom a 
widow cannot as a rule alienate, they would be entitled to a 
decree, however remote they were, unless the opposite side could 

show the alienation had been made under such special 
circumstances that it would be valid. 

Or viewing it in another light, under the general Punjab 
custom, a widow’s customary estate is not the full proprietary 
estate such as a male heir takes, but it is a narrowed and limited 
estate enjoyed under many restrictions for a particular purpose ; 
the residue of the proprietary estate does not of course cease to 
exist, but must vest somewhere, and therefore does vest in the 
next reversioner, however remote he be, and it is this which 
enables him to contest an alienation in excess of her power or 
any act of waste by the widow in her lifetime. 

We hold therefore, that if the plaintiffs were the rever¬ 
sioners and be now the heirs to the estate of Fauju, they aro mi 
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barred from recovering that estate by reason of their remoteness, 
and reversing the lower Court’s decision, we return the 
appeal to the Divisional Court to decide on the merits. The 
respondents’ pleaders contend that the fact of the plaintiffs 
being the next heirs in the male line was not admitted at all. 
As we understand the Divisional Judges’ order, the parties 
before them only contested as to whether Dassondhi Khan was 
a son of Nathu or else only distantly related, but still related, 
to the common ancestor : if, however, the defendants really 
contended that if Dassondhi Khan were not Natlm’s son he was 
not related at all, they must show that to the Judge : they will 
have the benefit of bringing the point before one of the two 
Judges who originally heard the argument. 

The plaintiffs will receive back their stamp in appeal ; the 
other costs will follow the result. 


No. 20. 

Before Tremlett and Smyth, JJ. 

BALMOKAND AND ANOTHER— (Defendants)— 

APPELLANTS. 

Versus 

RAMJI LAL— (Plaintiff)— RESPONDENT. 

Case No. 112 of 1886. 

Limitation Act (XV of 1877), section 19— Suit for redemption 
mortgage -Acknowledgment of mortgagor s right to redeem—Res judicata 
— Previous unexecuted decree for redemption of the same property Right 
to maintain second suit. — In a suit for redemption of a mortgage, it 
appeared that the plaintiff was the heir of a mortgagor who had previously 
obtained a decree for possession of the same property on payment of a 
specified sum, which decree the said mortgagor never executed, and as the 
period for execution had expired, the plaintiff as his representative brought 
the present suit for possession on payment of the amount previously 
fixed. It was found that the mortgage was more than 00 years old when 
the suit was instituted, but to savo limitation, plaintiff relied on an 
admission made by the mortgagees in answer to the previous suit as 
amounting to an acknowledgment of liability within the meaning of section 
19 of the Limitation Act, XV of 1877. The acknowledgment relied upon 
was to the following effect: “ About fifty years ago K. (the original mort- 
“ gagor) owed our grandfather T. Rs. 2,200, and the said K. had no 
11 property except a dwelling house and the land in dispute. So T. took 
“ the house in mortgage for Rs. 700, and the land for Rs. 1,500, and the 
"said K. agreed that whenever any representative of his should pay 
“ Rs. 2,200, ho would redeem." 

T1 eld, that the above extract from the defendants’ written answer 
Contained a distinct acknowledgment of the mortgage, and as it was made 
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before the period of 00 years prescribed for a suit for redemption had 
expired, the present suit was within time, as a new period of limitation 
began to run from the date of the acknowledgment. 

IJelJ further, following Civil Judgments No. 86, Punjab Record, 1877 
and No. 03, Punjab Record, 1879, that the present suit was not barred 
by section 13 of the Civil Procedure Codo. 


No. 22- 

Before Plowden and Tremlrtt, JJ. 
TORABAZ— (Plaintiff)— APPELLANT. 

Versus 

BAKSH AND OTHERS— (Defendants)— 

RESPONDENTS. 

Case No. 902 of 1885. 

Limitation Act {XV of 1877), section 4 — Suit for pre-emption—Plaint 
filed within one year of the date of the sate impeached—Return of plaint 
to be presented again when a clue to defendants could be found—Effect 
of such irregular return of plaint—Dismissal of suit on ground that 
plaintiff after obtaining an ex parte decree (afterwards set aside) had 
re-sold the land at first decreed to him—Legality of such ground of 
dismissal. Tn a suit for pre-emption in which limitation was pleaded, it 
appeared that the plaint was presented within one year from the date of 
the sale impeached, but was returned to plaintiff, after summonses had 
been issued and defendants could not bo found, with a direction to plaintiff 
to present it again when a clue to the defendants was found. It was 

again presented after more than a year had elapsed from the date of the 
sale. 

Held, that the suit was within time, the return of the plaint tempor¬ 
arily being an irregularity of the Court not warranted by law, which 
could not operate to the injury of the plaintiff, inasmuch as the law of 
limitation does not apply to that wliic. the Legislature did not con¬ 
template, viz., a second presentation of a plaint which had once been 
received and was irregularly committed to the custody of the plaintiff, 
not being either rejected or returned for amendment. 

It appeared further in the above case that, the suit having been 
first decided ex parte in favour of plaintiff, and the Court having reject¬ 
ed an application for setting aside the cx parte decree, plaintiff sold the 
land in question at an enhanced price to a third party, but the defendants 
having thereafter appealed successfully against the order refusing to set 
aside the ex parte decree, and a re-hearing of the case having commenced, 
they brought to the Court’s notice the fact that plaintiff had sold the 
laud at first decreed to him, and on this ground the suit was thereupon 
dismissed. 

Held, that such order of dismissal was not maintainable ; that the 
plaintiff having sold the land after it had become his own by the decree 
of Court, and after the decree had as regards the first Court become 
final, was at liberty to do then what he pleased, and to make a profi 



No. 24, PUNJAB RECORD, 1887. 


if he could, subject to the rights of pre-emption by others over th 
re-sale by him, and was not thereby disqualified from maintaining the 
suit previously instituted, when the enquiry into the claim had been 
re-opened, and the decree which made him owner of the land had been 
set aside. 


No 24- 

Before Tremlett and Smyth, JJ. 

MUHAMMAD SALAMAT-UHLA— (Plaintiff)— 

APPELLANT. 

Versus 

JALAL UD-DIN AND OTHERS— (Defendants) — 

RESPONDENTS. 

Case No. 2274 of 1884. 

Pre-emption — Refusal of oral offer —Waiver—Custom of Panipat — 
Vicinage. — Held in a suit for pre-emption, following the doctrine laid down in 
Civil Judgments No. 52, Punjab Record, 1880, and No. 112, Punjab Record 
1882, that an oral offer of the bargain and a refusal by the pre-emptor 
is not enough by itself to dispense with the duty of serving a written 
notice through the Court as required by section 13 of the Punjab Laws 
Act, so as to estop the plaintiff from claiming the pre-emption subsequently 
on the ground that he has waived his claim. 

Found that in Panipat in the Karnal district, a custom of pre-emption 
exists resting upon vicinage, and that the said custom gives a preference 
to a neighbour through whose gateway and over whose ground the house 
6old is approached, to one who is only a neighbour because the back of 
his house adjoins the one sold, but whose approach is from a different side. 

Further appeal from the order of Major It. 1*. Xisbet , Com¬ 
missioner and Superintendent , Delhi Division, dated the '20th 

May 1884. 

P. C, Chatterji for appellant. 

Ram Narain and Dal Chand for respondents. 

This was a suit for right of pre-emption to a house 
situated at Panipat, Tahsil and Zilla Karnal. 

The facts of the ca.se sufficiently appear from the .judg¬ 
ments. At the first hearing of this appeal, the Court remanded 
the case for further enquiry by the following judgment deli¬ 
vered by— 

Extract from the judgment of Tremlett, J.—This is 
a suit to establish a claim for pre-emption in the town of 

Panipat. 

It would appear that the seller first negotiated the sale 
of the house with the plaintiff, and agreed, according to him, 
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to sell for Rs. 462-8-0. Some how or other the negotiations 

fell through, and on July 27th, 1883, the vendor sent the 

plaintiff a written notice by pest (subsequently filed by the 

plaintiff in Court) calling on him to buy the house, if he 

wanted it, for Rs. 500 within four days. On September 

11th the house was sold to the second defendant, avowedly 
for Rs. 700. 

On August 28th, 1883, the present suit was filed. 

The first point to be decided is, whether the fact which 
may, we think, be accepted as proved, that the plaintiff* not 
only did not accept the offer of Rs. 500, but that he absolutely 
refused to pay down an even smaller sum, amounted to a waiver 
of his right of pre-emption, and justified the defendants in selling 
and buying for a higher sum on the understanding that the 
plaintiff had waived his right to pre-empt at this figure. Were 
the point res Integra we should think there would be much 
to be said in favour of such a contention, but we consider 
ourselves bound to decide, with reference to the doctrine laid 
down in Punjab Record No. 52 of 1880, and No. 112 of 1882 
that an oral offer of the bargain and a refusal by the pre-emptor 
is not enough by itself to dispense with the duty of serving 
a written notice through the Court as required by section 13, 
Punjab Laws Act. This being so, we must hold that the 

plaintiff* is not estopped from claiming the pre-emption subse¬ 
quently. 


No- 26- 

Before Burney and Tremlett, JJ 
I)YA SINGH— (Defendant) —APPELLANT. 

Versus 

RALIA RAM AND AN OTHER— (Plaintiffs)_ 

RESPON DENTS. 

Case No. 1004 of 1885. 

Jurisdiction—Valuation of suit—Punjab Courts Act (ATI// of 1884) 
Section 40 (a)— Question respecting property exceeding Rs. 500 in value — 
Plaintiff sued for the removal of a wall which he alleged that defendant had 
built on his land. Defendant pleaded ( inter alia) that plaintiff had acquiesced 
in his (defendants) erecting a three-storied building supported by the 
wall which plaintiff claimed to remove. This plea having been over-ruled 

plaintiff eventually obtained from the Divisional Court a decree directing the’ 
removal of the wall. It appeared that the value of the land in suit and 
the wall taken together was under Rs. 500, but it was contended for the 
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appellant in the Chief Court that a further appeal lay under section 10 («) 
of the Punjab Courts Act, 1884, inasmuch as it being impossible to remove 
the wall’without materially disturbing the three-storied building which was 
bounded by and partly supported by tlio wall, and further one of the ques- 
tions for decision in the case being whether plaintiil had acquiesced in the 
building of these rooms, the value of the rest of the house Which was not 
actually situate over the land claimed should be considered in calculating 
the value of the suit 

Held, over-ruling the above contention, that the decree sought to be 
appealed did not directly involve any claim to a question respecting property 
exceeding Its. 500 in value within the meaning of the section of the Punjab 
Cotirte Act above quoted. - 


No. 28 

Befoi'e Trcmlett and Smyth, JJ 
DUNI CHAND— (Defendant)— APPELLANT. 

Versus 

11AM CHAND AND 5 OTHERS— (Pltffs.) —RESPDTS. 

Case No. 1874 of 1884. 

Custom, Adoption— Bhindar Jats of Gujranicala—Adoption by childless 
Jot of distunt relalice.—ln a suit the parties to which were Bhindar Jats of 
the Gujranwala tahsil, it appeared that one J. a childless Jat and a very 
old man, shortly before his death executed and registered a deed of adop¬ 
tion of the defendant, a very distant relative, who lived in a neighbouring 
villk&6. 

Held, that the defendant had failed to prove that such an adoption was 
valid by custom. 

NO 34- 

Before Blotcden and Burney, JJ, 

HAHMAT KHAN AND ANOTHER— (Defdts.)— 

APPELLANTS. 

| 

Versus 

BUDHA— (Plaintiff) —RESPONDENT. 

Case No. 1352 of 1886. 

Jurisdicticm tf Small Cause Court—Suit for value of skins or certain 
animals—Defendants plcadiny custom authorising them to secure such skins 
far the chumars of the tillage - Plaintiff, a non-proprietor in a village, sued 
the defendants, ono of whom was lambardar and other a proprietor, to 
recovor Us. 10. the value of the skins of certain animals which had 
belonged to plaintiff, and had died in the village. Defendants pleaded that 
according to the custom of the village they were authorized to secure the 
skins for the mochis and chumars of the village. 

Held, that tho suit as brought was of the nature cognizable by a Small 
Cause Court, and one in which tho appeal from tho Munsiff’s order lay to 
tho Subordinate Judge and not to tho Divisional Court, though had tho suit 
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been one by the lambardars or the inochis to enforce the custom, the case 
would have been different. 


further appeal from the order of Lieutenant-Colonel 
Parker , Divisional Judge , Gujrat y dated the 8th 
1886. 


W. J. 
March 


1 he facts of this c;ise sufficiently appear from 
of the Chief Court delivered by— 


the judgment 


Burney, J. Plaintiff, a non-proprietor in a village, sued 
defendants, one of whom is a lambardar and the other a proprie¬ 
tor to recover Rs. 10, the value of the skins of certain animals 
which had belonged to plaintiff and had died in the village, 
lhe defendants pleaded that according to the custom of the 
village they were authorised to secure the skins for the mochis 
and chumars ot the village. The first Court having dismissed 
plaintiff’s claim, lie appealed to the Subordinate Judge who held 


that the claim related to a custom, so that the appeal lay to 

the Divisional Judge. The Divisional Judge heard the appeal 

and reversed the orders, on which the defendants appealed to 
this Court. 


It is clear that the appeal lay in the first instance to the 
Subordinate Judge, and that olticer’s opinion that, because 
the claim related to a custom, it was therefore not a Small 
Cause Court suit, was wrong. Had the lambardars or the 
nlochis sued to enforce the custom, the case would have been 
different, see Punjab Record , Civil Judgment No. 28 of 1882. 
But in this suit the plaintiff declared that he was the owner 
of the skins and he simply sued to recover their value. Thus 
the suit was a Small Cause Court suit, and the appeal should 
not have been heard by the Divisional Judge. 


It has however been ruled that a Divisional Judge has 
jurisdiction to hear appeals in such cases after he has trans¬ 
ferred them by special order from the Court of the District 
or Subordinate Judge. But no such transfer took place here, 
lhe Divisional Judge apparently agreed with the Subordinate 
Judge in holding that the case was not of the nature of a Small 
Cause Court suit, and he heard the appeal evidently under the 
impression that the Subordinate Judge could not hear it. 

In some cases where a Divisional Judge has heard the appeal 
in a Small Cause Court under Rs. 500 it has been ruled that 
if the jiarty against whom a decree has been passed appeals to 
the wrong Court, which then disposes of the case, afterwards 
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the same party applies to this Court for revision, on 
the ground that the lower Appellate Court had no jurisdic¬ 
tion, the Chief Court will not interfere because the appellant 
himself took the appeal to the lower Court. But the circum¬ 
stances of this case are quite different, as it was the plaintiff 
who appealed in the lower Court and it is the defendant who 
applies to us for revision. Notwithstanding that the defendant 
appears to have made no objection to the Divisional Judge’s 
disposing of the case, we think that the objection may be taken 
up here. 

We therefore set aside the order of the Divisional Judge, 
and wo send the case to the District Judge in order that he 
may dispose of the plaintiff’s appeal on the merits. No order 
for costs in this Court. 


No 37. 

Before Smyth and Powell, JJ. 

ATTRA— (Plaintiff)— APPELLANT. 

Versus 

MODA & ANOTHER— (Defendants) —RESPONDENTS. 

Case No. .388 of 1880. 

Common land — Non-proprietary resident of M. Bndli, Hoshiurpur— Right 
of succession by remote collateral of last occupant of house on village site — 
Custom- - Onus probandi. —Plaintiff, a non-proprietor of the village of Badli 
in the Hoshiarpur tahsil, claimed to succeed to the house of a deceased non- 
proprietor to whom he was only remotely related. The proprietors resisted 
the claim on the ground that the right of succession by non-proprietors to 
tho sites in the village was limited to direct descendants (son, grandson, 
Ac.,) and collaterals as near as nephews only. 

Held that, under the circumtances of tho case, it lay upon the plaintiff to 
show that collaterals more distantly related than a nephew were by custom 
entitled to succeed, and that he had failed to discharge the onus t cast upon 
him in the present case. 


No 39. 

Before Plowden and Smyth, JJ. 

JIWAN & ANOTHER— (Plaintiffs) —APPELLANTS. 

Versus 

WAZTR OTHERS— (Defendants) —RESPONDENTS. 

Case No. 8G3 of 1885. 

Custom, Alienation—Aicans of Kharian tahsil—Gift to daughter 
Khana-damad. — Found that among Awans of the Kharian tahsil of the 
(lujrat district, gifts to daughters whoso husbands are resident with tho 
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donor arc valid by custom, though gifts to daughters whose husbands are 
not so resident are inve’id. 

No. 42. 

Before Plowden, J. 

GAM AN —(Plaintiff) —APPELLANT. 

V-. :VSU8 

BAKSHA AND OTHERS— (Defdts.)— RESPONDENTS. 

Case No. 2025 of 1886. 

Application to place legal representative of deceased defendant-respondent 
on the record—Sufficient cause for not applying within prescribed period.—Civil 
Procedure Code (Act XIV oj 1882), section 308.— Held, that ignorance 
by an appellant of the fact of a respondent’s death may be a suflicient excuse 
for not applying within CO days, within the meaning of the last clause of 
section 3G8 of the Civil Procedure Co le. 


No. 46- 
Full Bench- 

Before Plowden Tremlett and Smyth, JJ. 

MUSS AMM AT ROSH AN— (Defendant)— APPELLANT. 

Versus 

MUHAMMAD RABNAWAZ KHAN— (Plaintiff)— 

RESPONDENT. 

Case No. 750 of 1885. 

Contract Act (IX of 1872), sections 23, 24— Suit for money paid in 

consideration of illegal contra zt — Execu'ory an l executed contract — 
Money advanced to married icoman to procure divorce from her husband — 
and to pay her debts—Agreement of which consideration is unlawful inpart — 
Void agreement. — Where money has been paid in consideration of an 
executory contract or purpose which is illegal, the party who has paid it may 
repudiate the agreement at any l : me before it is executed and reclaim the 
money as if upon failure of consideration. But after execution of the 
illegal contract to perform, the money paid under it, whether on the con¬ 
sideration or in performance of the promise, cannot be recovered back, for 
the parties are equally delinquent, and the rule applies that in pari delicto 
melior est conditio possideiilis. 

In a suit, the parties to which were Muhammadans, in which plaintiff 
claimed to recover Rs. 759 which he advanced to defendant on the pro¬ 
mise that she would marry him when divorced from her husband, it ap¬ 
peared that Rs. 300 of the sum claimed were paid to the husband for the 
divorce and the balance to the defendant to pay her debts. 

Held that as the divorce had taken place in pursuance of the above 
agreement, the contract bad been executed in part and was no longer 
executory, and therefo:o upon the principle above stated the plaintiff 
could not recover the money advanced by him to promote the divorce. 

Held further, by the Fal* Bench, that the plaintiff could not recover 
the money advanced to the defendant to enable her to pay her debts, and 
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an agreement to advance money to a woman in consideration that she 
will procure a divorce and marry the plaintiff, even where the parties are 
Muhammadans whoso personal law allows a wife to purchase adivoice, is 
a void agreement under section 23 of the Contract Act, as being for an 
unlawful object or consideration, and therefore the consideration or object 
of the agreement sued upon being unlawful in part, tho whole agreement 
was void under section 24 of tho Contract Act. 

C. J. No. 81, Punjab Record , 1875, distinguish 1. 

NO- 47 

Before Ploivden, J. 

KANSHT RAM— ( Defendant) —APPEDDA NT 

Versus 

HARNAM DAS— (Plaintiff) —RESPONDENT. 

Case No. 1388 of 1886. 

Civil Procedure Code (Act XIV of 1882), section 244 (c)—Question for 
Court executing decree— Parties— Representative. —One IT., sued and obtain¬ 
ed a money decree against tho sons and widow of one S., deceased to be 
executed against tho property of the said S. In execution of this decree, 
the decree-holder attached certain houses as tho property of S., whereupon 
one of the judgment-debtors objected to the attachment of one house, 
claiming it as his solo property, acquired from his maternal grandfather. 
Tho objection having been allowed, tho present suit was brought by H., to 
set side the order and declare tho house liable to attachment. 

Held, that the case fell within the decision of tho Privy Council in 
Chowdhry Waited Ali v. Mussammat jumaec (11 B. L. R. 149), and was 
not maintainable, inasmuch as tho proper mode of seoking relief from tho 
order impugned was by way of appeal. 

The question which arose in execution of the plaintiff’s decree was “a 
“ question arising between the parties to tho suit in which the decre e 
“ was passed, and relating to tho execution of the decree,” within the 
meaning of S. 214, Cl. (• ) of the Civil Procedure Code, and did not cease 
to be such a question either because tho objector was a party before 
decree as tho legal representative of a deceased debtor, or because tho 
objector claimed release of tho property as belonging to him in tho 
personal and not in his representative capacity. 

No. 48- 

Before Barney and Powell, JJ. 

RADA MAD AND OTHERS,— (Plaintiffs),— 

APPEDDANTS. 

Versus 

BTR SINGH AND OTHERS,— (Defendants), —RESPDTS. 

Cose No. 2030 of 1886. 

Declaratory Decree—Specific Relief Act (I of 1877), section 42— Suit by 
•non-proprietors for declaration of their right to hold their houses free from 
certain fees aud dues — Right to maintain suit. —A suit for a declaration that 
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certain non-proprietary residents of a village were entitled to hold their house 

in the village abadi free of any demands on the part of the proprietors for 

certain fees and dues, held to be maintainable under the terms of section 42 
of the Specific Relief Act. 

Civil Judgment No 115, run jab Record, 188.3, referred to. 

Fur,her appeal from ,h * order „f Maim- C. F. Massy, Divisional 

Judge, Jidlundur Division, dated 11 th May 1886. 

b ■ 1*. Roy for appellants. 

The facts of this case sufficiently appear from the judgment 
of the Chief Court delivered by_ 

Rowell, J — The suit is one for a declaration that certain 
non-proprietors, residents of Mauza Shankar (Tahsil Nakodar), 
are entitled to hold their houses in the village abadi, free of any 
demands on the part of the proprietors for certain fees and dues 
The only question really that we had to consider was whether 
the case No. 115, Punjab Record of 1883, was an authority 
which binds us in the present case, and whether it supports the 
view taken of the case by the Divisional Judge. 

We think that the case of 1883 was different in two ways 
In the first place the Judges differed, and the third Judge who 
was called in, gave his decision on grounds which were distinct 

from those advanced by either of the other Judges. This third 

judgment really constitutes the judgment of the Court and it 

does not touch the present question. In the next place the 

present suit is rather the converse of the case of 1883, and the 

swme reasoning would not apply to it, even if the views of Mr. 

Justice Rattigan in the case quoted were held to be binding as 
an authority. 

In the case under discussion (No. 115 of 1883) some of the 
, mars of a village had sued certain other Chumars for a de¬ 
claration that they were entitled to a certain large share of the 
sa e proceeds of hides of animals dying in the village. They 
alleged that in the last distribution of such proceeds the defen¬ 
dants had Obtained a share which was too large, and they asked 
a declaration of their right, so that in future the division would 

proceed on the principle that the plaintiffs' share was grds of the 
whole. 

In the present case we have-not the proprietors suing for 
a declaration that they are entitled to levy from all non-pro 
prietors certain dues called “thana patti » and a certain quantity 
(. 1 . kind ?) of manure (Vuu/inra), but the form of case is the 
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converse, namely, the non-proprietors ask a declaration that they 
are entitled to hold their houses, &c., free of, or without payment 
of any “ than a patti ” or “khadknra” dues. 

We think that though the Settlement record itself cannot 
ho corrected by suit, because it has not yet been sanctioned 
by the Local Government, the terms of section 42 of the Spe¬ 
cific Relief Act clearly allow a suit for a declaration of 
right ; the only condition being ( a ) the right claimed should 
be a 4< right as to any property ; ” (b) that the defendants 
should be either actually denying such title, or 4 interested to 
deny ” it. 

Now as to (6) the defendants here have clearly denied the 
plaintiffs* right of free holding, and manifested their denial by 
getting the Settlement Officer to make his record accordingly. A 
cause of action under Section 42 clearly existed. 

As to (a), whatever question might be raised as to a right 
to thana patti and to manur constituting a “ property” (in 
esse and not merely in posse ) when claimed directly, the same 
question can hardly be raised in the present claim, which is 
that the plaintiffs are not bound to pay the thana patti , 4rc., 
or in other words that they are entitled to hold their houses 
free of charge. The right to hold a house free of charge is 
certainly a continuously existing and very real though incor¬ 
poreal ‘property,’ the title to enjoy which has been denied by 
the defendant. 

We therefore accept the appeal and setting aside the order 
of the Divisional Judge, we remand the case to his Court for 
decision on the merits, as to whether plaintiffs are bound to pay 
the dues or are entitled to hold their houses free. 

The costs of this Court (pleader’s fee fixed at Rs. 1G) will be 
costs in the case, and be disposed of by the Divisional Judge in 
hi* final order. 


No- 49- 

Before Burney and Smyth , JJ. 

AMIR CHAND— (Plaintiff) —AP P ELL AN T. 

Versus 

KARM AND OTHERS— (Defendants)— RESPONDENTS. 

Case No. 1526 of 1886. 

Civil Procedure Code (Act XIV of 1882), section 210-Dceree payable by 
instalments.~ - Held, that section 210 oftheCodeof Cml Procedure under 
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which a Court has, on sufficient reason being shown, authority to order that 
the amount, when the decree is for the payment of money, shall be paid by 
instalments, is not applicable to a decree in a suit for the recovery of a debt 
by sale of immoveable property which has been hypothecated as security for 
the payment of the debt. 

No. 50- 

Roforr. Bu/mey and Powell , JJ. 

KADHA KISH AN— (Dependant) —PETITIONER. 

Versus 

SARDAR ISHAR SINGH AND 2 OTHERS— (Plaintiffs) — 

RESPONDENTS. 

Case No. 364 of 1886. 

Jurisdiction of Small Cause Ciurt—Suit for refund of purchase-money 
of sale set aside—Money had and received. —Plaintiff having bought the 
occupancy rights of defendant, and the sale having been subsequently set 
aside on the intervention of the owner, sued to recover the purchase-money 
from the defendant. 

Held, that the suit being one to recover “ money had and roceived ” 
by the defendant, was of the nature cognizable by a Small Cause Court. 

No- 51- 

Before Plowden and Powell , JJ. 

DINA AND 2 OTHERS—(Dkfkvd.vvi’.s)—PE TT TTONERS. 

Versus 

FAIZ BAKHSH AND OTHERS— (Pltffs.)— 

RESPONDENTS. 

Case No. 1049 of 1886. 

Jurisdiction of Small Cause Court—Suit for share of ferry income — 
Money recexned by defendants to plaintiff's use. —Plaintiffs alleged that 
they had aright to ply boats in a certain ferry and had so plied them, and 
that the defendants had received all the earnings, and retained the share of 
the plaintiffs, viz , two-thirds, for which the plaintiffs sued. 

Held, that the suit was one cognizable by a Small Cause Court, being 
for money received by defendants to plaintiffs’ use. 

Petition tender section 622 of Act XIV of 1882, for revision 
of the order of R. I. Harris , Esq., District Judge , Lahore , 
dated 26th May 1886, reversing the order of the Munsiff of 
Lahore , dated 9 th January 1886. 

The facts, of this case sufficiently appear from the judgment 
of tho Chief Court delivered by— 

Plowden, J. — We think this suit was one cognizable by 
a Small Cause Court as regards its nature, and therefore the 
appeal lay to the District Court. The plaintiffs alleged that 
they had a right to ply boats in the Sagian ferry, and had so 
plied them, and that the defendants had received all the 
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earnings, and retained the share of the plaintiffs, namely two- 
thirds : for which the plaintiffs sued. The suit was not for 
an account, but for money received by defendants to plaintiffs 

use. 

The objection on the ground of one defendant residing within 
the jurisdiction of the Small Cause Court, Lahore, comes too late 

in this Court. 

The application is rejected. 


No- 55- 

Before Plowden and Smyth , JJ. 

TOLA RAM— (Judgment-debtor) —PETITIONER. 

Versus 

DEVI DITTA— (Decree-holder) —RESPONDENT. 

Case No. 510 of 1886. 

Appeal—Order passed in execution of decree in Small Cause—Decree 
giving effect to compromise dealing with immovable property—Course of 
appeal.- On an application for revision of an order passed in execution 
proceedings, it appeared that the original decree in the suit was intended 
by the Court to give effect to a compromise made between the parties 
which had been fully recorded under section 375, Civil Procedure 
Code, and which included a mortgage by way of “ lekha mukhi from 
defendant to plaintiff of certain lands for the payment of the sum acknow¬ 
ledged to be duo, but that the sivt in which such decree was made was 
one of a nature cognizable by a Small Cause Court, and under Rs. 500 


in value. 

Held, that as any appeal from the decree in the original suit lay to 
the District Court under Clause 1 of sect-on 40 of the Punjab Courts > AVc 
and not to the Divisional Court, the nature and value of the smt rath 
than of the decree determining the Court of appeal, it followed that 
the appeal from an appealable order made in oxecut.on of the decree lay 

to the same Court. 

Petition under section 622 of Act XIV oj 1882 for revision 
of Out order of Rai Mulraj, Subordinate Judge, Jhang, 
dated 19lh March 1886, reversing the order of the Extra 
Assistant Commissioner, Jhang, dated 4 th January 1886. 


Copo for petitioner. 

Golaknath for respondent. 

This was an application by the decree-holder for execu¬ 
tion of a- decree for Rs. 423-2-3 by attachment of certain 

moveable property. 

The material facts of the case appear from the judgment 
of the Chief Court delivered by— 
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Plow den, J.—The original decree in the suit of which 
execution has now been sought by the decree-holder was in¬ 
tended by the Court to give effect to the compromise made 
between the parties, which had been fully recorded under sec¬ 
tion 375, Civil Procedure Code, in the proceedings of the Court. 
It is clear also that the compromise included a mortgage 
by way of “ likha mukhi ” from defendant to plaintiff of 
certain lands for the payment to the sum acknowledged to be 
due. 

Still the fact remains that the suit in which that decree 
was made in pursuance of the compromise, was a suit of a 
nature cognizable by a Small Cause Court and under Rs. 500 
in value. We think it follows that any appeal from the decree 
in the original suit lay to the District Court under Clause 1 of 
section 40, Punjab Courts Act, and not to the Divisional Court, 
the nature and value of the suit rather than of the decree deter¬ 
mining the Court of appeal. It follows that the appeal from 
an appealable order made in execution of the decree lies to the 
same Court, and that therefore the Sub-Judge, with the appel¬ 
late powers of a District Judge, had jurisdiction to hear the 
appeal. 

This being so, this application must fail, and we cannot 
enter upon the merits of the order in either of the lower 
Cou rts. 

Application rejected with costs. 


No. 60. 

Before Plovcden , J. 

THE MURKEE BREWERY Co., Ln.,— (Defdts.)— 

APPELLANTS. 

Versus 

HAZURA MAL <fc ANOTHER— (Pltffs.)— RESPDTS. 

Case No. 491 of 1887. 

Limitation Act (XT of 1887), section 11 —Acknowledgment of liability — 
Set-off .—In a suit for the money alleged to be due under a contract for 
work done by the plaintiff for the defendants, to which article 56, Schedule 
II of the Limitation Act was held to apph% and which was prima facie 
barred by time under that article, the plaintiff relied upon a letter written 
after he had sent in his account for work done, and signed by the defendant, 
as an acknowledgment of liability sufficient to give a new period of 
limitation under section 19 of the Limitation Act. The letter relied upon 
was to the following effect: “ I find the account against you amounting 
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“ to Rs. 1,743, and the credits you are entitled to are Rs. 503, leaving a 
“ balance due to the Company (defendants) of Rs. 1,239. I enclose 
“ details of each side of the account and must request a very early 
“ settlement of the same.” 

Held , that the abovo letter was not an acknowledgment of any amount 
due for work done by the plaintiff accompanied by or coupled with, a 
refusal to pay or a set-off: but was rather a demand for a sum of money 
accompanied by admission of a set-off reducing the amount demanded, that 
is, not such a document as section 19 allows to save the expiry of the 
limitation period. 

No. 61- 

Before Plowden, J. 

RAMAN and ANOTHER —(Judgment-Debtors)— 

APPELLANTS. 

Versus 

DASOUNDIII —(Decree-holder) —RESPONDENT. 

Case No. 12 of 1887. 

Execution of decree—Decree silent as to instalments fixed by judg¬ 
ment—Power of executing Court to go behind decree—Stay of proceedings 
to allow amendment of decree—Civil Procedure Code , (Act XIV of 1882), 
sections 206, 239— Court ordering execution to issue before any instalment 
had fallen due—Execution-sale—Judgment-debtor alleging fraud and injury— 
Premature confirmation of sale .— In a suit to obtain a sum of money 
alleged to be due from the defendant to the plaintiff, the Court gave 
judgment for the plaintiff for Rs. 259-8-0, and directed that the amount 
should be paid in certain specified instalments, but the decree was for 
the payment of the money only and was silent as to instalments. In ex¬ 
ecution of this decree, the decree-holder on an application filed befoie 
any instalment was due obtained an exrparte order for the sale of a houso 
belonging to the judgment-debtor, and eventually the house was sold for 
Rs. 250, and the salo confirmed by the Court within the period of 30 
days allowed for objections by article 166, Schedule II of the Limitation 
Act. Thereupon the judgment-debtor gave a petition stating that a decree 
had been given against him payable by instalments, and that before any 
instalment was due the decree-holder had caused execution to issue and 
sold his house, worth Rs. 1,000, for Rs. 250, to his own gomashta, and 
had committed a fraud upon the Court in executing the decree. Ho 
therefore prayed to have the salo set aside, the decree-holder applying 
on tho same day for the purchase-money. Eventually the Court accepting 
the decree as an instalment decree, and admitting that tho application 
for execution was premature, held that tho judgment-debtor was not injuied 
by this, as he had not, as a fact, paid tho first instalment in time. 
Tho Court therefore rejected the judgment-debtor's application to set aside 
the sale, and ordered the purchase money to be paid out to the decree- 
holder. 

On an appeal by tho judgment-debtor from the last mentioned order, 
held , that the executing Court had no authority to go behind the decree, 
which Jwas silent as to instalments, and treat it as an instalment decree 
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merely because the judgment intended that the decree should be an 

instalment decree: but that the proper order was for the Court to stay 

proceedings in the execution under section 239, Civil Procedure Code, 

in order to enable the judgment-debtor to apply to the Court to have the 

decree brought into conformity with the judgment under section 206, Civil 
Procedure Code. 

Held also, that the Court having decided to treat the decree as an 

instalment decree and having found as a fact that there was no instalment 

due when the application for execution was made, should have taken no 

further step towards carrying on the proceedings without giving the 

judgment-debtor an opportunity of having these proceedings set aside by 

superior authority, or by itself setting aside an order which it had made 

ex parte, and would not have made if it had been aware at the time 

that the decree was intended to be an instalment decree, and that the 
time for payment had not arrived. 

Held further, that the Court had erred in not adjudicating upon the 
question of the fraud alleged, and coming to a finding upon the question 
o injury, and also in treating the judgment-debtor’s application as one 
to set aside a sale which had been already duly confirmed, whereas in 
point of fact the confirmation was premature and unauthorized by law. 


No 68 

Before Plcnvclcn and ltoe , JJ 
DEVI DIAL,— (Dependant) —APPELLANT. 

Versus 

HIP A SINGH— (Plaintiff) —RESPONDENT. 

Case No. 343 of 1887. 

Custom, Inheritance—Zargars of Amritsar—Succession of daughter— 
Onus probandi—Daughter's life interest—Poxcer of alienation-Necessity.— 
In a suit the parties to which were Zargars of the Amritsar district, it 
appeared that the plaintiff .was suing for a house left by one R., who 
died in 18/6, which had been taken posseesion of by the defendant, the 
second cousin and nearest male collateral of R., as heir at law, the said 
defendant having obtained actual possession by paying off a mortgage 
by R., while the plaintiff relied on a deed of sale in his favour of I860 
by Mussammat M., daughter of the deceased R. 

Held, that the defendant (upon whom under the circumstances the 
onus had been rightly laid) had failed to prove any custom under which 

a male collateral as distantly related as he was excluded a daughter 
from succeeding to her father. 

But held further, that as Mussammat M. was not shown to have 
succeeded otherwise than as a daughter under the ordinary rules of 
inheritance, the presumption was that her interest in the property was 
like that of a widow, a life interest only, and that therefore plaintiff 
could only maintain the validity of the sale to him by proving that it 
was for necessity. 
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It being found that part only of the consideration stated in the 
deed could be accepted as advanced for necessary expenditure, the Court 
granted plaintiff a decree for possession as mortgagee with a lien on the 
property to the extent of the sum so advanced, declaring that when 
defendant or the next heirs of R. paid oil such lien, they might recover 
possession. 


No- 69 

Before Plovden and Povcll , JJ. 

• DULA SINGH & 4 OTHERS — (Pltffs.)— 

APPELLANTS. 

Versus 

WAZIR SINGH & ANOTHER— (Defdts.) —RESPDTS. 

Case No. 686 of 1886. 

Custom, Alienation — Mortgage, by childless proprietor--Distant collaterals 
— Burden of Proof—Court granting decree jur redemption in suit for posses¬ 
sion free from any lien.— In a suit by plaintiffs claiming possession of 
certain land once owned by their distant relative, B. 8. deceased, and now 
in possession of defendnats under a title derived from B S., as mortgagor, 
in which the plaintiffs did not seek to redeem the mortgage, but alleged 
that the interest thereby created terminated on the death of B. 8., the plea 
was that plaintiffs were too remotely related to B. 8 , to question his acts. 

Held that the burden of proving that B. 8., a childless landowner, 
could not make an alienation (otherwise than for necessity), to enure 
beyond his own life, in the presence of collateral male relation in the 
10th degree, lay upon the plaintiffs, who had rightly been held to have 
failed in discharging such onus. 

It appeared in the above case that the lower Court instead of dis¬ 
missing the plaintiffs’ suit on the above iinding, granted them a decree for 
possession on payment of the mortgage-money within six months. 

Held, that the plaintiffs were entitled to object to a decree granting 
without their consent a relief they did not seek, and were therefoio 
entitled to have the decree altered to one dismissing their suit, leaving 
them, if so advised, to sue for redemption hereafter, and the defendants 
to raise any objection they might then be advised to take. 


No-' 71. 

Before Burney and Roe, JJ. 

GOPAL SINGH & ANOTHER —(Pltffs.) —APPELLTS. 

I! • 1 • Versus 

NAINU & ANOTUERi — (Defendants) —RESPONDENTS. 

Case No. 285 of 1886. 

Custom Inheritance—Hindu Juts of lahsil Iiupur , district Amballa- 
Whole and half blood.—in a suit the parties to which were Hindu Jats of 
the Rupar tahsil of the Umballa district, found that by custom brothers of 
the whole blood and biotliers of the half blood were entitled to inherit 
equally on the estate of a deceased brother. 
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No- 75- 

Before Plowden and Burney , JJ. 

NIH BH A RAM—(1) efendant) —APPELL ANT. 

Versus * ; 

PUNNU AND ANOTHER— (Plaintiffs) —RESPDTS. 

Case No. 797 of 1886. 

Custom > Alienation-Kalals of tahsil Kaithal , zilla Karnal- Gift (in 

form of sale) to daughter s son in presence of grand-nephews.—In a suit the 

parties to which were Kalals of the Kaithal tahsil of the Karnal district, 

it appeared that the transaction impeached by which one S. had 

transferred ancestral land to his daughter’s son, in presence of the plaintiffs, 

who were grandsons of S.’s brother, though in form a sale was in fact a gift. 

It further appeared that the W ijib-ul-arz prohibited a gift to a daughter’s 

son: that on one previous occasion when such a gift was made in the 

village it was set aside, and that there was no evidence of such a gift being 
upheld. 

Held that the lower Courts had rightly decided in favor of the plaintiffs, 
and against the gift. 


No. 84- 

Before Powell and Roe, JJ. 

UTTAM SINGH— (Plaintiff) —APPELLANT. 

Versus 

YYAZIR SINGH &, OTHERS— (Defendants) —RESPDTS. 

Case No. 866 of 1886. 

Custom, Adoption—Hir Jats of Garhshankar tahsil, Floshiarpur district 
— Right of adopted son to succeed collaterally. —]In a suit the parties to which 
were Hir Jats of the Garhshankar tahsil in .the Hoshiarpur district, held 
that the plaintiff who represented the adopted son of one S. deceased, and 
on whom the burden of proof lay, had failed to prove that the adoption was 
of such a kind that it carried with it the right to succeed collaterally as well 
as to the direct estate of the adoptive father. 


n O. oo. 

Before PUnvden and Roe, JJ. 

HASAN KHAN & OTHERS— (Pltffs.) —APPELLANTS. 

Versus 

HUSAIN BAKHSH— (Defdt.) —RESPONDENT. 

Case No. 2117 of 1884. 

Custom Inheritance Pathans of Panipat, Karnal -Widows interest 

n deceased Imsband s praperty-Onus probandi.-The question for decision 

was ."tether m the family of the parties, who wore Pathans of Panipat in 

the Karnal district, residing in the town, but owning land outside, a widow s 

interest in her husband s property was that of a full proprietor, or a life 
interest only. 
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Held, that the plaintiff* (upon whom under the circumstances of the 
particular case the burden of proof lay') had failed to establish a custom 
under which whatever the widow succeeded to. was held by her, not as full 
proprietor, but on a life tenure only. 


No. 87. 

Befm'e Plowden and Roe, JJ. 

RAM CHAND—(Judgment-debtor)— APPEEEANT. 

Versus 

GHOTjU SHAH —(Decree-tiolder) —RESPDT. 

Case No. 1689 of 1880. 

Hindu law—Execution of decree—Sale of ancestral property tn satisfac¬ 
tion of fathers debt—Liability of sons' shares.—Yield citing the decision 
of the Privy Council in Nanomi Babuasin versus Modhun Mohun (I. L. R. 
13 Calc., 21). that under Hindu law a son cannot object to the sale of 
ancestral property in satisfaction of a judgment-debt of his father, in the 
absence of proof that the debt was contracted for an immoral purpose. 


No- 92. 

Before Plowden and Roe, JJ. 

SIRDAR BALWANT SINGH— (Defdt.)- APPEEEANT. 

Versus 

MEHR SINGH OTHERS— (Pltffs.)— RESPDTS. 

Case No. 035 of 1885. 

Tenancy Act (XXVHI or 1868-,, section M—Alienation by occupancy 
tenant in favour of one proprietor trithmU consent of other proprietor,- 
E fleet of such transaction .—Certain tenants with a right of occupancy 
(not under section 5 of tho Tenancy Actt in a plot of land, jointly owned 
by several proprietors, sold the right of occupancy to one proprietor, without 
the consent of the other proprietors. Tho latter thereupon sued he 
purchasing proprietor for joint possession of the land and for a share in the 
profits since tho date when he took possession, and obtained a decree 10 

tho lower Courts. 

Held (upholding the decree of the lower Courts! that the transaction 
between the tenants and the defendant fell within the last clause of sect,on 
34 of tho Tenancy Act, and did not operate to transfer the tenants right of 
occupancy to the defendant, anymore than it would to a stranger. 

Per Plowden, J.-Though the term alienation as used in section 34 and 
section 35 of the Tenancy Act probably does not include a transaction 
between landlord and tenant, but only transactions between the tenant and 
person other than the landlord, still a transaction between a tenan and one 

of several persons who jointly are the landlord canno accurately be de- 

scribed as a transaction between the tenant and the landlord, and the mere 
circumstance that the person to whom tho tenant alienate, happens to be 
lone of the persons who jointly are the landlord cannot alter the legal charac¬ 
ter of the transaction which but for such a circumstance would be void, 
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Plowden, J. —In this case the tenants with a right of 
occupancy (not under section 5 of the Tenancy Act) in a plot of 
land, which is jointly owned by several proprietors have sold 
the right of occupancy to one proprietor, without the consent 
of the other proprietors. 

The latter have sued the purchasing proprietor for joint 

possession of the land, and for a share in the profits since the 

date when he took' possession, and the lower Courts have 
decreed the claim. 

If the sale by the tenants to the defendant proprietor is 
an alienation within the meaning of section 34 of the Punjab 
Tenancy Act, it is void under the second clause of that section, 
ns it is clearly not made with the previous consent of the landlord, 
that is, all the joint owners of the land. 

The general tenor of sections 34 and 35 makes me incline 
to the view that alienation as used in these sections does not 
include a transaction between landlord and tenant, but only 
transactions between the tenant and a person other than the 
landlord. Transactions between the landlord and tenant if this 
view he correct would be left to be regulated solely by the 
general law as to contract, that is, by mutual consent of the 
parties ; and the general law as to dispositions of property 
would govern the effect of the completed contract. 

But a transaction between a tenant and one of several 
persons who jointly are the landlord, cannot accurately be de¬ 
scribed as a transaction between the tenant and the landlord 
and the mere circumstance that the person to whom the tenant 
alienates happens to be one of the persons who jointly are the 
landlord cannot alter the legal character of the transaction, and 

make operative a transaction which but for such a circumstance 
would be void. 


The transaction between the tenants and the defendant 
accordingly falls in my opinion within the last clause of section 
34 and does not operate to transfer the tenant’s right of occu¬ 
pancy to the defendant, any more than it would to a stranger. 

Upon this view the decree of the lower Courts is correct, 
and the appeal should be dismissed with costs. 

J udgment of Roo, J—Omitted. 
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No. 99. 

Before Plowden and Burney, JJ. 

THE INFANT SON OF SRI RAM BY IIIS NEXT 
FRIEND MUSSAMMAT J AT DEVI & TWO OTHERS— 

(j udgment-Debtors) —APR ELLANTS. 

Versus 

KANWAR HART SINGH— (Decree-Holder)— RESPDT 


Case No. 772 of 1887. 

Civil Procedure Code (Act XIV of 1882), section 241 -Tarty to suit— 
Surety .— Held, that a person who becomes surety for the performance of an 
original decree, after the decree has been made, is not a party to the suit 
within the meaning of section 211, Civil Procedure ( ode. 


No- 100. 

Before Plowden and Roe, JJ. 

„ NANAK CHAND —(Plaintiff)— APPELLANT. 

Versu s 

MT. OH ANDO k OTHERS —(Defendants)— RESPDTS. 


Case No. 665 of 1885. 

Tenancy Act (XXVI IT oj 1868'., sections 5, 31 —Unauthorized alienation 
by tenant—Acquiescence of landlord. — Plaint ills, proprietois, sued to 
recover from defendants certain land held by the latter under mortgages 
from certain tenants with a right of occupancy under section 5 of the 
Tenancy Act, alleging that the mortgage was invalid as made without 
their previous consent. The lower Courts found that, although tluie "as 
no express evidence of any previous consent to the mortgage by plaintiffs 
or of any offer of the land to them, yet the possession of the defendants 
and their father as mortgagee had extended over so long a period as to 
warrant the inference that even if there was no previous consent, plaintiffs 
Had had full knowledge of. and had acquiesced in the mortgage to an 
extent which removed the original flaw in it and rendered it now valid. 

Held (upholding the orders of the lower Courts) that the conduct of 
the plaintiffs cured any original defect in the mortgage and that the 
plaintiffs’ suit must bo dismissed. 

Further appeal from the order of Captain C. F. Massy , Dxvxstonal 

Judge , Jullundnr , dated the 8th May 1885. 

Bates, for appellant. 

J. C. Basil, for respondents. 

The facts of this case sufficiently appear from the judgment 

% 

of the Chief Court delivered by— 

Roe, J.— The plaintiffs, proprietors, are suing to recover 
from defendants land held by the latter under mortgages of 
1873, 1876 and 1882 from Buta and Ditta, tenants with a ng i 
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of occupancy under section 5 of the Tenancy Act. Plaintiffs 

allege that the mortgage is invalid as made without their 
previous consent. 

The lower Courts agree in finding that, although there is 
not express evidence of any previous consent to the mortgage 
by plaintiffs, or of any offer of the land to them, yet the posses¬ 
sion of defendants and their father as mortgagee has extended 

over so long a period as to warrant the inference that even if 
there was no previous consent, plaintiffs have had full knowledge 
of, and have acquiesced in the mortgage to an extent which 
removes the original flaw in it and renders it now valid. 

As regards the fact of possession the finding is undoubtedly 
right. The plaintiffs’ assertion that the tenants themselves 

retained possession of the land down to Kharif Sambat 1937 

(1880) is quite disproved hy the inquiry which took place on 
the remand by the Divisional Court. This shows that defen¬ 
dants and their father have been in complete and open posses¬ 
sion as mortgagees since 1873 and that they were probably in 

imperfect possession (i.e. other tenants cultivating the land and 
the occupancy tenants paying occasional visits to the village) on 
an oral mortgage since 1924 or 1925 Sambat (1887-68). 

As one of the plaintiffs is lambardar, they must have been 
perfectly aware of these facts, and as they took no steps what- 
er ci to object, it is only a reasonable inference that they 
acquiesced in and assented to the arrangement. 

We agree with the Divisional Court in holding that this 
conduct on the part of the plaintiffs cured any original defect- 
in the mortgage, and we dismiss the appeal with costs. 

No- 103- 

Before Burney and PoweU, JJ. 

SHAIAWAD * OTHERS— (Defdts.) —PETITIONERS. 

Versus 

GHOLAM KADIR KHAN— (Pltff.) — RESPONDENT. 

Case No. 168 of 1887. 

, VV r', L ? Sd ‘ Ctic ‘ n ° f Rerenne Small Cause Courts-Punjab Courts Act 
( , °/ 1881), section 45 (f) Suit by owner of canal for a share of the 
produce of laud watered therefrom-Cuslomary duel.-Plaintiff, a superior 
proprietor of the land cultivated by defendant as tenant of an inferior 

^ * ***. also of a canal from which distributaries were 

drawn which irrigated the land which defendant cultivated, claimed a 

certain share of the produce of the land so cultivate!, which he alleged b« 
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was entitled to by way of repayment for the cost of clearing out^and 
repairing the canal year by year, quite distinct from any “ abmna o, 

water-rate. 

Held that the suit was not a revenue suit as described in section 4o 
U) of the Punjab Courts Act, the payment claimed not being rent paya e 
by an occupant of land on account of the use or occupation thereof nor a 
payment on account of pasturage rights, forest rights, fisheries or the Me, 
within the meaning of the latter part of the same clause, nor could the 
scope of the said clause be widened so as to include the above suit b 5 
reading it with section 47 (6) which refers to “ other payments to which 

“ there is a recurring claim." 

Held further, that the suit was not one of the nature cognizable by a 
Court of Small Causes as a suit on an agreement, it not being a ege _ 
there was any covenant between the parties, but that it was rather a claim 
to enforce a special kind of customary payment in connection with a 
peculiar local system of canal irrigation, and as such was cognizable by the 
ordinary Civil Courts. 

No- 104- 

Before Powell and Roc , JJ. 

N All AIN SINGH & OTHERS—(Defdts.) APPLTS. 

Versus 

SUKMUKH SINGH A ANOTHER-(Pi-aint.kfs)- 

RESPON DENTS. 

Case No. 758 of 1885. 

Custom, Alienation — Randliowa Jats of Ajnala taheil, 
less proprietor — Necessity — Duty of lender to proprietor "•‘/l iimted 
of alienation.- Pound that among Uandhawa Jats of t e jna ‘ Jf 

Amritsar district a childless proprietor can only alienate lus ancestral land 

necessity against the will of near a S nalas , proprietor with a limited 

A creditor advancing money to a childless propueio 
power of alienation would bo justified in advancing a reasonable sum i 
after due enquiry, he had a^a^ belief that it w«. requued for and 
intended to be spent on, a necessary purpose ;.but he cannot. be > 
responsible for the expenditure of the money after it ias P^ se 

own hands. 

Extract from tub judgment of Hoe, J.-The return of the 
Divisional Judge to the order of this Court, dated 19th J 

1886 '(0 - That amongst the Handhawa Jats a ohildle» pro¬ 
prietor can only alienate his land for necessity against 

of near agnates. 

(ii) and (iii) That it is not proved that Jodh Singh borrow 
money for a marriage. 

On the first point we think that the return may .o 
accepted. The parties belong to a distinct tribe of ats 
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central parts of the Punjab : the plaintiffs objecting to the 
alienation are the first cousins of the soilless proprietor making 
it* -^ <5 held in a recent Full Pencil decision of this Court, 
there is under these circumstances a presumption that the 
plaintiffs have a right to object, and this presumption is cer¬ 
tainly considerably strengthened by the Wajib-ul-arz of the old 
Settlement, which evidently contemplates alienation under 
pressure of necessity as the only form of alienation which could 
arise, and by the JCtcnj-i-am of the revised Settlement. 
Against this there can only be set the vague assertion of a few 
witnesses that a childless proprietor can alienate at pleasure, 
and the citing of a few instances, the very existence of which 
is unproved, and about which, if proved, we know nothing as 
to the circumstances under which the alienations were made. 
On the second and third points, however, we somewhat differ 
fiom the Divisional Judge. lie finds that if there was any 
marriage of Jodli Singh, it was a necessity for which he would 
be justified in borrowing money. But he holds that it is for 
the person advancing the money t«? prove (1), that the mar¬ 
riage actually took place ; (2), that the money borrowed was 
really spent on it. This is not the case. The creditor advanc¬ 
ing the money would be justified in advancing a reasonable 
sum if, after due enquiry, lie had a hona fide belief that it was 
require* 1 for, and was intended to be spent on, a necessary pur¬ 
pose. But he cannot be required to go further than this, and 
be held responsible for the expenditure of the money after it 
has passed out of his own hands. In the present case even if 
the evidence on the record falls short of actual proof of a 
marriage, it is at any rate sufficient to show that there was 
such a probability of a marriage as would justify a careful pur¬ 
chaser in believing an advance needed for this object. 
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Before Plowden, Powell and Roe, JJ. 
GU J All — (D ef endant)— APP ELLA NT. 

Versus 

SHAM DAS AND ANOTHER— (Plaintiff) 

RESPONDENTS. 


Case No. 1149 of 1884. 

Custom, Alienation—Soilless Jat proprietor—Ancestral land-Onus 
probandi-Sus Jats of the Uoshia.pur cl,strict.-Held, by the Full Bene i 
that within the central districts of the Punjab in cases where the power 
of a sonless Jat proprietor to alienate ancestral land without necessity 
is in dispute, the onus probandi generally lies on the person asserting 
the existence of such power: and accordingly in the present case, the 
parties to which, were Sus Jats of the Hoshiarpur district, the burden 
lay on the plaintiff to prove a custom authorizing an ahenation of 
ancestral land by a childless proprietor in favor of a stranger in the 
presence of a great-nephew of the alienor. 

Second appeal from the order of T . W. Smyth. Esquire ,, Addi¬ 
tional Commissioner , Jullundur Division , dated the 2Slh 

February 1884. 

K. P. Roy and Dasaundlii Ram, for appellant. 

J. C. Bnsu and Kanhya Lai, for respondents. 

This was a claim to possession of 24 bighas 3 biswas of 

land, in mauza Sus, talisil Hoshiarpur. 

The facts of the case sufficiently appear from the judg¬ 
ments. At the first hearing of this appeal, the Court (Barkley 
and Spitta, JJ.) remanded the case for further enquiry, the 

following judgments being delivered : 

Spitta, J.—The plaintiffs, who are Khatris, sue to obtain 

possession of the land in suit on the ground that it was sold 

to them by Khazana, defendant .1. 

The defendants, Khazana and Gujar, are the joint 

proprietors of the holding in which Khazana has sold his 
share. They are Sus Jats, and are also related to each other 

as uncle and grand-nephew. 

The pleas raised by the defendants, as to the sale being 
fictitious and without consideration, have been decided against 
thorn by both the lower Courts. It has also been decided 
that no proof has been given by plaintiffs of the existence 
of any “ necessity ” for sale on tlio part of the vendor. The 
question of the competency of the vendor to alienate Ins 
share of the joint holding was raised by the third issue, and 
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as to this the Courts have held that the sale in dispute is 
valid by custom. This finding is disputed in second appeal. 
We have looked at the evidence on which it rests, and are not 
satisfied with it as it stands. The witnesses for and against 
the power of alienation by childless Jat proprietors have been 
very imperfectly examined, and no care lias been taken to 
sift and test the various instances referred to by some of 
them in support of their evidence as to custom. For the 
defendants, Sant Singh, after declaring that a childless Sus 
Jat cannot alienate and that no such alienation has up to 
date occurred in his village, mentions three instances of 
such sales. He says that Atra sold to Dulloo, that Sobha 
sold to a collateral, that Atra’s collaterals consented to his 
alienation, and that one Buta Singh sold to Ichar Singh, 
his collaterals raising no objection. He then points out that 
Khazana and Gujar, defendants, are owners of a joint 
khatci, and that in no such case has any sale yet occurred 
in the village. 

No attempt has been made by the first Court to investigate 
the instances of alienation given by this witness, and to ascertain 
their bearing on the point now in issue. 

Ganda says that the alienation is opposed to custom, but 
adds that many alienations have taken place without objection. 
No detail of these has been obtained from him. 

Nathu gives similar evidence, but points out that in this 
case the khata is joint. 

Daulat Ram on the other hand declares that n<^ alienations 
have occurred in the village. 

Ralla declares that many persons have been prevented 
from alienating, but he has not been asked for any details of 
these instances. He adds that Sobha sold to his relatives. 

Gawardhan, Kama and Ram Ditta are to the same effect. 

Clause 9 of the Wajib-ul-cirz is also relied on as prohibiting 
alienation. 

For the plaintiffs, on the other hand, Buta deposes that a 
childless Jat proprietor can sell, and that many such sales and 
mortgages have taken place. He only specifies Atra and Sobha 
as having sold. 

Shian is to the same “effect. He alleges that there have 
been eight or nine such s sales. He only, however, specifies 
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three : viz., he himself took 23 bighas from Soblia. Italia 
Mai purchased 34 bighas for Rs. 3,500, and Sant Singh 2i 
bighas for Rs. 400. When and from whom these purchases 
were made has not been elicited, and whether they were for 
necessity or not is not shown. 


We cannot accept a finding as to the customary power 
of sale, in the absence of necessity, on evidence so imperfectly 
taken as that contained in the record. We therefore think 
it advisable to send an issue down to the lower Court under 
section 566, Civil Procedure Code, for inquiry and decision, 
as to the customary power of a childless Jat proprietor among 
Sus Jats to alienate his land, in the absence of any proved 

necessity for such alienation. 

The witnesses should be thoroughly examined as to the 
instances they cite for and against such power of alienation, 
and every effort made to examine and test in detail those 
instances, and to ascertain if they were based on “ necessity ” 
or not. It must also be ascertained whether m any of the 
cited cases the alienation was, as here, of a share in a joint 
kkala, and whether any distinction is drawn by custom as 
to the power of alienation in that particular case. 


Several cases have been cited by the learned pleaders 
on either side in this Court, for and against the validity 
of the alienation now in dispute. Among these may bo 
mentioned Punjab Recard 1880, 119. lb. 1878, 37. lb. 1881, 
50, 52, 02, 108, 137. lb. 1885, 42, 53. It is unnecessary 
to discuss these now. Their bearing on the case can bo 
fully considered when the remand order has been carried out. 
The Divisional Court will return the evidence with its finding 
to this Court by as early a date as possible, and after a 
date for filing objections has been fixed the appeal will be 
brought on again for final disposal. 


Barkley, J.—I have only to add to this order of remand 
that though the purchaser from Sobha was called as one of 
the plaintiffs’ witnesses, no inquiry was made from linn whether, 
as stated by some of the defendants witnesses, he was one 

of the collateral relatives of his vendor. 


On receipt of a return to the above order of remand, 
and after the appeal had been again heard before a Division 
Bench of tbo Chief Court (Plowdkn and Tkemlett, JJ.) 
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Belch 0 - “ ild0 tbC f0,i °"' inB 0, ' C,er ° f lef — » Full 

of H 1 ” VieW ,° f thC a,KUmentS a t the former and last hearing 
of tins appeal, and of the ruling, of this Court as to 

we tL^ it 'T f T, taStS ° f SalC by “ sonless proprietor, 

think it advisable to refer to a Full Bench for decision 
the question on whom the burden of proof lay in this case 

IT! solsfr"-7 ° f ^ ** — t'Ojar \liat C 

aneirrc^rinr comi,tte,it to — — 

Bencb’l f0l '° WinK jUtIgraentS delivered by the Full 

. , f° E ’ J - <P0 "' ELI '- J - concurring).—The question which 

been referred to us as a Full Bench invokes the general 
ne on whom, in cases of transfer of ancestral land without 
necessity by a soilless Jut proprietor, does the burden of proof 

rest ? Does ,t he on the person making or beuefitted Z 

the transfer to show that it is v, 1; I , „ U 1>y 

* , ar n IS by custom? Or is ifc 

the person objecting to the transfer to prove that by 

custom he has a.right to object 1 In other words, when 

iainrt "c a 7 d l ^ Upati ^ to B’s land 

against C Bs natural heir, .Iocs Cs plea that B was a 

Jat agriculturist raise a presumption, on the ground of general 

custom, against the validity of the transfer, such for 7stm, e 

as Avould be raised by the i>lc-i th-it r> it- , 

or a Kamin 1 B "' M 11 Hlndu *Wow. 

The reasons for holding tint , 

rjr* - -■■■« t zzzzzs 

- l - ; 

power of transfer. The land came to him as a ITT , 

a village community which at no di t . ^ ° l ° 

r.nr r tr ~ r " 

zhstvizst 

.» aud bis family, and to share in those of thn 
still under joint management. In such a communit^ the 
proprietary title, and the power of permanently alienating parts 
of the common property, is vested in the whole body These 
communities or villages have in their turn sprung from a st* 
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more primitive state of society in which the proprietary unit 
was the tribe. The only trace of the latter state now to 
be found is the fact that Hie villages formed out of the 
tribe generally lie in groups, and follow the same custom, and 
in some of them adoption is restricted to members of the 
tribe. But amongst the villages some to this day preserve 
their original form of a .joint proprietary body : in others, 
and these are the majority, the common land or a large 
portion of it has been permanently divided amongst families, 
and in some cases amongst individuals. But even where the 
sub-division has proceeded furthest, the power of dealing with 
the land is nut absolutely free. It is always restricted by 
rules of pre-emption, which enable all members of the community 
to exclude strangers, and it is universally admitted that a 
proprietor who has male lineal heirs cannot, except for necessity 
alienate without their consent. It is not unreasonable to 
presume that the absence of lineal male heirs does not confer 
on a proprietor privileges greatly in excess of those enjoyed 
by his fellows. It would only be natural that in such a 
case the next male collateral, ii within a reasonable degree 
of relationship, so near wo may say as to be looked on as 
a member of the same family, should take the place of the 
lineal heirs, and that his consent to the alienation of land, 
which by the customary rides of inheritance would have descend¬ 
ed to him, should also be necessary. The land even when 
not nominally joint is considered as belonging to the family, 
and the consent of the family, or at any rate of the members 
of the family most interested, would naturally be necessary 
to any transaction affecting it permanently. 

IJ. It is admitted as a fact that under Sikh rule that is 
only some 40 or 50 years ago, alienations, except for necessity, 
were almost unknown, and, as pointed out by Mr. Justice 
Smyth in Punjab Record , No. 64 of 18/9, the Punjab Civil 
Code, which was the first attempt under British rule to publicly 
expound the customary law, and which, as he remarks, has 
“ always been recognized as good evidence of the customs obtain- 
ing in the Punjab,” restricted the power of proprietors like 
Jats of the Jullundur Doab to dispose of their property 
otherwise than in accordance with the rules of inheritance. 
The next exponents of custom were the Settlement Officers 
who made the first Bccords of Bights, which included the 
Wajib id tirZy which is intended to be the exponent of village 
custom. These records were prepared after such careful 
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enquiry that, by the Punjab Land Revenue Act, entries in 
them have a legal presumption of truth. In these the evidence 
of a custom restricting alienation is set forth most plainly. 
In some it ii asserted directly that no proprietor can 
alienate except for necessity ; in others (and this is the 
general form in the Jullundur Doab) no other kind of 
alienation is considered even deserving of notice ; the usual 
phraseology is that *' in our village no sales have hitherto 
** occurred, but if from personal necessity (zati zarurat ), or 
“ to pay the Government revenue, a proprietor has to sell, 
“ he must first offer the land ” under the rules of pre-emption. 

Some thirty years have passed since these first records of 
custom were prepared, and at the revised Settlements, the 
customary law has been emboditd, not in a Wajib-ul-arz having 
a technical value under the Land Revenue Act, but in a gene¬ 
ral record of custom, called the Jiiwaj-i-am. These records 
contain the answers of the leading men, of all the lambardars, 
and of any others who choose to attend of the various tribes 
residing within a convenient distance of the place of assembly. 
The recorded opinions of these men are admissible, under sec¬ 
tion 32 (4) of the Evidence Act, as the opinion of men who 
would be likely to know of the existence of any custom if it did 
exist, and who are the very men who are from time to time 
summoned to give evidence when enquiries as to custom are 
made by the Tahsildar in particular cases under the orders of 
the Civil Courts. The Settlement enquiries have this advan¬ 
tage that they are made ante litem motam ; that the attendance 
at them is far greater than could be secured at any enquiry in 
a special case, and they are held under the directions of officers 
who may almost be considered experts at enquiring into and 
reporting on custom. The result of the enquiries so held is an 
almost unanimous consensus of opinion that a childless Jat pro¬ 
prietor cannot alienate his ancestral lands, except for necessity, 
without the consent of the next male collateral, if there be any 
such within a reasonable degree of relationship. The earlier 
decisions of this Court (as noticed in No. 64 of 1879, already 
quoted) recognized this restriction as imposed by general cus 
tom at least on Jat proprietors of the central parts of the 
Punjab, and the onus of proving it was only thrown on the party 
asserting it in cases— . 

A.—"Where the parties followed, or might be presumed to 
follow, Hindu law. 
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B.—Where the objector was so distantly related to the 
person making the transfer that he could primd facie he hardly 
said to occupy a recognized position as the latter s heir pre¬ 
sumptive. He could not he regarded as a member of a family 
objecting to the alienation of family property. 

TIT.—Lastly, there is the argument that if custom is to 
be proved, not by opinions as to its existence but by actual 
instances of its exercise, it is far more just and reasonable to ask 
for proof of an exercise of the power of alienation than for the 
proof of the exercise of a restraint on this power. Tt is obvious, 
in the first place, that until attempts are made to alienate there 
can bo no visible exercise of a restriction ; and public opinion, 
which is the foundation of all custom, may be so strong against 
alienations that they have never been even attempted. On the 
other hand it must very often occur that a childless proprietor 
would prefer to be succeeded by some other person than his 
next male agnate. Or that he would like to himself enjoy the 
money that could be raised by the sale of his holding. Unless 
custom imposed a restriction on his power of alienation he would 
often exercise it, and instances of his doing so would he numer¬ 
ous and easily proved. But the doctrine that custom can only 
be proved by actual instances is not one which we can accept 
unreservedly. As already noted, the law expressly provides for 
the admission in evidence of opinions as to matters of custom, 
and these opinions may refer as well to the general princiy>les 
on which the custom is based as to instances of its actual 
exercise. When a new case arises it is surely as reasonable 
to enquire from the heads of the tribe the principles on which 
it ought to be treated, as it would be to refer its decision 
to Hindu law or some other set of principles admittedly unknown 
to the tribe. 

Against these reasons for throwing in those cases the onus 
probandi on the assertor of a power of transfer the arguments 

alleged are— 

( i ) . That the position of proprietor naturally implies an 
absolute power of dealing with property. 

(ii) . That Hindu Jats must be presumed to follow Hindu 
law and that any one asserting a custom at variance with that 
law must prove it. 

(Hi). That the later decisions of this Court throw the 
onus op the objector, 
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As regards the first argument, we do not think that any 
thing can be predicated as to be “ natural rights ” of a pro¬ 
prietor. He must derive these rights either from positive 
written law, or from customary law. It is not alleged that the 
Legislature has ever attempted, by any act of its own, to 
regulate a Jat proprietor’s power of disposing of his land, and 
his rights must therefore be derived from customary law. 
What this customary law is, or may be presumed to be, is the 
question now under discussion. 

The argument that ordinary Hindu Jat agriculturists 
must be presumed to follow Hindu law is one that has never been 
accepted either by the Legislature or by the Courts. On the 
contrary, Act IV of 1872 expressly lays down custom as the 
rule to be followed in these cases : and this Court has repeatedly 
pointed out that, unless the parties themselves admit that they 
are governed by Hindu or Muhammadan law, the Courts are 
themselves bound to enquire into custom. It may be remarked 
that Hindu law itself is after all only customary law embodied 
in treatises and idealized and ascribed to a divine origin. 
The argument advanced to us by the respondents’ pleader 
that as a fact the Punjab .Tats did follow Hindu law, but 
that their observance of it was interrupted by the anarchy 
of Sikh rule and the preceding period, is unsupported hy 
any historical evidence whatever and is utterly opposed to all 
probability. 

As to the argument based on some of the later decisions of 
this Court, it is unnecessary to examine these at length or to 
attempt to harmonize them with the earlier decisions. It is 
admitted that they do not harmonize, and it is this fact which 
has led to the present reference to this Bench. 

On reviewing the whole case our opinion is— 

(i). That the circumstances under which a .Jat proprietor 
has acquired his ancestral landed property do not, to say the 
least, imply any power of alienation except for necessity without 
the consent of the next heir. 

(II). That the evidence afforded by both the earlier and 
the later records of custom and opinions of custom is distinctly 
against his possessing any such power. Our answer to the 
question referred to us therefore is that in cases where the power 
of a sonless Jat proprietor to alienate ancestral land without 
necessity is in dispute, the onus proban'li lies on the person 
asserting the existence of this power. 
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This answer has special reference to those parts of the 
Punjab where the Jat. agriculturists are members of well- 
known tribes, whose villages are fairly numerous and generally 
contiguous. In other cases it may be that the Jats are not 
bound together by any tribal or even common village tie ; that 
no inference can be drawn from the published records of custom, 
or that alienations have taken place without objection ; in short 
that the facts on which our present opinion is based do not 
exist. These, however, are facts which may be used to weaken 
or rebut the presumption, and the question as to the amount of 
evidence necessary to prove or disprove them, and the inferences 
to be drawn in consequence, can only be dealt with in each 
particular case as it arises. It is only to the question as put to 
us generally that we return the answer above recorded. 

In the particular case now referred to us, which concerns 
Sus Jats of the Jullundar Doab, the alienee, who is the plaintiff, 
is a stranger, and the real defendant, •£,<?., the reversioner, 
whose interests are affected by the alienation, is the great- 
nephew of the sonless proprietor making the alienation. On 
the principles which we have considered above, wo arc of 
opinion that it is for the plaintiff to prove that the sonless pro¬ 
prietor had power to alienate. 

Plowdijn, J. — I concur generally in the foregoing judg¬ 
ment. 

The question which lies at the root of cases of the kind now 
before us is one of principle. Ownership has been described 
by Austin as a ** right over a determinate thing, indefinite 
“ in point of user, unrestricted in point of disposition, and un- 
“ limited in point of duration.” The component rights of owner¬ 
ship have been classified under the three heads of possession, 
enjoyment and disposition. 

Ownership as above described is certainly known to cus¬ 
tom, as in respect of movable property, and_ in most cases of 
self-acquired immovable property. But custom does not .uni¬ 
versally recognize it in respect of ancestral immovable pro¬ 
perty. . 

In the case of a sonless owner of ancestral immovable pro¬ 
perty, is it to be presumed that his ownership involves an un¬ 
restricted power of disposition, or that he has a limited power 
pf disposition 7 And if so, what are the limits 7 
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The prevailing sentiment in this province among agricul¬ 
turists ascertained by the experience of the Courts and of 
Settlement Officers, and in compendious records of custom, is 
that in respect of ancestral immovable property in the hands of 
any individual, there exists some sort of residuary interest in all 
the descendants of the first owner or body of owners, however 
remote and contingent may be the probability of some among 
such descendants ever having the enjoyment of the property. 
The owner in possession is not regarded as having the whole 
and sole interest in the property, and power to dispose of it, so 
as to defeat the expectations of those who are deemed to have a 
residuary interest, and who would take the property if the owner 
died without disposing of it. 

It is this sentiment which in part accounts for the claim 
so frequently made by the proprietary body, or a portion of ihe 
proprietary body, to lands within the village boundaries left 
ownerless by the death of the last owner without heirs. Such a 
claim frequently presupposes a grant to the ancestors of the 
last occupant hy some ancestor of the claimants : and in some 
cases rests also upon the joint responsibility of the proprietary 

body for revenue. 

# 

Another common instance of the same sentiment in action 
occurs in claims by the representatives of a deceased donor to 
lands gifted by their ancestor of which the donee or his descend¬ 
ant has died heirless. The grant is often far too ancient for 
proof, and the fiction advanced is that the donor gave the land 
for cultivation only, or expressly reserved a reversionary right— 
an improbable allegation. 

This sentiment does not of course of itself create customary 
rights enforceable by law : but the existence of such a sentiment 
explains customary rights which do exist and are recognized 
and enforced by law. The feeling that the descendants of a 
common ancestor have some interest in property which has 
devolved from that ancestor upon some of his descendants, is 
undoubtedly calculated to give rise to usages in protection of the 
interest. 

"We may take the case of ancestral immovable^ property in 
the hands of a father with sons. Custom generally regards the 
sons as having an interest in that property which the father is 
not competent wholly to defeat by any arbitrary act, though the 
rights which custom recognizes in the sons as the product of 
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their interest may vary in different places and among different 
tribes, or in the same place and same tribe at different tim?s. 

I think we are justified in stating as a general principle 
consonant with fact, that the mere circumstance that immovable 
property is ancestral raises a presumption that the individual 
in possession as owner has not an unrestricted power of disposi¬ 
tion, but only a power liable to be controlled by those descendants 
of the common ancestor whom custom regards as being by 
community of descent sufficiently interested to be entitled to 
interpose. 

The least potent form of control is that permitted by the 
custom of pre-emption, which gives the right of preference when 
a disposition is intended. This right, especially among agricul¬ 
turists, is most frequently based upon relationship. It has no 
doubt other sources, and extends to property other than ances¬ 
tral. This controlling power may, however, be left out of 
further consideration as being sufficiently ascertained and 
regulated by law. 

But if the proposition bo authoritatively laid down that it 
is to be presumed that a childless owner of ancestral immovable 
property has not an unrestricted power of disposition, but a 
limited power only, the practical question remains, what are 
the limits 1 

The only general answer, as it seems to mo, that is pos¬ 
sible to this question is that the only limit on his power of 
disposition is the right which custom may recognize in other 
persons having an interest in the property, to restrain him. Now 
in this respect custom may and does vary largely, according to 
locality, to tribe, and even from time to time. 

Speaking generally, custom recognizes an uncontrollable 
power of disposition, if the occasion amounts to what custom 
regards as necessity, or justifiable cause. 

Again, custom often makes distinctions according as the 
disposition, is in favor of some one among several persons who 
would be jointly entitled as heirs, or of some near blood relation, 
or is in the nature of a religious or charitable bequest. It 
sometimes makes distinctions between dispositions by way of 
gift, and dispositions for consideration. Again, custom very 
generally recognizes a power of appointing an heir. 

In some of the foregoing instances even a very near colla¬ 
teral may be regarded as having no just cause of complaint, no 
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right recognized by custom to interpose between the owner and 
his act of disposition. 

Again, and this is perhaps the most important point of all_ 

foi in every instance there must be some person who seeks to 
interpose either to prevent, or to undo, or to limit the operation 
of the owners act of disposition—custom varies as to the degree 
of propinquity which entitles a collateral to interpose. It has 
been found as a rule that collaterals beyond the fifth or at 
most the seventh degree of relationship are not recognized as 
entitled to control the action of a sonless proprietor in respect' 
of disposition. 

Cases in which the question of the validity of a given act 
of disposition arises may vary largely in their circumstances, 
and it is simply impossible to lay down any precise rule, appli¬ 
cable to all cases and places and persons, and it would be useless 
to attempt more on this occasion than to point out the principal 

circumstances to be taken into account as I have endeavoured 
to do above. 

But I think it will be found practically useful to go even 
to the short length of affirming that, as a general rule, the pre¬ 
sumption is that a sonless landowner has not an unrestricted 
power of disposition over ancestral immovable property. 

It may also be usefully pointed out that a sonless land- 
owner does not in all respects resemble a Hindu widow or a 
widow subject to customary law, in respect of his power of 
disposition and its consequences. He resembles her in this, 
that he is under certain circumstances, more rare than in the 
case of a widow, subject to the control of others. He differs 
from her in this respect, that whereas, to quote the language 
of the Privy Council, the Hindu widow “does not on failure of 

t< heirs become completely emancipated and perfectly uncon¬ 
trolled in the disposal of her property”, the sonless owner of 
ancestral immovable property has, in the absence of any person 
who is entitled by custom to control him, as full and unrestrict¬ 
ed power of disposition as any person who holds other property 
in full ownership. 

In regard to bui-den of proof, when the sonless owner is 
once ascertained to have a restricted power of disposition, the 
ordinary rule would apply that applies to other cases, as for 
instance, the case of a grant by a widow, namely, that any 
person who claims under a grant from a person having a limited 
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power must ordinarily accept the burden of proving the grant 
to be within the power. 

The case in which the question now before us for decision 
has arisen, is one in which purchaser? from a sonless Sus 
Jat, in the Jullundur Doab, affirm the validity of the sale to 
them of ancestral immovable property, in the presence of a 
grandnephew of the vendor. X think for the reasons stated 
by my learned colleague, and for those above set out, the 
presumption is that the vendor is not competent to sell to a 
stranger in the presence of a male collateral in the 4th degree 
and that the burden of proof that the sale is valid lies upon the 
vendees. 

The case having been referred back to a Division Bench 
(Plowden & Roe, JJ.) was disposed of by the following judg¬ 
ment delivered by— 

Plowdpn, J.—The case is now to be decided upon the record¬ 
ed evidence and in accordance with the ruling of the Full Bench 
that the burden of proof lies on the plaintiff’s. 

Six instances of sale have been cited ; as to three of these the 
plaintiff, Sham Das, in his examination admitted that they were 
mode with consent of the relations of the vendor, and these 
therefore prove nothing in the plaintiff’s favour, but rather tho 
contrary. 

As to tho three remaining sales by Atra, Jiwa and Bhupa 
there is evidence that they were for necessity, and tho finding is 
that it is not found that they were without necessity. From 
this finding we see no reason to differ, it being admitted that there 
is no evidence to prove that they were actually without necessity. 

We accordingly modify tho orders of the lower Courts so 
far as to declare that though the plaintiffs are entitled to tho 
possession decreed, the interest will be for tho lifetime of Khazana 
only, and they do not take as absolute proprietors, as the decree of 
the lower Courts imports. 

The parties will bear their own costs of this appeal. 

No. 108. 

Before Plowden and Roe , JJ. 

DASAUNDHI BAM & OTHERS— (Defdts.)— PETNRS. 

* 

Verfnift 

PIR SINGH & OTHERS— (Pltffs.)— RESPDTS. 

Case No. 246 of 1887. 

Jurisdiction of Small Cause Court—Suit for “ atrafi ” dues—Contract 
—Rent —“ Customary dtie."—Held that a suit for atrafi dues, levied 
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annually by the village proprietors from the kamins residing and carrying 

on their trade in the village, is not of a nature cognizable by a Small 

Cause Court, such dues not being founded on contract express or implied, 

and not being rent, but rather a tax levied at an uniform rate of so much 

per house or family by a superior class on an inferior claBs, and simply 
to be regarded as a customary due. 


No. 109. 

Before Plowden , J. 

KHALAS— (Defendant) —APPELLANT. 

Versus 

KALYAN SINGH— (Plaintiff) —RESPONDENT. 

Case No. 1574 of 1886. 

Civil Procedure Code (Act XIV of 1882), section 562-Scope of appeal 
from order of remand-Preliminary point-Pleadings -Plaintiff putting for. 
ward cla.m based upon alternative sets of facts-Allegan, eontraria non 
au itur Held that, when in a case appealable to the Chief Court there is an 
order of remand under section 562 of the Civil Procedure Code, the 
appeal against the decision on the preliminary point lies to that Court 
in regard to the merits of the decision on that point as well as in regard 
to the form of the order, as not being warranted by the terms of sec- 


Though a plaintiff may base his claim alternatively upon two or more 
different sets of facts, each entitling him to the relief sought or some 

modification of it, he cannot be heard to allege at the same time nor can 
he honestly venfy contrary sets of facts. 

A plaint alleging first that four bonds were executed by defendant in 
lieu of certain earlier bonds and interest, and then alleging that the said 
four bonds were not executed and the eariler bonds remained in force, held 
o je bad in law. It would have been otherwise if the later transaction had 
been alleged to be a nullity by reason of matter of law only, the 
facts first alleged not being disputed or negatived, as in such case there 
would be no real contradiction nor an allegation of two sets of inconsistent 
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No. 1. 

Privy Council- 

Before Lord Hobhouse, Sir Barnes Peacock, Sir James 

Hannen, Sir Richard Couch. 

DAULAT RAM— (Plaintiff) —APPELLANT. 

Versus 

MEHR CHAND AND OTHERS— (Defendants) —RESPDTS. 

Hindu Law, Undivided Family—Mortgage — Decree - Sale in Execu¬ 
tion. —A and B, who were members of a joint family, mortgaged ancestral 
family property to the plaintiff to secure an advance made for payment of a 
debt due from a firm which was carried on by A and B, and of which the 
present defendants, two minor members of the family, were also members. 
The mortgage deed recited that A and B were the sole owners of the pro¬ 
perty. Plaintiff obtained a decree against A and B on the mortgage and 
purchased the property at a sale in execution. 

Held, by the Privy Council that the sale in execution passed the whole 
of the property, and not merely the shares of A and B, notwithstanding that 
the present defendants had not been parties to the former suit. 

No- 2 

Before Buimey and Roe, JJ. 

MUSSAMMAT NUR BEGAM— (Defdt.) —APPELLANT. 

Versus 

SADAR-UD-DIN KHAN— (Pltff.) —RESPONDENT. 

Case No. 812 of 1886. 

Custom, Inheritance—Pathans of lloshiarpur—Unchastity of widow — 
Forfeiture of estate.— Found that by the custom of Pathans of Iloshiarpur, 
unchastity in a widow involves the forfeiture of her rights in her deceased 

husband's estate. 


No-_3- 

Before Burney and Powell, JJ. 

KARAM DIN AND OTHERS— (Plaintiffs)— APPELTS. 

Versus 

UMAR BAKHSH AND OTHERS— (Defdts.)— RESPDTS. 

Case No. 637 of 1886. 

Custom, Inheritance—Succession to land gifted to sister on death of 
k donee and her husband without heirs-Reversion to collateral heirs of donor. 
" —In a suit by the plaintiffs, the first cousins and next agnates of one 
M., claiming to succeed to certain land which had been gifted by N. to his 
sister on the occasion of her marriage with M., found that on the death 
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of the donee and her husband without sons, the land reverted to the sons 

of the donor, N., and did not descend to the plaintiffs, the collateral heirs 
of M. 


Civil Judgment No. 19, Punjab Record, 1887, cited and followed. 

Appeal from the order of Major JV. J. Parker , Divisional Judge, 

Gujrat Division , dated 20 th February 1886. 

K. P. Hoy for appellants. 

This was a suit for possession of 29 ghomaos, 14 marlas of 
land, situate in Mouza Kot Baila in the Gujrat district. 

I he material facts of the case appear from the following 
judgment delivered by— 


Burney, J.- 

elucidatc the case 
Azizulla 

I 

r- 

Fatah 


The following genealogical tree will serve to 


1 

J uma. 


Plaintiffs. Muilan, married Mussammat Sharf Bibi, sister of 

Nur, who is father of tho defendants. 

There seems no doubt with regard to the facts, viz., that 
the land was gifted by Nur to his sister Mussammat Sharf Bibi 
on occasion of her marriage to Mullan, and that Mullan and 
Mussammat Sharf Bibi died without sons. 


• The simple question is whether the land should revert 'to 
the defendants, the sons of Nur, or should go to the plaintiffs, 
the first cousins and next agnates of Mullan. 


This question seems to have been practically decided twice 
by this Court, once in Fateh Din versus Mussammat Karm 
Behari, Civil Rev. No. 342 of 1885, decided on the 6th May 
1886, and once in Kutba versus Mussammat Abidan, Punjab 
Record, Civil Judgment No. 19 of 1887. The facts are not quite 
the same as in this case, but in both the previous cases the prin¬ 
ciple laid down seems to bo the same, and clause 13 in the 


Riwaj-i-am which was quoted in 
applicable to this case. In the 
tiffs failed because it was ruled, see 


♦Bar halat ke dokhtar ia aulad dokhtar 
malik hokar lawald marjawe to phir woh 
malikiat sharukaian jaddi padri doklitar 
ke tarf muntakhib hoti na sharukaian 
padri shohr ke tarf. 








first case the claim of plain¬ 
ts order of Mr. Justice Plow- 
den, that the Riwaj-i-am* 
is very clear as to the re¬ 
version going to the pater¬ 
nal collaterals of a female 
who takes an estate and 
dies without issue and to 


ft 
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“ the proprietary body being postponed to such collaterals.” 
In the second case it was ruled by the same Judge that “a 
“ daughter who succeeds in virtue of her husband being khana- 
“ damad is virtually a conduit to retain the paternal estate for 
“ her male offspring.” He then quotes the same passage in 
the Riivaj-i-am and hold that it is perfectly fair and reasonable 
arrangement that, if the daughter has no male issue, the land 
which she has been allowed to hold will revert to the collaterals 
of her father. 

This case comes from the same district, the same Riivai-i- 
am is applicable, and some even of the plaintiffs’ witnesses say 
that if it is proved (as it undoubtedly is proved) that the land 
was given by Nur, it should now go back to Nur’s agnates. I 
would therefore dismiss this appeal with costs. 

Powell, J.—I concur. 


No. 4- 

Before Plowden and Barney , JJ. 
MUSSAMMAT SARDAli BIBI— (Defdt.)— APPELLANT. 

Versus 

SAYAD ALI SHAH— (Plaintiff)— RESPONDENT. 

Case No. 2658 of 1884. 

Custom, Inheritance- Gardezi Sayads of Mooltan District—Widow's 
right of inheritance—Muhavnnadin Law. —In a suit, the parties to which 
were Gardezi Sayads of the Mooltan district, in which the plaintiff sued 
to recover the immoveable property of his deceased brother in the hands 
of the widow of the deceased, held that no positive custom was proved 
regulating the rights of the parties, and that, no customary rule being 
established, notwithstanding the failure of the plaintiffs to establish 
that Muhammadan law was followed, Muhammadan law must furnish 
the rule for the case, by force of the provisions of the Punjab Laws Act. 

No. 8- 

Before Tremlett and Powell, JJ. 

UMRA & 2 OTHERS— (Plaintiffs) —APPELLANTS. 

Versus 

MUSSAMMAT BEGAM— (Defendant) —RESPONDENT. 

Case No. 1393 of 1886. 

Custom, Adoption-Gujars of Gujrat— Appointment of daughter as heir 
—Khanadamad.—In a suit the parties to which were Gujars of the Gujrat 
district, held that no custom had been proved to exist under which an 
adoption or appointment as heir of a daughter was valid, nor any custom 
extending to the husband of a niece the principle of the species of quasi - 
adoption under which a man succeeds as “ khanadamad,' which is usually 
CQpfined to the case of a husband to a man's own daughter. 
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Further appeal from the order of Colonel IF. J. Parker , 
Divisional Judge, Gujrat , dated the 15th April 1886. 

I his was a suit for possession of 3 ghumaos, 3 kanals, 3 raarlas, 
of land, in Alauza Shaman Piudi, tahsil and district Gujrat. 

Ihe material facts of the case appear from the judgment of 
the Chief Court delivered by— 

Powell, J.—The parties are Gujars of Gujrat tahsil. They 
are related thus :— 


Khan Alam 


Musa. 

I 


I 


Vasawa 


* 

I 


Sohawa 


3 Plaintiffs. 


Estate in dispute: 
married widow 
of Sohawa. 


I 

Dina 

Defendant. 




Mussammat 

Begam 

Defendant. 


J.he first Court found that the plaintiffs were entitled to 
one-third of the estate of Vasawa, deceased, Dina to one-third, 
and Begam, the sister of Dina, to one-third, in virtue of an 
oial will of Vasawa. This decision is correct as regards the 
shares of plaintiffs and Dina, and cannot now be contested as 


to the will, because plaintiffs accepted the award of one-third 
to Begam, by not appealing against the decision. But tho 
Divisonal Judgc, on the appeal of Begam, has now allowed her 
the whole estate dismissing plaintiffs’ claim altogether,—not 
on any different view of the will as far as it was accepted by 
the first Court, but because, apart from the will, it was alleged 
that when Vasawa married Sohawa’s widow, tho mother of 
Begam, ho adopted Begam as his daughter, and further (the 
adoption being a very doubtful matter) that Begam’s husband 
became his (Vasawa’s) ** khanadamad .” 

We think this very clearly wrong. It would be most un¬ 
desirable to extend fictitious relationships, such as ** quas i-adop- 
tions ” and “ appointments of heirs ” constitute, beyond what very 
clear and undeniable custom warrants. And there is certainly 
no kind of evidence to show, that such a thing as an adoption or 
appointment as heir of a daughter is valid by any known custom 
among Gujars. Indeed the Divisional Judge ha zily relies on- 
this ; but he speaks (apparently by mistake of wo&ls) of Begam 
as “ khanadamad ”—meaning probably that Mussammat Begam’s 
husband was Vasawa’s “ khanadamad.” 


This species of //noiM-adoption is confined to the case of a 
husband to a man's own daughter , and certainly ought not to be 
extended beyond that simple and intelligible line without the 
clearest proof. No such proof here exists. Begam not being 
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the daughter, but the niece of Yasawa, and only coming into 
Yasawa’s house by reason of his subsequently marrying Begam’s 
mother, Begam’s husband cannot be “ khanadamad ” to Vasawa. 

We therefore accept the appeal with costs, and setting aside 
the Divisional Judge’s order, we restore the decree of the first 
Court. - 

No. 9. 

Full Bench- 

Before Plow den, Powell and Roe , JJ. 

NIHAL SINGH—(Defendant)—APPELLANT. 

Versus 

TC AM AN AND OTHERS—(Plaintiffs)—RESPONDENTS. 

Case No. 935 of 1886. 

Jurisdiction of Revenue Court — 1‘unjab Courts Act ( XV111 of 1884), 
section 45'(a) and (d) — Suit to establish, claim to right of occupancy- -Suit 
for ejectment of tenant. — Held , by the Full Beach, that a suit in which the 
plaintiff asks to bo placed in possession of land, on the ground that he is 
entitled to hold such land as a tenant with a right of occupancy, is not 
one “ by a tenant to establish a claim to a light of occupancy,” within the 
meaning of section 45 (a) of Act XVIII of 1884, and so cognizable by the 
Revenue Courts only, but is a suit the jurisdiction to hear which rests 
with the Civil Courts. Though it is essential to the obtaining of the 
relief asked for in such case that plaintiff should “ establish bis claim to a 
“ right of occupancy,” this question of title is only raised incideutly, while 
the cause of action alleged by plaintiff is a being wrongfully deprived of, 
or kept out of the cultivating possession of certain lands, and the relief . 
he £Wiks for is a restoration to such possession, a relief which the Civil Courts 
alone can give him. 

Held also, by the Division Bench, that where the allegation in the 
plaint is that the defendant took the land from the plaintiff for cultivation 
on payment of revenue, and paid the revenue to plaintiff, that is, the here¬ 
ditary tenant sublet part of his holding to the proprietor, and in respect 
of this portion the relation of landlord and tenant existed between them, 
and now the landlord, the hereditary tenant, asks to eject his tenant, the 
proprietor, in such case the suit falls within clause (d) of section 45 of the 
Punjab Courts Act, and is therefore cognizable by the Revenue and not by 
the Civil Court. - 

Full Bench- 
No- 12. 

Before Plowden, Powell and Roe, JJ. 

SAY AD BADAR-UD-DIN—(Plaintiff)—APPLNT. 

Versus 

SAYAD ABDUL KARIM AND OTHERS—(Defendants) 

—RESPONDENTS. 

Case No. Ill of 1886. 

Declaratory decree — Specific Relief Act (I of 1877), section 42 
Suit for a declaration that plaintiff is in possession of certain property 
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—Title to property.—Held by the Full Bench, section 42 of the Specific 
Relief Act docs not allow of a suit for a declaration that a plaintiff, who 
alleges no title, is in possession of certain property and has the benefit 
or is entitled to the benefit arising from the fact of such fipssession, 
as against the defendant who is also asserted to have no title. 

Plowden, J. —The question in this case must, in my 
opirnn, be answered in the negative, unless it can be affirmed 
that a person who is in possession of property, without title, 
in the ordinary sense of the expression, is competent to main¬ 
tain a suit under section 42 of the Specific Relief Act. 

It seems to me that a person who, in bringing a suit 

under section 42, alleges that he is in possession of property 

and at the same time admits that he has no title thereto, 

cannot consistently with such admission allege a cause of 

action under that section, or establish a title to relief under 
that section. 

It is, as I read the section, essential that the plaintiff 
should allege that he has some title to possession of the 
property, and that the defendant denies the plaintiff’s alleged 
title to possession : that he should aver that he is in possession 
of the propei ty in order to show that he can claim no further 
relief than a declaration of title : and should finally conclude 
with a prayer for a declaration that the title set up by him 
entitles him to possession against the defendant. 

The section as I understand is one providing for declara¬ 
tion of title in order by such declaration to quiet a title 
when it is denied, or in danger of being denied, but not 

providing for declarations in order to quiet mere possession 
without title. 

All possession of immoveable property must, as it seems 

to me, either be founded on some title to the property 
pos sessed, . or be without title to the property possessed. 

When a person is in possession-of property with title, and 
the title under which he holds possession is denied, he may 
properly, on proof of his title and his possession according 
to such title, seek and obtain a declaration against the person 
denying his title, that he is entitled to possession which 
he has. The section clearly provides for such a case. If he is 
m possession of property, admittedly without title, the assertion 
that he has no title to possession being strictly true, can 
give him no right to claim declaration of a title which ad¬ 
mittedly does not exist. Mere denial that he is in possession 
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does not seem under the terms of the section to afford a 
cause of action, and the section does not appear to contem¬ 
plate a mere declaration that the plaintiff is in possession. 

The most favorable way, as it seems to me, in which 
the case could be put for a plaintiff' in possession without 
title (in its ordinary sense) would be as follows :—“ That 
“ the plaintiff being in possession of the property, though 
** without title to the property, is by reason of being in 
** possession entitled to continue in possession thereof, that the 
** defendant denies that he is entitled to continue in possession, 
“ and therefore the plaintiff prays that it be declared that 
“ he is entitled to continue in possession.” 

But I do not think the Legislature can be deemed to 
have contemplated such a case as this. The only title set 
up here to continue in possession is the circumstance that 
the plaintiff is in possession. It is a necessary legal con¬ 
sequence in this country of that circumstance, that the 
plaintiff is entitled to continue in possession until he is 
dispossessed in due course of law. The proposition that a 
person in possession is entitled to continue in possession 
until dispossessed in due course of law, is a purely legal 
proposition, the mere denial of which can hardly be deemed 
a cause of action. Such a plaint really presents no question 
for determination except the bare question -whether the plaintiff 
is in possession of the property, and a decision in his favor 
can lead to no relief except a declaration that he is in 
possession. There would be no real dispute as to title, and 
no real declaration of title under such circumstances, unless 
being in possession of property ” is itself a “ title.” 

The propositions advanced for the plaintiff in argument 
may be conceded for the sake of argument, without admitting 
the correctness of all of them, and yet the conclusion will 
not, in my opinion, follow that a suit of the kind in question 
is maintainable. ' " ~ 

It may be that possession of property corpore et animo 
is a right, and not a mere fact: that possession is good 
against all the world except the true owner : that possession 
without title qualifies the possessor to maintain an action 
for ejectment, and to recover possession either in a summary 
action under section 9 of the Specific Relief Act, or even in a 
regular suit against a person who being without title has 
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wrongfully disturbed that possession, (as appears to be the opinion 

of Garth, C. J.). This may show that possession even 

without title is a right, the disturbance of which gives a right 

to certain remedies. But from none of these propositions does 

it follow that a person in possession of property without 

title thereto can maintain the peculiar action granted under 

section 42 of the Specific Relief Act, or that possession is itself 
a title. 

It may also be admitted that possession is evidence of 

ownership, which is undoubtedly a title to property. The 

Evidence Act expressly declares in section 110 that " when the 

„ <l uestlon is whether any person is owner of anything of which 

he is shown to be in possession, the burden of proving that 

he is not the owner is on the person who affirms that he is 

not the owner.*’ This, however, does not help the plaintiff, 

for ex hypothesi no question arises whether he is owner of the 

property which he possesses. It is admitted that he is not 
owner. 

Possession of property is not as it appears to me itself 
a title. It is evidence of title inasmuch as the possessor may 
be presumed to be owner : and it is the germ of a title, as pos¬ 
session aided by prescription may ripen into ownership which 
is undoubtedly a title. 

When a person is in possession of property without title 
thereto, whatever the occasion of his coming into Court may 
be, all that a Court could declare for him according to the truth 
(if it were at full liberty to make declarations), would be to 
declare that he is in possession and is therefore entitled to con¬ 
tinue in possession, until dispossessed in due course of law. 
That as it seems to me would, granting that possession is a 
right, be a declaration, (l) of two existing facts, viz., that he has 
possession of the property, in fact, and with the mental inten¬ 
tion of holding possession against all the world or against all 
the world but the true owner ; and (2) of a legal truism follow¬ 
ing upon the facts. It would not, in my opinion, be the decla¬ 
ration of a title within the meaning of section 42. I think the 
Legislature may well have intended that persons in possession 
without title being on a different footing from persons having 
title as well as possession should be without remedy under 
this section, being sufficiently protected by other remedies if 
their possession should be either threatened with wrongful 
invasion, or be wrongfully disturbed. 
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Against the view above taken, the strongest argument is 
based on illustration (g) to section 42 which runs thus. “ A 
is in possession of certain property. B alleging that ho is 
the owner of the property requires A to deliver it to him. 
A may obtain a declaration of his right to hold the pro¬ 
perty.” 

This is merely an illustration and cannot extend the 
section, though it may throw light on its meaning. It does 
not seem to me, however, to be a necessary inference from the 
language that A is in possession of the property without title 
thereto. The object of this illustration may bo merely to give 
an example of a denial of title giving a cause of action. 
The concluding sentence does not correspond in terms either 
with the section, or with the commencement of the illustration, 
and may be construed to mean that A may obtain a declara¬ 
tion that he is entitled to hold the property. It clearly does 
not say that “ A may obtain a declaration that he is in posses¬ 
sion of the property.” This is virtually the only declaration 
as I have said that in my opinion a Court, if it had full 
liberty, could give to a person in possession of property without 
title. 

The plaintiff’s counsel also relied upon the Full Bench 
decision of the High Court in Indian Law Reports, 6 Bombay, 
page 215. That was a somewhat peculiar case, as will 
presently appear : and is certainly not a direct authority for the 
proposition that a person in possession of property admittedly 
without title is competent to sue for a declaration under section 
42 of the Specific Relief Act. 

In the first place the action was not under the Specific 
Relief Act. While the plaintiff in September 1861 was in 
possession of a house, it was attached and sold in execution of 
decree in a suit to which he was no party. He objected, before 
sale to the attachment under section 246 of Act VIII of 1859, 
and his objection was dismissed, after the sale, without 
inquiry. He then brought a suit under section 247 to establish 
his right. The point in the case was whether in that peculiar 
suit the burden of proof lay upon him or upon the auction pur¬ 
chaser. 

The most material difference, however, between the case 
and the class of case now under notice is that, in that case, the 
plaintiff- alleged that he was the owner of the attached house, 
evnd not merely that he was in possession, without any title 
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to the house. When the case came before the Court, in special 
appeal, the District Judge had found that though the plain¬ 
tiff had failed to prove the specific title set up, (viz : a gift 
by the owner to plaintiff’s brother in 1857) “he had possession 
‘ of the shop as proprietor and had proved his title.” It is to 
be gathered from the judgment (pages 220 and 221) that 

there was before the Judge evidence of more than 12 years posses¬ 
sion by the plaintiff*. 

The case may be cited as authority for the proposition that 

if a plaintiff an unsuccessful intervener in execution proceedings 

seeks a declaration of title as owner of attached property in his 

possession, he may obtain such declaration of title as against 

the auction purchaser who can show neither title nor possession 

without any other proof of plaintiff’s own title than long 
possession. / 

This is only the application of the rule in section 110 of 
the Evidence Act to a* particular class of cases. The occasion 
of the reference to a Full Bench was an earlier decision of the 
Bombay High Court printed as a footnote at 224, in which the 
rule laid down in section 110 of the evidence Act (then recently 
enacted) had clearly been overlooked or ignored. 

A suit of the same kind would fall now under section 283 
of the Code of Civil Procedure, a class of suits which the Eegis- 
lature in the Provincial Small Cause Court Act, 1887, has 

expressly distinguished from other declaratory suits. See Schedule 
I, articles 19 and 20. 

For these reasons, the ruling of the Bombay High Court 
does not appear to me to be a precedent in point. 

I may add to my remarks on the illustration (g\ that I 
have traced its history in the two Bills which preceded the 
enactment of Act I of 1877. A comparison of section 40 of 
the first Bill, and the original illustration (e\ with section 42, 
of the second Bill and illustration (e) as amended, and with 
the remarks of the Select Committee on the amended sec¬ 
tion show that the illustration was certainly not intended to 
show that a mere possessor without title can maintain a suit 
under section 42 of the Act. But whether so intended or not, 

the section by its terms does not appear to me to authorize such 
a suit. 

I would accordingly answer the question put in the negative. 
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No. 13- 

Before Rattigan and Roe, JJ. 

AELAHD AD— (Plaintiff) —PETITIONER. 

Versus 

BAHADAR & OTHERS— (Defendants) —RESPONDENTS. 

Case No. 617 of 1887. 

Jurisdiction of Small Cause Court—Act XI o/18G5, section 6, clause 4— 
Landlord and tenant—Suit for value of trees cut and appropriated .— Held 
that a suit by a landlord for the value of trees cut and appropriated by 
his tenant is one cognizable by a Small Cause Court under Clause 4 of 
section 6 of Act XI of 1865. 

Civil Judgment No. 43, Punjab Record , 1872, dissented from. 

Civil Judgments No. 88, Punjab Record, 1877, No. 28, Punjab R ecord, 
1881, No. 5, Punjab Record, 1882, and Nos. 4 and 20, Punjab Record, 1883, 
followed. 


No. 15 

Before Rat tig an and Roe, JJ. 

MOHRU *fe ANOTHER —(Defendants)— APPELLANTS. 

Versus 

RATNA OTHERS— (Plaintiffs)— RESPONDENTS. 

Case No. 39 of 1886. 

Custom, Alienation Mirkas Rajputs of Sialkot tahsil — Gift by childless 
proprietor to son of a Muhammadan mistress by her former husband —Locus 
standi of collateral in seventh degree to contest such gift. —A gift of land 
by a childless proprietor belonging to the Mirkao got of Rajputs in the 
tahsil and district* of Sialkot, in favour of the son of a Muhammadan 
woman who had lived with the donor as a wife, the donee not however 
being the son of the donor, found to be invalid according to the tribal 
custom of the parties. 

Held in the above case that the plaintiffs, though not more closely 
related to the donor than in the seventh generation from the common 
ancestor, were under the existing circumstances nevertheless competent 
to maintain a suit to contest the said alienation, inasmuch as the village 
in question was inhabited by a single tribe tracing its descent from a 
common ancestor, and tho plaintiffs’ names appeared in the pedigree table 
as amongst such descendants. 

No 16. 

Before Rattigan and Roe, JJ. 

MUSSAMMAT LACHMI— (Plaintiff)— APPELLANT. 

Versus 

TOTA & ANOTHER— (Defendants)— RESPONDENTS. 

Case No. 1435 of 1886. 

Mortgage — Foreclosure — Reg. XVII of lfOG, section 8 —Suit for posses¬ 
sion—Absence of proof of previous demand before issue of notice of fore¬ 
closure — Fatal defect—Dismissal of suit — Judge's panama" signed with 
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Jiis initials only—Sufficiency of suck signature—“Official signature ’*— 
Presumption of due observance of all necessary formalities under the Regu¬ 
lation —Duty of plaintiff to prove affirmatively due performance of all suck 
formalites. In a suit to recover proprietary possession of certain land, after 
proceedings for foreclosure had been taken upon a mortgage by way of con¬ 
ditional sale with report to it, it appeared (bn a further appeat by plaintiff) 
that there was no proof on the record of, nor any allusion in the petition 
for foreclosure to, a previous demand having been made before the issue of 
the notice under section 8 of Regulation XVII of 1806. 

Held following 114 P. R. 1885, thot it was competent to the defendant 
to rely opon the above defect in defending the appeal ; that considering the 
long period for which tha suit had been pending, the plaintiff was not 
entitled to a remand at the present stage to enable him to supply evidence 
which he ought to have produced in the first Court upwards of three years 
ago : that the defect relied upon was a fatal defect, and in itself sufficient to 
justify a dismissal of the plaintiffs appeal. 

It appeared further in the above case that the notice required to be 
issued by the District Judge under section 8 of the Regulation, was signed 
with his intials only. Held, per Rattigan, J., (Rob, J. doubting as to this) 
that the decision of the Privy Council in I. L. R. 11 Calc., Ill, is conclusive 
on the question that the mere affixing of his initials to the parwana is not 
equivalent to the “ official signature " of the Judge which the law requires. 

A Court will not presume in a suit of the above nature that all for¬ 
malities have been duly observed in issuing the notices and parwana under 
Regulation XVTI of 1800. A District Judge who acts under that Regu¬ 
lation does not do so in a judicial but in a ministerial capacity, and 
inasmuch as he derives his power to issue the notice under a special enact¬ 
ment, every circumstance required by the enactment to give that power or 
to regulate its exercise, must appear on the face of the proceedings or by 
reasonable intendment, and it is for the plaintiff to prove affirmatively the 
due performance of every condition necessary to bo established before the 
foreclosure can attach upon the estate. 


No. 17. 

Before Rattigan and Roe , JJ. 

WAZIR SINGH— (Dependants) —APPEHLANT. 

Versus 

JAI GOPAX AND OTHERS— (Plaintiffs) —RESPON¬ 
DENTS. 

Case No. 294 of 1886. 

Onus probandi—Suit to enforce bond—Defendant denying receipt of con¬ 
sideration—Onus of proving consideration—Recital of receipt of consideration 
in bond—Acknowledgment before registering officer—Presumption of truth of 
such acknowledgment—Rebuttal of such presumption.— In suit to enforce a 
bond the execution of or consideration for which is denied by the defendant, 
the general rule is that, as the plaintiff has to prove his case the proof of the 
payment of the consideration lies upon the party who assorts it, that is to 
say, upon the plaintiff ; and inasmuch as the acknowledgment of receipt of 
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consideration in bonds and deeds is generally inserted in India before any 
actual payment of consideration takes place, and is merely intended to be 
formal, the simple existence of such an acknowledgment would not affect 
the application of the general rule as above stated. But where the acknow¬ 
ledgment is of a more formal character, made and recorded in pursuance 
of an Act of the legislature, as for instance the Registration Act, the 
presumption ought to be in favour of the truth of such a public declaration. 
This presumption, however, is not conclusive, and may be rebutted : it merely 
serves to shift the onus of proof to the party who denies the truth of the 
acknowledgment. 

Further appeal from the order of Major C. F. Massy , Divisional 
Judge , JuUundur Division , dated the 7th January 1886. 

The facts of this case sufficiently appear from the judgment 
of the Chief Court delivered by— 

S 

Rattigan, J. —The material facts in this case are that the 
defendant, appellant, executed a mortgage deed on the 13th 
July 1872, which was duly registered, in favour of the plaintiffs’ 
father, whereby he mortgaged h share of a khata comprising 
27 bighas 17 biswas, in consideration of Rs. 500, and agreed 
that Rs. 40 were to he paid annually to the mortgagee in lieu 
of profits. It was further stipulated that in case of default in 
payment, the mortgagee was to be put into possession of the 
mortgaged property. The mortgagee is said to have died in 
February 1875, and the present suit has been instituted by his 
sons just one day within the prescribed limitation, in order to 
enforce the condition with regard to possession. 

The defendant denied both the execution of the deed and 
the receipt of any consideration either in the form of a pre¬ 
existing debt or in cash. But the Courts below are agreed that 
the deed was in fact executed by the defendant Wazir Singh, 
though they differ as to consideration. The first Court having 
regard to the admitted fact that no profits had been realized 
by the mortgagee from the date of the transaction, that 
he, and his son after him, had remained inactive and had 
not attempted to enforce the condition with regard to posses¬ 
sion till the last day on which limitation would expire, and 
that a portion of the mortgaged land had been mortgaged else¬ 
where in 1876 without objection on the plaintiffs’ part, was not 
satisfied ^ that consideration had passed, and accordingly 
dismissed*the plaintiffs’ suit. The Divisional Judge, on appeal, 
took a different view, holding th it as the receipt of the 
consideration was mentioned in the deed, the onus of proving 
non-receipt of the same was on the defendant, which", he had 
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failed to discharge. He accordingly reversed the first Court's 

decision, and gave the plaintiffs a decree in the terms of their 
plaint. 

4 

In further appeal it is contended that the Divisional Judge 
has thrown the onus of proof on the wrong party, and that looking 
at the circumstances of the case, the presumption is strongly 
against the view that consideration passed. 

Now as cases of this kind not unfrequently arise, it may be 
as well to state briefly the rule which should guide Courts in deal¬ 
ing with* the question of onus of proof. 

We start of course with the elementary principle that a 
plaintiff has to prove his case, and therefore, speaking generally, 
the proof of the payment of the consideration lies upon the 
party who asserts it, that is to say upon the plaintiff, when ho 
sues to enforce a bond, the execution of or consideration for 
which is denied. ( N'airab Syad Alice Shah versus Mussammat 
Amanee Begum , 19 Weekly Reporter, 149, Privy Council). No 
doubt the rules of evidence, and the law of estoppel, forbid any 
addition to, or variation from, deeds or written contracts. But, 
as observed by their Dordships of the Privy Council in Shah 
Mahhan Ball versus Srikr'ishore Singh (2 B. L. R., 44, 

Privy Council,) “ the law furnishes exceptions to its own 
statutory protection,’’ and one of these exceptions refers 
to the want or failure of consideration,” which may con¬ 
sequently be pleaded (section 92, proviso 1 of the Evidence Act). 
Remembering also that the acknowledgment of receipt of 
consideration in bonds and deeds is generally inserted in this 
country before any actual payment of consideration takes 
place, and is merely intended to be formal, the simple existence 
of such an acknowledgment would not affect the application 
of the general rule to which we have referred. But where the 
acknowledgment is of a more formal character, made and 
recorded, for instance, in pursuance of an Act-of the legisla¬ 
ture, such as the Registration Act, the presumption ought 
to be in favour of the truth of such a public declaration {jV^aivab 
Syad AlJee Shah’s case, 19 Weekly Reporter, at page 150, Privy 
Council , No. 153, Punjab Record , 1882). This presumption, 
however, is not conclusive, and may be rebutted. It merely 
serves to shift the onus of proof to the party who deflies the 
truth of the acknowledgment. 

If we apply these rules to the present case, we must 
admit that as the deed of mortgage was registered and cojitaiped 
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an acknowledgment of consideration, the plaintiffs start with 
a presumption in their favour, once it is proved that the deed 
was really executed by the defendant. Upon this latter 
point we ourselves entertain no doubt, and the question there¬ 
fore is, whether the defendant has succeeded in raising a suffi¬ 
ciently strong counter presumption in his favour which would 
throw the onus back again on to the plaintiffs ? 

After considering the circumstances of the case, we think that 
the defendant has done so. In the first place the mortgage 
deed recites that the consideration was an old debt, and the two 
attesting witnesses profess ignorance as to what it was. The 
defendant denies the existence of any such debt, and the plain¬ 
tiffs are not able to produce any bonds or books of accounts in 
support of it. Then we have the plaintiffs’ inaction for a period 
which is just one day short of twelve years. The plaintiffs 
admit that during this long period not a farthing has been paid 
by the defendant for profits, although, as already mentioned, 
the bond expressly stipulated for an annual payment of Rs. 40. 
Now it seems to us to be a matter which calls for full and satis¬ 
factory explanation, why the plaintiffs have remained inactive 
during this long period, notwithstanding that the mortgage- 
deed contained the provision that in case of default the pos¬ 
session of the land was to be transferred to the plaintiffs. It 
seems to us to be scarcely credible that if consideration had 
passed under the deed, a native money dealer in the plain¬ 
tiff Jai Gopal’s position (the first Court describes the plaintiff 
as a shrewd man, and a notorious litigant ”) would have neg¬ 
lected to enforce his remedy for so many years. The only 
explanation that is offered is, that the plaintiffs accidentally 
found the deed of mortgage amongst their father’s papers only 
a short time before the suit, and that they had no previous 
knowledge of the existence of such a transaction. But we can¬ 
not accept this explanation as at all satisfactory. The father 
himself lived for some three years after the mortgage deed 
was executed, and yet he never took any action upon the deed. 

It is also unlikely that the plaintiffs themselves remained ignor¬ 
ant of the transaction from February 1875, when their father 
died, until the 12th July 1884, when the suit was instituted, or 
thereabouts. Having regard therefore to these circumstances, 
we think that, coupled with the defendant’s denial of considera¬ 
tion, they are sufficient to relieve the defendant of the onus 
which primarily rested on him, and to require the plaintiffs to 
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prove affirmatively that consideration did pass. This, on the 
record before us, the plaintiffs must be held to have failed to 
do. If they suffer it is their own fault, for it is a general 
proposition that stale demands like theirs are always regarded 

in Courts of Justice with suspicion (Taylor on Evidence , Vol. I, 
section 122). 

AA e must therefore accept this appeal, and reversing the 
order of the lower Court, we dismiss the plaintiffs’ claim with 
costs throughout. 


No. 18. 

Before Rattigan and Roe, JJ. 

TOTA— (Defendant)— APPELLANT. 

Versus 

SAKOTIA —(Plaintiff)— RESPONDENT. 

Case No. 1 69 of 1886. 

Adverse possession —Landlord and Tenant —Non-payment of rent — 
repudiation of landlord's title—Acquiescence by landlord. —Held, that where 
in a suit for immovable property, the defendant is found to have originally 
obtained permissive possession of such property, and to have agreed 
to pay the plaintiff certain dues in recognition of his right as the pro¬ 
prietor, the relation of landlord and tenant, which would arise from such 
an agreement, would not be necessarily determined by the mere non¬ 
payment of the dues, nor even by a mere repudiation of the title of the land¬ 
lord, unless under circumstances which showed that the landlord had acquiesc¬ 
ed in his act of repudiation. In the latter case it would be the acquiescence 
of the landlord, and not the mere denial of his title by the tenant, which would 
put an end to the original relation of the parties. 


No. 19. 

Before Rattigan and Roe, JJ. 

RAM CHAND AND OTHERS— (Defdts.)— APPELLANTS 

Versus 

SHADI RAM AND ANOTHER— (Pltffs.)— 

RESPONDENTS. 

Case No. 1357 of 1886. 

Limitation Act (XV of 1877>, section 14, and Sch. II, arts. 69, 78, 80— 
Exclusion of time of proceeding bona fide in Court without jurisdiction —Cause 
of a like nature with want of jurisdiction— Sait upon dishonoured hundis 
—Suit on hundis never 'presented for acceptance but only for payment .—- 
In a suit based upon two hundis, which were drawn in favour of the plaintiffs 
by the defendants upon certain parties, who subsequently became insolvents, 
and which were not paid at maturity, it appeared that in a former suit the 
present plaintiffs had sued the same defendants upon the same hundis, 
alleging that they had not been paid at maturity, which sqit was ultimately 
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dismissed on the ground that as the plaint did not allege that the hundis hacl 
been presented for payment to the drawees and had been dishonoured by 
them no cause of action was disclosed, and the suit in the form in which it 
was instituted was consequently unmaintainable. The plaintiffs supplied the 
defect which caused the dismissal of their former suit by presenting the 
hundis for payment, and on their being dishonoured instituted the present 
suit, contending in answer to a plea of limitation set up by the defendants, 
(1) that art. 78 of the 2nd Schedule of the Limitation Act (and not art 09 
as the defendants contended) was applicable to the suit: »,2 > that even if art. 
69 was applicable, tho plaintiffs were entitled, under section 14 of the 
Limitation Act, to deduct the period during which tho first suit was pending, 
because that suit was dismissed upon a ground of a like nature to that of 
jurisdiction. 

Held that tho last contention could not prevail, as the reason why the 
plaintiffs lost their first suit was, that they had not fulfilled those conditions 
which alone entitled them to come into Court, and the fault being ontirely 
their own, they could not be held to have been bona fide prosecuting 
a case with due diligence, when there was such a palpable flaw in their 
plaint that it had to be dismissed because it failed to disclose a cause 
of action. Moreover the Court in which the suit was brought had a 
perfect right to entertain it, and it was not through “ defect of jurisdiction 
“ or other cause of a like nature ” that the suit ended as it did, but simply 
because in the opinion of the Court, the plaintiffs were not then in a position 

to sue at all. 

Held further, that neither of the articles respectively contended for by 
the panics applied to a suit based, like the present, on a dishonoured 
hundi, payable at a fixed time after date, but uhich had never been presented 
for acceptance , but only for payment, but that article 80 governed the 
case, and that plaintiffs’ suit was therefore barred by time, having been 
instituted more than three years from the date when the hundis became 

payable. 


No 20. 

Before Rattiyan and Roe , JJ. 

RAM PERSHAD— (Defendant)— APPELLANT. 

Versus 

CHATAR & OTHERS— (Plaintiffs) —RESPONDENTS. 

Case No. 1576 of 1886. 

Mortgage—Construction of instrument - Personal liability of mortgagor — 
The question for decision was whether under the terms of tho mortgagee eet 
upon which the suit was based, tho plaintiffs were entitled to enforce a 
personal liability against the defendants, the mortgagors. It appeared from 
the terms of the instrument that there was in the first place a stipulation 
for payment within a year, and also a stipulation for payment of interest at 
a given rate, for the endorsement of all payments on the back of the mstru- 
ment, and against alienation of the property until payment of t\c te 9 
the concluding clause of the instrument being to the following effect: 
‘•Should it happen that I am unable to effect redemption within the period 
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“ above specified, then in that event I will renew the document held by the 
“ mortgagees without any objection.” 

Held, that on the true interpretation of the above instrument and 
especially of the stipulation for payment within a year the personal liability 
of the mortgagors was not excluded. 


No. 29 

Before Burney and Powell, JJ. 
CHARANJIT MAL —(Plaintiff)— APPELLANT. 

Versus 

MUSSMT. MITHO AND ANOTHER— (Defdts.)— RESPDTS. 

Case No. 2959 of 1886. 

Civil Procedure Code (Act XIV of 1882*, section 368— Death of respondent 
during pendency of appeal—Legal representative —During the pendency of 
an appeal in the Chief Court in a pre-emption suit brought by the pre-emptor 
as appellant against the vendor and the vendee as respondents, the vendor 
respondent (who was a childless widow) died; whereupon an application 
was duly made by the appellant under section 368, Civil Procedure Code, 
to substitute, as the legal representatives of the deceased respondent, 
certain persons who were the reversionarj r heirs of the husband of the 
said deceased. It was objected at the hearing on their behalf that they 
were not the legal representatives of the deceased respondent, as there 
were a sister and a sister’s son of the deceased in existence. 

Held , that the term “ legal representative ” as used in section 368 of 
the Code .clearly does not necessarily mean “ legal heirs : " that it is not 
the intention of the section that an elaborate inquiry and decision should 
be given, in case of nice questions arising as to exactly who, under parti¬ 
cular rules of law, is the legal representative, and that looking in the 
present case to the obvious practical interest which the reversioners had in 
the property, and the great probability (to say the least) that they were as 
much the next heirs and representatives as a sister or a sister’s son, the 
objection taken by the respondents must bo disallowed. 


No- 32. 

Before Plow den and Tremlett, JJ, 

ALAM KHAN —(Defendant)— APPELLANT. 

Versus 

MUHAMMAD NAWAZ KHAN AND ANOTHER— 

(Plaintiffs)— RESPONDENTS. 

Case No. 442 of 1886. 

Arbitration—Private award—Plea in bar. -Case in which a private 
award was successfully pleaded in answer to a suit in which the plaintiffs 
sought to recover property forming part of the subject-matter of the 
award in defendants' favour. 

Civil Judgment No. 56, Punjab Record, 1886, distinguished from the 
present case, on the ground that though the award pleaded in both cases 
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dealt with a matter beyond the jurisdiction of the Civil Court, the award 
in the present caso dealt separately with such matter, the decision with 
regard to such matter being therefore separable from the other portions of 
the award covering the matters in dispute in the present case. 


No 39 

Before Rattigan and Roe , JJ. 

BELI RAM —(Plaintiff)— APPELLANT. 

Versus 

KAKU —(Defendant)— RESPONDENT. 

Case No. 222 of 1886. 

Right of way—Public thoroughfarc--Special damage—Public and private 
injuries.— Plaintiff sued to restrain defendant from preventing his passing 
through a covered porch, which opened on each side into a lane, each lane 
being admittedly a public lane, and each having at the end of it a house 
belonging to plaintiff, alleging that he had used this route for over 20 
years. It appeared that by passing through these ianes and the porch the 
distance between plaintiff’s two houses was considerably diminished. The 
lower appellate Court, finding it proved that the porch was a public 
thoroughfare, held that the plaintiff’s suit would not lie, as ho had not sus¬ 
tained any “special damage.’’ 

Held , reversing the order of the lower appellate Court, that the plaintiff 
was entitled to succeed in his suit. The injury complained of by the 
plaintiff was a private injury, in that he had been deprived, by the 
wrongful act of the defendant, of a right which he had hitherto peaceably 
enjoyed, and been driven to a circuitous, and therefore inconvenient, route : 
and that this injury would bo equally a private injury to him, whether the 
right of the public to pass through the porch was or was not interfered 

with at the same time. 


No 46 

Before Burney and Tremlett , JJ. 

MIR MANSAB ALI— (Defendant)— APPELLANT. 

Versus 

MIR DOST ALI —(Plaintiff)— MUHD. ABADULLA 

KHAN —(Defdt.)— RESPDTS. 

Case No. 1303 of 1886. 

Custom, Alienation—Pathans of Jullundur district — Will- -Found that 
there is no recognized custom among Pathans of the Jullundur district, by 
which a proprietor can interfere with the interests of his descendants in his 
estate by way of will without their consent. 
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No. 51. 

Before Rat tig an and Roe , JJ. 

BAKSHA & ANOTHER— (Defendants) —APPELLANTS. 

Versus 

MIRBAZ— (Plaintiff) -RESPONDENT. 

Case No. 977 of 1887. 

Muhammadan Law , Marriage—Guardians for marriage—Marriage 

contracted by mother in lifetime of father—Effect of delegation of his right 

by nearer to more remote guardian—Power of minor female whose marriage 

has been contracted by guardian other than father to repudiate the marriage 

on attaining puberty—Ratification.—In a suit by a Muhammadan for the 

custody of the defendant as his wife, it appeared that the father of the 

defendant, having turned faquir some 8 or 9 years ago, divorced his wife, the 

mother of the defendant, making the defendant over to her mother in lieu of 

dower, and relinquishing all claim to her as her father. The girl thereafter 

lived with her mother, and was married by her about a year before suit to 

the plaintiff, with whom she apparently lived as a wife till a few months 

befoio the present suit, when she was taken away by her father and married 
to the second defendant. 

Held that, under the above circumstances, the plaintiff’s marriage was a 
valid marriage according to Muhammadan law, which, in the absence of 
custom, must be held to govern the parties: that the conduct of the 
father in turning faqir and making over the child to the mother showed 
clearly that he intended to commit the guardianship of the child to the 
mother, and that this delegation of his right empowered the mother to 
contract a valid marriage on behalf of her daughter; and that though 
by Muhammadan law a minor female, whose marriage has been con¬ 
tracted by any guardian other than the father or grandfather, has the 
option on arriving at puberty of either ratifying the ‘contract entered into 
during hei minority, or of cancelling it, such option must be exercised 
immediately upon attaining puberty, and if the marriage is not then repudiat¬ 
ed it mil be deemed to be ratified. 

Such ratification was found as a fact in the above case. 


No 52. 


Before Blonden and Burney , JJ. 

MUSST. ALlLA JOWAI— (Defendant) —APPELLAN 

^ Versus 

MUSST. FATIMA— (Plaintiff) —MUSST. HAFTZAN 

(Defendant) —RESPONDENTS. 


Case No. 1294 of 1886. 

Custom, Inheritance—Khojas of Kasur— Exclusion of daughters by sons 
and of sisters by daughters .—Found that among the Khojas of Kasur by 
custom, m the succession to immovable property (1) of an owner, who dies 
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leaving male and female issue, the sons exclude the daughters, and (2) 
of an owner who dies without male issue leaving daughters and a sister, 
the daughters exclude the sister. 

No. 60 

Befoi'c Rattigan and Roe , JJ. 

ATTAR SINGH— (Plaintiff) —APPELLANT. 

Versus 

JAWAHIR LAL— (Defendant) —RESPONDENT. 

Case No. 995 of 1886. 

Easement—Grant by owner of tenement of part of that tenement—Ease¬ 
ments passing to grantee of such grant—Reservation of rights over tenement 
granted—Express and implied reservation—Easements of necessity — Right to 
support from adjoining buildings.— On the grant by the owner of a tenement 
of part of that tenement as it is then used and enjoyed, there will pass to 
the grantee all those quasi easements of an apparent and continuous 
character, i.e., all those easements which are necessary to the reasonable 
enjoyment of the property granted, and which have been and are at the 
time of the giant used by the owners of the entirety for the benefit of the 
part granted. 

If the grantor intends to reserve any right over the tenement granted, 
it is his duty to reserve it expressly in the grant ; but this rule is subject 
to the exception relating to ways and oilier casements of necessity ; an 
easement of necessity being one without which the enjoyment of the severed 
tenement could not be had at all. 

A right of support for buildings from the subjacent and adjacent soil 
and from adjoining buildings arises by implied grant, in the absence of 
express stipulation, in every ease where a grant of land for purposes of 
building is made by the owner of the adjoining house. 

Appeal from the order oj' T. O. Wilkinson , Esquire , Officiating 
Divisional Judge , Amritsar Divisiovi, dated 1 \th April 1886. 

K. P. Roy, for appellant. 

P. C. Chatterji, for respondent. 

The facts of this case are fully set out in the judgment of 
the Chief Court, delivered by— 

Rattigan, J.—In this case the plaintiff and one Tek Chand 
were the owners of two houses with an intervening plot of land, 
and by a deed of sale, dated 27th April 1875, they sold this 
intervening plot, which is indicated by a black line in the map 
filed by the plaintiff in the first Court, to a person named 
J a f?Kannath, the father of the minor defendant. Prior to this 
sale, it appears that there was an opening at the point (/.) in the 
plaintiff’s map, which afforded a passage to and from the lane 
on the north side to the houses occupied by the plaintiff and Tek; 
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Chand ; and from the evidence it further appears that this 
passage had existed for a period variously stated as extending 
from 12 to 16 years. Subsequently to the sale, Tek Chand- 
is said to have opened on his own land an exit-door on the 
north leading into the lane, as indicated in pink color on the 
plaintiff’s map, while the defendant’s father, shortly before his 
death, did certain acts with respect to the intervening land 
purchased by him which the plaintiff complains amount to 
infringements of certain easements and conveniences enjoyed 
by him prior to the severance of ownership, and which he 
contends were expressly or impliedly reserved to him. These 
acts are said to have consisted (l) in the closing of the 
passage on the north at the point (/.) which has been caused 
by the defendant’s father constructing a deodi or entrance 
hall, through which he refuses to allow the plaintiff egress 
or ingress; (2) in closing a drain which ran along the present 
eastern wall of the deodi , from the points d to m on the 
map prepared by Gulam Kadir, Overseer, and (3) in the 
defendant’s placing rafters on the plaintiff’s wall marked b 
in the plaintiff’s map, the plaintiff’s wall being indicated by a 
brown coloured line, and the defendant’s new wall by a light- 
green line. 

The Courts below have dismissed the plaintiff’s suit on the 
ground that he was not able to prove any express reservation 
of the rights he claimed, and he was equally unable to claim 
them under the provisions of section 26 of the Limitation Act, 
as the period requisite to establish an easement by prescrip¬ 
tion had not admittedly accrued at the date of suit. The 
Divisional Judge, however, certified the ease for further appeal, 
and the plaintiff has accordingly availed himself of this remedy 
to obtain a decision of this Court on the points noted in the 
written grounds of appeal, which are as follows :— 

1. Section 26 of the Limitation Act (XV of 1877) does 
not govern this case. 

2. The right of passage, drainage, &c., is based on an 
implied grant to be gathered from the deed, dated 27th April 
1875, under which defendant derives his title from plain tiff¬ 
in that deed “ plaintiffs possession as it has been ” is main¬ 
tained. 

3. The word possession ” includes every accessory right 
as well as a right of physical or constructive possession. 
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These grounds were somewhat amplified in argument, and 
it was contended, in the first place, that the deed of sale expressly 
reserved the right of way and the retention of the drain as 
now claimed, but we are clearly of opinion that the deed itself 
will not bear any such construction. The words relied upon as 
showing an express reservation are those quoted in the judgment 
of the Divisional Judge, which occur in the description of 
boundaries, and which, in our opinion, do not mean anything 
more than that, on the eastern side, the land sold was bounded 
by the plaintiff’s premises according to actual possession, whether 
those premises were packka or kacha. It is to be noted that 
in the body of the deed, and just above the passage where the 
boundaries are given there is a distinct reservation of a window, 
and it may be reasonably presumed that, if any other rights or 
conveniences were intended to be expressly reserved, the 
opportunity would have been taken to have mentioned them at 
the same time and in that place. But whatever may have been 
the intention of the parties, we can only say that the language 
of the deed, which is unambiguous, docs not admit of any such 
interpretation as the plaintiff seeks to attribute to it. We must, 
therefore, hold that there was no express reservation of the 
rights now claimed by the plaintiff. 

There remains the question whether these rights or any cf 
them can be deemed to have been impliedly reserved. 

In this connection it is important to observe that ti e 
easements or quasi easements claimed by the plaintiff cannot 
be said to have legally existed as such, prior to the unity 
of ownership of the two houses, and the intervening land 
in the plaintiff and Tek Chand. This is evident from the 
admitted fact that neither the right of way through the 
door-way or opening at the point j in the map, nor the drain 
claimed by the plaintiff, can be referred to a longer period 
than 12 or 16 years before suit. It would appear, therefore, 
that these quasi easements or conveniences must have been first 

used during the unity of ownership, and had consequently no 

• 

prior legal existence. Such being the case, we come at once 
to the application of two general propositions which may be 
extracted from the English authorities as gorveming cases of 
the kind now before us. These two propositions are well stated 
by Lord Justice Thesiger in the comparatively recent case 
(1879) of Wheel don versus fiurroivs* Law Reports, 12 Chancery 
Division, at page 49, and substantially accord with what is 
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stated in the 2nd edition of Goddard’s treatise on the Law 
oj Easements (18 f /), at page 111. The first of these proposi¬ 
tions is ; that on the grant by the owner of a tenement of part 
of that tenement as it is then used and enjoyed, there will 
pass to the grantee all those quasi easements of an apparent 
and continuous character, or, in other words, all those easements 
which are necessary to the reasonable enjoyment of the property 
granted, and which have been, and are at the time of the 
grant, used by the owners of the entirety for the benefit of the 
Part granted. The second proposition is that, if the grantor 
intends to reserve any right over the tenement granted, it is 
his duty to reserve it expressly in the grant. Both these 
general rules were said by the Lord Justice to bo founded upon 
a maxim which is as well established by authority as it is 
consonant to reason and common sense, viz., that a grantor shall 
not derogate from his grant, and if we might venture to add an 
additional reason of our own in support of the second proposi¬ 
tion, we would say it is to be found in the equally well established 
rule of construction verba chartarum fortius accipiuntur contra 
proferentem. 

The first proposition is also supported by several Indian 
decisions, of which the following are perhaps the most in 
point, namely :— Ratanji IZormusjee Bottlewala versus Edulji 
Ilormusjee Bottlewalla 8 Bombay High Court Reports, 181 ; 
Morgan versus Kirby , Indian Law Reports 2 Madras, 46 ; and 
Ckarn Sarnokar versus Dokori Chander Thakar, Indian Law 
Reports, 8 Calcutta, 956. But in order to avoid misapprehen¬ 
sion, it is necessary to draw attention to the fact that the obser¬ 
vations of Lord Justices James and Mellish in the case of Watts 
versus Kelson ( L . R. 6 Ch. 166, 174), quoted with approval by 
the Bombay and Madras Courts, so far as they can be said to 
impugn the authority of Lord Westbury’s decision in Suffield 
versus Broivn , 4 D. J. and S. 185, in which he laid down 
the principle that as a general rule no implication can be made of 
the reservation of an’easement to the grantor, must be now held 
to lose all the weight which might otherwise attach to them by 
reason of the elaborate and considered judgment of the Court of 
Appeal in Wheeldom versus Burrows, above cited. 

According, therefore, to the latest and most authoritative 
exposition of the law governing such cases in England, a reser¬ 
vation of such rights as those claimed by the plaintiff in the 
present action cannot, as a general rule, be implied. But this 
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rule is subject like so many othei legal rules to certain excep¬ 
tions, and one of those exceptions is the well known one relating 

to ways and other easements of neees- 
* This exception appears , .* , . , ,, 

to be recognised in the sity. And this brings us to the con- 

Indian Easements Act, sideration of the argument verbally 
section 15. 

advanced by the learned pleader for the 
appellant, that both the right of way and the drain are ease¬ 
ments of necessity, and must, therefore, be presumed to have 
been reserved by the grantor. Now an easement of necessity is 
one without which the enjoyment of the severed tenements 
could not be had at all (Tnnes’s Digest of the Lair of Easements , 
3rd edition, page 10.) 

Applying this test to the plaintiff’s case, it is abundantly 
clear from a mere inspection of the map that, as regards the 
right of way, the closing of that way would not in the least prevent 
the plaintiff from opening out a new passage from his own 
premises into the lane on the north, precisely as his former co¬ 
owner, Tek Chand, has done for his premises. Indeed it appears 
that such a passage formerly existed, and is indicated in the map 
prepared by Ghulam Kadir, Overseer. There is, therefore, no 
reason for supposing that the deprivation of the right of way 
claimed in the plaint would even seriously inconvenience the 
plaintiff ; much less that it is essential for the enjoyment of his 
portion of the severed tenement. The plaintiff has at all events 
given no evidence whatever to support such a notion, and we 
must find against him on this point. The same may be said of 
the drain in regard to which the plaintiffs evidence equally fails 
to prove that it is either essential to the enjoyment of the 
plaintiffs property, or that its being closed would even cause 
him inconvenience. This portion of the claim must, therefore, 
also be rejected. 

There only remains the third branch of the claim, which 
stands on a totally different footing. The plaintiffs original 
contention was that by placing his rafters on the plaintiffs 
wall at the point marked h in the map, the defendant had 
interfered with his wooden ladder which he used for getting on 
to the roof of his house. This claim does not of course depend 
on any implied reservation of an easement of necessity, but is 
based according to the argument in this Court on the ground 
that the defendant has no right to put an additional burden on 
the plaintiffs wall without his consent. It is from the defen¬ 
dant’s point of view that the question of an implied grant 
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arises, and it is contended on his behalf, that on the severance 
of the t\\ o tenements, it must be held that there was an implied 
grant of everything by which the grantee could have and en¬ 
joy full use of his land, and that this included the right of 
support from plaintiffs wall for any structure that the defendant 
might build on the severed portion. Now a right of support 
for buildings from the subjacent and adjacent soil and from 
adjoining buildings no doubt arises by implied grant, in the 
absence of express stipulation, in every case where a grant of 
land for purposes of building is made by the owner of the 

adjoining house.* But whether this 
* Goddard on the Law of ... T . . , 

Easements, page 187, 2nd ri £ ,lt could be asserted to the extent 

“ ; ofEas^Z:!z% Claimed by the defendant in the pro- 
edition, page 45. sent case we are not' now, we think, 

called upon to decide. It does not 
appear to us that as the plaintiff put his case in the Courts 
below, he disputed the defendant’s light to place his beams or 
rafters on his wall, nor did he adduce any evidence to show 
that this additional weight was likely to injure his property. 
His sole contention was that the defendant’s act had interfered 
with a wooden ladder which was used for the purpose of 
ascending the roof of his, the plaintiff’s house. But it is 
obvious from the map filed with the proceedings that the ladder 
might still be placed on the southern side of plaintiff’s wall, 
and in that position it would apparently answer all the pur¬ 
poses for which the plaintiff requires it. Moreover the plain¬ 
tiff s own evidence proves that the defendant’s building was 
constructed about four years before the suit (see the evidence of 
Rada Ram, witness for plaintiff), and his standing by until the 
building was completed shows acquiescence on his part. But the 
main ground on which we base our decision is, that the plaint 
does not challenge or dispute the defendant’s right to place his 
beams on the plaintiff’s wall, but simply complains of the inter¬ 
ference with the plaintiff’s ladder, which is not pressed in this 
Court at the argument ; while the written grounds of appeal 
filed in this Court do not raise any question whatever as to this 
portion of the claim, whether as regards the interference with 
the ladder or as to the additional burden which the defendant 
has placed on the plaintiff’s wall. None of the grounds of 
appeal touches either of these matters ; on the contrary each 
adduces different reasons in support of the implied reservation of 
the plaintiff’s right to the passage and drain already dealt with, 
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and cannot bo applied to the third branch of the claim as argued 
in this Court, which is really based, as we have previously 
pointed out, on a totally different ground. We, therefore, inti¬ 
mated during the argument, that we were not disposed to allow 
the original grounds of appeal to be departed from, and after 
further consideration, and having regard to the nature of the 
claim originally advanced in the plaint, we are confirmed in our 
view that this is the right course to adopt, especially with 
reference to the observations of their Lordships of the Privy 
Council in the recent case of Af yl apore lyasatcmy Vyapoory 
Moodliar versus Yco Kay, Indian Law Reports, XIV Calcutta, 
801. 

For the reasons above given we accordingly dismiss this 
appeal with costs. 

No. 61. 

Before Rattigan and Roe, JJ. 

SHEO DAS & OTHERS— (Defdts.)— APPELLANTS. 

Versus 

KANHAYA LAL— (Plttf.) —RESPONDENT. 

Case No. 1710 of 188G. 

Promissory Note- Dill of Exchange—Original consideration—Evidence 
— Stamp—Construction of instrument. —Though in certain cases where a 
negotiable instrument, taken on account of a pre-existing debt and as a 
conditional discharge of such debt, is inadmissible in evidence for want 
of a proper stamp or for somo other reason, the creditor may, if payment 
be not made when the instrument falls due, revert to his original rights, 
and, disregarding the instrument, sue for the original consideration, pro¬ 
vided he has not endorsed or lost or parted with the instrument under 
circumstances which would make the debtor liable upon it to some third 
person, yet when the original cause of action is the instrument itself, and 
does not exist independently of it, e. g. when the money is lent upon it, 
in such case there is no cause of action for money lent otherwise than 
upon the instrument itself, and the instrument being the only contract 
between the parties, the plaintiff cannot (with reference to section 91 of 
the Evidence Act) establish his case without it. 

The document translated into English runs as follows : — 

“ May you ever be enjoying sound health. Best • compli- 
“ ments from Shco Das Ram, Kahn Chand Kitha and Atma Ram 
“Kitha, to Kanhya Lai Maggo. Debit us with Rs. 620 (in letters also, 
“ Rupees six hundered and twenty only) and pay the same to Malik 
“ Charn Das Gangahar. Dated Magh 12th.” 

“ We will pay you the same on Phagan 15th without any excuse 
" in place of Ganda Kitha on account of l alf. Dated Magh 12th 
“Sambat 1941.” 

A document construed by the lower Courts as a promissory note, but 
which appeared to be rather in the nature of an unconditional order directing 
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a certain person (viz. tho plaintiff) to pay a certain sum of money 
to a certain person, held to fall within the definition of a “bill of ex¬ 
change, in section 5, Act XXVI of 1881, notwithstanding the conclud¬ 
ing clause of the instrument which contained a promise (conditional on his 
meeting the bill) to repay the plaintiff on a specified date. The latter 
clause was held not to control the operative part of the instrument as an 
“ unconditional order for the payment of money to a certain person, ” 

but merely to contain an assurance for the satisfaction and information 
of the drawee. 


No. 63. 

Before Burney and Powell, JJ. 

MAKSUD AM & OTHERS— (Defdts.) —APPELLANTS. 

Versus 

SALAR BAKHSH & OTHERS— (Pltffs.) —RESPDTS. 

Case No. 145 of 1886. 

Limitation Act (XV of 187 7), section 19 —Acknowledgment of mortgagors 

right to redeem Entry in Settlement Record — Certain entries in a village 

Settlement Record, viz. certain items in tho Khewat, read with a clause 

in the \\ ajib-ul-arz, held (under the circumstances of tho case) not to 

amount to an acknowledgment in writing, such as would, under section 

19 of the Limitation Act, save the right of redemption to the representatives 
of the original owners. 

Civil Judgment No. 32, Punjab Record, 1880, cited and followed. 

Appeal from the order of T. Roberts, Esquire, Divisional Judge, 

Hissar Division, dated 21s/ November 1885. 

K. P. Roy for appellants. 

J. C. Basu for respondents. 

This was a suit for redemption of bighas 3, biswas 13^ of 
land, mortgaged for Rs. 60, situate in Mauza Kan Mazrah. 

The material facts of the case appear from the judgment 
of the Chief Court, delivered by— 

Powell, J. This case and No. 146 and 147 are all on the 
same footing, and may be disposed of by the same judgment. 
The question in all of the cases is whether certain entries in 
the village Settlement Record of 1852, that is, certain items in 
the Khewat, read along with a clause in the JVajib-ul-ars (in 
this case these documents are all combined in one), amount to a 
written acknowledgment such as will, under section 19 of the 
Limitation Act, save the right of redemption to the original 
owners (whose representatives are plaintiffs). 

The judgment of the Divisional Judge is that they do. 
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It is practically admitted (at all events for the purposes of 
this appeal) that the record produced, is one of the locally 
preserved copies or duplicates of the Settlement Record, the 
originals at head-quarters, of the Gurgaon district, having been 
destroyed in the mutiny. It is also to the same extent admit¬ 
ted, that the signatures (which are names without descriptive 
additions) appearing at the end of the document, include those 
of the mortgagees, or their ancestors, and represent . what 
stood in the lost original. The name of the mortgagor does 
not appear, and of course it is open to question, whether, in the 
original, the names which appear were actually the signatures 
of the persons named. 

It is quite clear that the entries, four in number, speak of 
Saadat Ali and others as mortgagees of Madan, proprietor, and 
the Wajib-ul-arz says that, “ if any one has heretofore, in 
“ accordance with the entries in the khewat, effected any mort- 
“ gage to a stranger ” the mortgagors will redeem (only) at a 
certain convenient season. There is, however, no specific men¬ 
tion of the mortgages, their date or conditions, nor any promise 
to admit redemption. It may be noted that these entries made 
about 1 852, were within about 47 years of the mortgages, which 
are referred to 1222 Hijri = A. D. 1805. 


The authorities relied on in the appeal, are a case in 
Indian Law Reports, I Allahabad, 117 and Punjab Record No. 
93 of 1877. These, it is contended, are sufficient to outweigh 
the later case No.. 32 of 1880 ; but it is not noticed in argu¬ 
ment that there is also a case (unpublished) No. 1541 of 1883;* 

in which Mr. Justice J. W. Smyth 
expressly follows the judgment of 1880, 
using language almost the same as that 
adopted by Mr. Justice Plowden in that case. 


*Gugan 

Versus 

Jaicana 


It may at once be admitted, that in the Allahabad case 
there was a khewat and Wajib-ul-arz all combined in one, and 
signed at the end as in this case ; but the entries were con¬ 
siderably more specific. One Judge dissented from the judg¬ 
ment of the Court. We do not intend to criticize this judgment 
in any detail, because we consider that, even if its bearing was 
more direct than it really is, we should still be bound to prefer 
the concarrent rulings of this Court. It will be sufficient to 
remark then, that the entries were more specific than they are 
here, and moreover that the case turned on the language in 
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schedule II, article 148 of Act IX of 1871, which is different 
in some respects, from the wording of section 19 of the present 
Act. 


The case alluded to by Mr. Roberts is perhaps this case : 
no case in either VI (or II) Allahabad, page 20, as cited by 
him in the judgment appealed from, can be traced. 

The case No. 93 of 1877 (which it may be presumed was 
considered, though it is not specifically quoted by the learned 
Judges in 1880 and 1883) is not really in conflict, and does not 
really detract in any way from the accuracy of our statement 
that the concurrent judgments of this Court are against the 
Allahabad authority ; assuming that case to be more exactly 
applicable than it appears to us to be. In the 1877 case 
(Punjab Record No. 93), it is clear that there was no dispute 
that the entry was of such a nature, that it did amount to an 
acknowledgment, if only it was duly signed. Reference is made 
to an acknowledgment of the mortgage recorded in the. 
11 ajib-ul-arz of the village ; ” and further on (page 244) 
the mortgagees signed the administration-paper in which the 
admission of mortgage and promise to allow redemption is 
contained.” The only question was whether the usual cus¬ 
tom of tocuhing the pen ” or putting on the zamindar’s seal, 
(the parties being illiterate) amounted to a “ signing ” within the 
meaning of the law, and the judgment of Mr. Justice Fitz¬ 
patrick is wholly devoted to settling this point. 

The reason given by Mr. Roberts (Divisional Judge) for 
rejecting the case, Punjab Record No. 32 of 1880, is quite mis¬ 
taken. No doubt it is not here a ca.se of a sub-mortgagee signing ; 
but that is not the point of the judgment that is the authority, 
but what follows :— 

Mr. Justice Plowden remarks—(page 71) : “ I am unable 
to hold that the signatures of—at the end of the khewat 
amidst a mass of other signatures, is a signature to the parti- 
“ cular entry above described * * * * j am una fcle to 

hold that every person who has signed the khewat at the end 
has thereby attested each and every entry in it, whether or 
not the particular entry purports to concern him. It is not 
the case that there is in the khewat no other entry to which 
the act of in affixing his signature thereto can be referred. ” 
And the learned Judge goes on to show that there are other 
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entries (as here) to which the attesting signature may more 
directly refer. 

This exactly applies to the case before us : and, as already 
remarked, almost identical language was used by Mr. Justice 
Smyth in case No. 1541 of 1883 Gugan versus Jawana. 

It is not a question of whether the general inference which 
the mind would naturally draw, is that the signatures must 
have acknowledged the subsistence of the mortgage (anti 
therefore the right of redemption) at the time ; or whether 
the 'probability is that, judging from the entries, they intended 
so to acknowledge ; the question is whether, taking the 
distinct words of section 19, such entries are sufficient as 
direct written admissions of liability ; and whether the 
signatures at the end of a great mass of heterogeneous matter 
(among which these entries and the inferences to which they 
give rise may well have escaped attention) can fairly be held 
to bind the writers to each and every expression or entry 
throughout the document. 

We certainly hold that they cannot ; and we have pointed 
out that Mr. Robert’s only reason, almost, for thinking other¬ 
wise, is his distinctly erroneous reading of the case No. 32 
of 1880 

We accept the appeal with costs, and restore the order of 
the Deputy Commissioner, dated 16th June 1884, which 
dismisses the suit for redemption, except in respect of a small 
portion specified. 


No- 64- 

Before Rattiyan and Roe, JJ. 

CHOWDHRI ASA NAND— (Pltff.)— APPELLANT. 

Versus 

MAMTJN & 2 OTHERS— (Defdts.)— RESPONDENTS. 

Case No. 1778 of 1886. 

Pre-emption—Mortgage or Sale— Allegation that transaction in form of 
mortgage teas really a sale—Admissibility of evidence to prove real nature 
of transaction —Mistake— Fraud. — In a suit for pre-emption of certain 
property professedly mortgaged by defendant I to defendants II and III 
by a written deed, in which it was admitted that pre-emption did not, 
by custom, extend to mortgages, the plaintiff's case was that defendant I 
had really sold the property out and out, and that the deed of mortgage 
was merely drawn up to conceal the real nature of the transaction, and to 
defeat the rights of pre-emption. 

Held, Per Curiam, that the plaintiff’s suit must be dismissed. 
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Per Ror, J. Because the terras of the mortgage-deed not being such 
as to justify the Court in treating the transaction as practically a sale, the 
plaintiff (in the absence of mistake which was not alleged in the present 
case) could only succeed by showing that prior to the execution of the 
deed there had been a complote sale from defendant I to the other defendants 
so that at the time of executing the deed defendant I was really incapable 
of dealing with the property at all, and merely professed to deal with it in 
order to conceal the fact of the sale which had already taken place; and 
this plaintiff had failed to prove. 

Per Rattigan, J. Because the deed in question having been drawn 
up between the parties in the form of mortgage, the mere circumstance (even 
if true) that the transaction was made to assume this form with the object of 
defeating the rights of a pre-emptor, would not alter the character of the 
transaction itself, or enable the plaintiff to treat it as a sale, there being no 
law which prevent an owner of land from so dealing with it as to avoid 
the acci ual of any rights of pre-emption, by mortgaging for a long term of 
years instead of selling out and out, in cases where a right of pre-emption 
only arises in the event of a sale: and further, that it was not open to the 
plaintiff in the present case to show by evidence that the original parties to 
the tiansaction really meant it to be a sale, but gave it the form of a mortgage 
with the design of defeating plaintiff’s right of pre-emption, as to justify such 
a course it would be necessary to show that one of the parties to the transac¬ 
tion had been guilty of fraud, or what in equity would amount to fraud, 
whereas the plaintiff's case was that both parties deliberately drew up 
the deed as a mortgage, and with a full knowledge of what they 
were doing, with the simple intention of defeating his rights as a pre-emptor. 


No. 66. 

Befcyi'c Rattigan and Roe, JJ. 

RAJA RAM & ANOTHER— (Pltffs.) —APPELLANTS. 

Versus 

MEHAR KHAN— (Defendant) —RESPONDENT. 

Case No. 1527 of 1886. 

Contract Act (IX of 1872), sections 39, 62 —Substitution of new contract 
—Incomplete contract—Right of rescission—Right to revert to old consideration 
Defendant in consideration of an old debt and a present advance executed 
a deed in the form of a mortgage bond in favour of plaintiffs, in which it 
was stipulated that possession of certain landed property of the defendant 
was to be transferred to the plaintiffs as security for the debt, but it 
appeared that as a fact such possession was never given, and the deed 
remained unregistered. In a suit by plaintiffs for the • recovery of the 
debt with interest, the defendant pleaded that the proper remedy of the 
plaintiffs was to sue for specific performance and for the re-payment of the 
debt, adding that, when such a suit was brought, a plea of want of full 
consideration would be advanced. This suit was eventually dismissed by 
the lower appellate Court on the ground that, though the existence of a 
debt was admitted by the defendant, that debt was in the eye of the law 
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discharged by the acceptance of the bond above alluded to, and that there¬ 
fore plaintiffs had no remedy except upon such bond. 

mid (reversing the above orders that though it is open to parties to a 
contract to substitute a new contract therefor, in which case the original 
contract need not be performed (section 62, Contract Act), yet in^this 
case there was no completed “ contract ” within the meaning of the 
section quoted, and the defendant’s refusal to perform his promise, viz. to 
have the deed registered and to transfer possession, justified the plaintiffs 
in rescinding the new agreement under the provisions of section 39 of the 
Contract Act, and they were therefore entitled to revert to their original 
consideration, and to use the bond as an acknowledgment, which it clearly 
contained, of a liability subsisting on the date of its execution. 


No. 68. 

• Before Rattigan and Roe , JJ. 

SUNDAR SINGH OTHERS— (Plaintiffs)— 

APPELLANTS. 

Versus 

MUSSAMMAT MANO —(Defendant) —RESPONDENT. 

Case No. 1870 of 1886. 

Custom , Alienation—Dhanoi Jats of the Arabella District —Will in 
favour of widowed daughter—Collaterals.—In a suit brought by the male 
collaterals of a childless proprietor to contest a disposition in the nature 
of a will, made by him before his death in favour of his widowed daughter, 
who it appeared had lived with him for several years prior to his death 
and after she became a widow, the parties to the suit being Jats of the Dhanoi 
got resident in the Amballa district, found, that by custom the alienation was 
valid, and conveyed to the defendant the life estate ordinarily enjoyed by 
women of the agricultural class in the Punjab. 


No- 74. 

Before Powell and Roe, JJ. 

NAZAR SINGH <fc OTHERS— (Plaintiffs)— APPLLTS. 

Versus 

HIRA SINGH— (Defendant) —RESPONDENT. 

Case No. 2096 of 1886. 

Common Land—Appropriation by one proprietor of houses built for 
common purposes—Suit for ouster of such proprietor—Joinder of proprietary 
body-^Will of majority. —Plaintiffs, who were some of the proprietary body 
of the village, sued on the allegation that one of the defendant proprietors 
had sot up an exclusive title to certain houses, which had beon built 
on common land for common purposes by the whole proprietary body. The 
lower appellate Court dismissed the suit on the ground that a proprietor 
holding common property could only bo ousted by a clear majority of the 
proprietors, holding that such a majority did not exist against the defendant 
in the present case. 
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Held, (reversing the above order) that in a case like the present, even a 
single proprietor would have a right to protect himself by a suit in Court 
against such an infringement of his rights. 


No. 76. 

Before Powell and Roc, JJ. 

W A LI MUHAMMAD KHAN & OTHERS— (Plaintiffs)— 

APPELLANTS. 

Versus 

MUSSAMMAT SURJf «fc 3 OTHERS— (Defdts )— 

RESPONDENTS. 

Case No. 2347 of 1884. 

Common Land—Mauzah Nagar , Rohtak—Succession to houses held by 
non-proprielanj rcsidenls—Power to alienate such houses — Custom. — Held , 
that no special custom was proved to exist in Mauzah Nagar in the Rohtak 
district, by which only direct lineal heirs were entitled to succeed to the 
houses of non-proprietary residents in the village, and that the right to succeed 
therefore extended also to near collaterals. 

But held further, that by the custom of the same village, non¬ 
proprietors, who either arc or are in the position of mere Kamins have no 
right to sell or mortgage either the sites of their houses or a right of resi¬ 
dence therein. 


No. 79. 

Before Plowden and Burney, JJ. 

THE SECRETARY OF STATE FOR INDIA IN 
COUNCIL— (Defendant)— PETITIONER. 

Versus 

Mr. R. JOHNSON— (Plaintiff)— RESPONDENT. 

Case No. 1053 of 1887. 

Contract Act (IX of 1872), sections 112, 118— Sale of goods by sample 
Vendee's power of rejection of all the goods , in case of entire contract, if 
some are not equal to sample—Act IX of 1887, section 25— Chief Courts 
powers of revision — Discretion—Error of law. —In a suit by plaintiff to 
recover the price of 49 kegs jf white paint, it appeared that there was an 
entire contract with the defendant for 49 kegs, equal to a particular sample, 
that 49 were delivered, of which, as a fact, 18 were not equal to sample ; that 
defendant’s agent kept the 49 kegs for only a reasonable time, and caused 
some of them to be examined, and then rejected the whole, assigning as 
the ground, that they were not equal to sample. The lower Court, holding 
that the defendant ought to have retained the good and rejected the bad 
kegs, decreed accordingly. 

Held (reversing the order of the lower Court) that, in acting a* 
above, the defendant did nothing or omitted nothing so as to violate 
any obligation due by him under the contract to the plaintiff, and did 
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nothing more than he was entitled to do under section 118 of the Contract 
Act, which does not impose upon a purchaser the duty of examining all the 
articles delivered under an entire contract for numerous articles. 

Per Plowdbn, J. —It is not every legal error of the subordinate Court 
that entitles a party to an order from the Chief Court under section 25, 
of Act IX of 1887. The jurisdiction under that section is one the exercise 
of which is discretional with the Court, and should not bo exercised except 
to remedy injustice. 


No- 80. 

Before Powell and Roe , JJ. 

SHIV CHARN SINGH —(Plaintiff)— APPELLANT. 

Versus 

THE SECRETARY OF STATE FOR INDIA & ANOTHER— 

(Defendants)— RESPONDENTS. 

Case No. 9 of 1887. 

Pre-emption—Joinder of vendor as co-defendant—Legal necessity for 
such joinder—Effect of non-joinder of vendor—Held that the joinder of 
the vendor in a suit for pre-emption (though such joinder is both usual 
and convenient) cannot be said to be in every case absolutely and 
strictly necessary in law, so that on account of the non-joinder of the 
said vendor the prc-emptor must lose all his rights in the suit. 


No- 82. 

Before Plowden and Rattiyan, JJ. 

CHIRAGH DIN —(Plaintiff) —APPELLANT. 

Versus 

BUTA & OTHERS— (Defendants) —RESPONDENTS. 

Case No. 2636 of 1886. 

Custom—Kasur city—Parly xoall--Joint ownership—Easement —In 
a suit in which plaintiff sought a declaration that he was at liberty 
to raise a wall which separated his house from lhat of the defendants, 
and which he claimed to be a joint wall, which defendants denied, the 
plaintiff alleged a general custom of Kasur (where the parties resided) 
under which the mere existence of rafters on an intervening wall constitu¬ 
ted the owner of the premises to whom the rafters belonged a joint owner 
of the wall itself, and entitled him, even without the consent of the 
other adjoining owner, to raise the wall as ho pleased—the adjoining 
owner merely having the option of purchasing a share of the superadded 
wall by paying half its cost. 
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Held that the plaintiff had failed to establish the custom contended 
for, and further that it was very doubtful whether such a custom could 
operate to convert what was originally granted as an easement into a right 
of a much higher kind, constituting the person, to whom permission was 
given to place his rafters on the wall, a joint owner of the wall itself. 


No- 84- 

Before Powell and Roe , JJ. 

KASU— (Defendant)— APPELLANT. 

Versus 

LANGAR —(Plaintiff)— RESPONDENT. 

Case No. 876 of 1886. 

Absentee Abandonment—Adverse possession— In cases in which an 
absentee seeks to be restored to his share in the ancestral land in the 
possession of his co-sharers, inasmuch as mere absence from possession 
for a length of time does not work a loss of any rights unless an adverse 
title has been set up, the only other ground ordinarily to be considered is 
whether the plaintiff has, as evidencod by his conduct, voluntarily given up 
his share, intending that his right to it should cease. Such intention is not 
manifested merely by absence, though long absence coupled with an entire 
severance from all concern with the land, might be a strong circumstances to 
be taken into consideration in determining the question. 

In cases where it is not shown that there has been any real burden 
on the land borne by the holder thereof for the time being, or that 
the holder could make out any account which would show himself a loser 
on the whole transaction, the indications of a final surrender of right 
by the plaintiff would have to be very clear. 


No. 86. 

Before Burney and Tremlett , JJ. 

BUDHA MAL— (Defendant) —APPELLANT. 

Versus 

BORIA, MISSAR— (Plaintiff) —RESPONDENT. 

. Case No. 723 of 1885. 

Contract Act {IX of 1672), section 25—Bond executed by defendant after 
attaining majority for money advanced to him by plaintiff during his 
minority—Agreement Consideration .—Plaintiff sued for the principal and 
interest alleged to be due on a registered bond executed by the defendant 
s or y a ter attaining his majority for money advanced to him as loans by 
the plaintiff while he was a minor, which loans were admittedly not made 


No. 86, PUNJAB RECORD, 1888. 


793 


Held that though the agreement sued upon did not amount to a contract, 
as it was made without legal consideration, still it fell under the first part of 
clause 2 of section 25 of the Contract Act, inasmuch as it was a promise to 
compensate the plaintiff for what he had already voluntarily done for the pro¬ 
misor, riz., for the goods and cash he had voluntarily made over to him : but 
that this would only cover the actual advances and not the interest, the under¬ 
taking to pay which was merely an empty promise. 

Tremlett, J. — We have again heard this case re-argued as 
to the points arising after the stage at which we left it by our 
last order of November 23rd, 1886. We are of opinion that the 
validity of the contract sued on must be determined, strictly 
by the provisions of the Indian Contract Law, and that we 
ought not to look at English cases, as we should have done, had 
the Indian Legislature been silent on the subject. Had the 
defendant when he attaiued majority repudiated his liability, 
and refused to pay the plaintiff, we think the agreements he 
made as a minor (for the definition of section 10, Act IX of 
1872, prevents our calling them contracts) were of such a nature 
that neither the plaintiff nor his sons through whom he made 
the loans could have recovered on them, as the advances would 
not come within the provisions of section 68, Indian Contract Act. 
But in this case instead of repudiating, he made, on becoming 
adult, the agreement to pay now sued on ; and though this 
agreement again does not amount to a contract, as it was made 
without legal consideration, for the non-enforcing of invalid 
debts is a mere nullity and not a consideration at all, still it falls 
under the first part of clause 2 of section 25 of the Act, inas¬ 
much as it was a promise to compensate the plaintiff for what 
he had already voluntarily done for the promisor, viz. for the 
goods and cash he had voluntarily made over to him. This 
however, would only cover the actual advances, and not the in¬ 
terest, the minor’s undertakings to pay which were mere empty 
promises. We find the amount thus due to be Rs. 2,124-12, to 
which we reduce the plaintiff’s decree. On this sum we allow 
interest at 6 per cent, per annum from the date of the bond to 
the date of institution of suit. Plaintiff will receive costs in 
both Courts on the sum he has succeeded on, and pay on the 
part he has failed in. 

We do not think this is a suit of a character that renders it 
incumbent on us to allow interest from the time of suit to 
realization. 
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No. 89. 

Before Powell and Roe , «/t/. 

N ASIR-UD-DIN SHAH— (Defendant)— APPELLANT. 

Versus 

MT. LAL BIBI & MT. MEW A BIBI— (Plaintiffs)— 

RESPONDENTS. 

Case No. 899 of 1886. 

Custom, Inheritance — Gilani Syads of Mooltan—Succession of daughters 
—Muhammadan law. —Found that among the Gilani Syads of Mooltan there is 
no definite customary rule regarding the succession of daughters modifying 
the Muhammadan law, and that therefore in cases of dispute the said 
Muhammadan law must be followed. 


No. 90. 

Before Powell and Roe , JJ. 

PARTABA— (Defendant)— APPELLANT. 

Versus 

MUSSAMMAT PHANGO— (Plaintiff)— RESPONDENT. 

Case No. 527 of 1886. 

Custom, Inheritance—Hindu Rajputs of Gurdaspur district—Unchastity 
of widow—Forfeiture of estate. —In a suit the parties to which were Hindu 
Rajputs residing in Mouza Lohara, Tashil Shakargarh, in the Gurdaspur dis¬ 
trict, held that no custom was proved by which the unchastity of a widow 
involved the forfeiture by her of her husband’s estate. 


No. 94. 

Before Tremlett and Rattigan, JJ. 

KARM BAKHSH & OTHERS —(Decree-holders)— 

PETITIONERS. 

Versus 

HAIDAR BAKHSH & OTHERS— (Judgment-Debtors)— 

RESPONDENTS. 

Case No. 740 of 1886. 

Civil Procedure Code (Act XIV of 1882), section 206— Amendment of 
decree—Variance between decree and judgment must be patent on the documents 
—Power of lower Court to amend decree confirmed on appeal by higher Court. 
—Held that to justify the exercise of the power to amend a decree under sec¬ 
tion 206 of the Civil Procedure Code, the variance between the decree and the 
judgment which is relied upon must be a variance which is patent upon the 
face of the documents themselves, and does not need the introduction of ex¬ 
traneous evidence to establish it. 

Semble :—The mere circumstance that the decree of a first Court has been 
appealed to a higher Court and confirmed by that Court, would not affect the 
jurisdiction of the former Court to amend the original decree. 
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Petition under section 622 of Act XIV of 1882, for revision of the 
order of Major C. F. Massy t Divisional Judge, Jullundur , 
dated 17 th March 1886, upholding the order of the Subordinate 
Judge, Jullundur, dated 2 Qth August 1885. 

The material facts of this case appear from the judgment of 
the Chief Court delivered by— 

Rattigan, J.—The question in this case is whether the 
Court below in refusing to amend a decree passed by its pre¬ 
decessor, which had been reversed in appeal, so far as to 
correct the memo, of costs stated therein to have been incurred 
in that Court by the plaintiffs, has refused to exercise a jurisdic¬ 
tion vested in it by law. 

Ordinarily we are prepared to admit that, if a decree was 
plainly not in accordance with a judgment, and a Court refused 
to amend such decree on a proper application being presented 
to it for this purpose under section 206, Civil Procedure Code, 
such a refusal would be a refusal to exercise a jurisdiction 
vested in the Court by law, which this Court could set right by 
resorting to its powers of revision under section 622, Civil 
Procedure Code. There is also authority for holding that the 
mere circumstance that the docree of a first Court has been 
appealed to a higher Court and confirmed by that Court, 
would not affect the jurisdiction of the former Court to amend 
the original decree (.Indian Laio Reports, IX Mad,., 354, and 
Indian Law Reports, X Allahabad 51). 

But the circumstances of the present case are peculiar, 
and are of such a nature as, in our opinion, preclude the 
exercise of a power of amendment under section 206, Civil 
Procedure Code. It seems to us that to justify the exercise of 
such a power, the variance between the decree and the judg¬ 
ment which is relied upon must be a variance which is patent 
on the face of the documents themselves, and does not need 
the introduction of extraneous evidence to establish it. Thus, 
if the judgment directed a suit which had not been brought 
in forma pauperis to be decreed with costs, and the decree 
showed no costs to have been incurred by the plaintiffs, this 
would be an obvious variance, for at least the plaintiffs must 
have incurred the cost of the Court fee prescribed for such a 
suit. But in the present case, both the judgment and decree 
are silent as to the plaintiffs having been represented by 
counsel or pleader, and although it does appear from the file 
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that at one stage of the proceedings the plaintiffs were repre¬ 
sented by a pleader, it does not necessarily follow that the 
pleader continued in the case throughout. It would, therefore, 
be necessary to make some inquiry outside the record before 
we could be satisfied that the pleader was representing the 
plaintiffs down to the final decision of the case. We do not 
think, however, that section 206, Civil Procedure Code, contem¬ 
plates amendments which depend on inquiries of this nature. 
T-hen again there is this further difficulty. What amount is 
to be added for pleader’s costs to the decree 1 The suit was one 
to close a passage opened by defendants where a special order 
as to pleader’s costs was necessary. But no such special order 
was passed, and it is difficult to see how a Court which is 
asked to amend its decree under section 206, Civil Procedure 
Code, can assess costs which require the exercise more or less 
of a judicial discretion. We are, therefore, of opinion that the 
Court below has rightly declined to allow the amendment 
under section 206, Civil Procedure Code, as it does not appear 
that there was any variance between the judgment and decree 
or any clerical or arithmetical error which the Court could 
correct under that section. 

If this order deprives the plaintiffs of any costs to which 
they are justly entitled, they have only themselves or their 
pleader to blame for it. It cannot be too clearly understood 
that it is the duty of both parties to see that decrees are pro¬ 
perly drawn up, and if they suffer, as in the present case, 
through the want of diligence in this respect, they must abide 
the consequence. 

This application is accordingly rejected. 


No. 96. 

Before Tremlett and Rattigan, JJ. 

ATMA RAM —(Defendant) —APPELLANT. 

Versus 

HUNAR AND ANOTHER— (Plaintiffs)— RESPON¬ 
DENTS. 

Case No. 2048 of 1886. 

Contract Act (IX of 1872), sections 11, 65 —Contract with minor — 
Mortgage—Suit for possession—Mortgagee aieare of mortgagor's minority 
—Mortgage not beneficial to minor's interests—Agreement discovered to be 
void Obligation of person who has received advantage—Restoration to 
possession conditional on repayment of consideration applied to benefit of 
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estate. —In a suit brought on behalf of two minors by their mother to 
recover possession of certain land of which the defendant had obtained 
possession as mortgagee, it appeared that the mortgage in question purported 
to be executed by one of the minor plaintiffs in person, and by the 
mother as guardian of the other plaintiff. It was found as a fact that 
it was impossible under the circumstances that the defendant could have 
bond fide believed, when the deed was executed, that the executing plaintiff 
was a person who was sui juris and competent to contract, and that 
therefore the case was not one where an agreement was subsequently 
“ discovered to be void ” ( vide section Go of the Contract Act), but rather 
one where an agreement was taken from a person who was known to 
be a minor at the time, but was misrepresented as of full age, and 
which was therefore known to be void ab initio. It was further found 
that the mortgage as a whole was not a proper one or beneficial to the 
interests of the minors. 

Ileld, that the mortgage deed must be regarded as invalid, but that 
before the plaintiff’s possession of the property could be restored, they 
must repay to the defendant so much of the consideration money express¬ 
ed in the deed as had been applied to the benefit of the estate of the minors. 

23 P. R. 1888, followed. - 

' No. 98. 

Before Iremlett and Raft ir/an, JJ. 

PUNNA MAL-(Plaintiff)— PETITIONER. 

Versus 

KHUSHALA MAL— (Defendant) —RESPONDENT. 

Case No. G53 of 1887. 

Jurisdiction of Small Cause Court—Act XI of 18G5, section G — 
Damages for defamation of character —“ Actual pecuniary damage ."— 
Plaintiff sued to recover Rs. 400 on account of damages for defamation 
of character, stating that he claimed Rs. 200 on account of injured 
feelings, and Rs. 200 for expenses incurred by him in a previous Criminal 
proceeding which he brought against the same defendant, under sections 
352, 504 of the Penal Code, arising out of the same act as that for 

which the present suit was brought. 

Held that the suit in the form in which it was instituted was not 
one of the nature cognizable by a Small Cause Court with reference to 
the provisions of proviso 3, section G of Act XI of 18G5. 

143 P. R. 1884 followed.- 

No. 99. 

. Before Plowden and Roe , JJ. 

SOHEL SINGH AND OTHERS— (Plaintiffs) —APPEL¬ 
LANTS. 

Versus 

MUSSAMMAT SADI AND ANOTHER— (Defendants)— 

RESPONDENTS. 

Case No. 366 of 1886. 

Declaratory decree — Specific Relief Act (I of 1877), section 42— Suit 
for declaration of invalidity of marriage of defendant I with defendant 
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—Plaintiffs who were the brothers and paternal uncle of one Mussam- 
mat S. (defendant IT), sued for a declaration that a marriage between her 
and the 1st defendant, which admittedly took place with the usual 
ceremonies, but with the consent only of the girl’s maternal grandfather, 
was null and void. 

Held that the suit must be dismissed on the ground that the decree 
sought for, even if given, would be inoperative as regards the persons 
it would profess to affect, as it would not make the question of the validity 
of the marriage a rcsjudicata in any future suit between the co-defondants 
themselves, and was therefore not one which the Court should grant under 
section 42 of the Specific Relief Act to the plaintiffs suing on their own behalf. 

No. 101. 

Before Plowden and Tremlett , JJ. 

KHAN SHIRIN AND 2 OTHERS— (Plaintiffs)— 

PETITIONERS. 

Versus 

NASIR KHAN— (Defendant)— RESPONDENT 

Case No. 688 of 1887. 

Civil Procedure Code (Act XIV of 1882), section 206— Amendment 
of decree—Appeal — Revision. — Field that whether or not an amended decree 
made in the proper exercise of the power conferred by section 206, 
Civil Procedure Code, is a new decree for the purposes of appeal (if no 
appeal has already been made), the mere order which directs the decree 
to be amended is a separate adjudication and is not a decree, and being 
an order not specified in section 588 of the Code is not appealable, and 
therefore is open to revision on the ground of being made without 
jurisdiction. 

No- 107. 

Before Plowden and Burney , JJ. 

FATTEH SINGH AND ANOTHER— (Defendants)— 

APPELLANTS. 

Versus 

KALU AND ANOTHER— (Plaintiffs)— RESPONDENTS. 

Case No. 359 of 1886. 

Custom , Inheritance—Bagri Jats of Sirsa district— Unchastity of 
widow—Forfeiture of estate — General Custom—Flindu Laic.— Found that 
there is no established custom among the Bagri Jats of the Sirsa district, 
whereby a widow forfeits her estate by imehastity after the death of 
her husband. 

There is no general custom in the Punjab by which a Hindu widow 
forfeits her husband’s estate, when vested in her, by an act of unchastity. 

In the absence of a proved special custom, where the parties are Hindus, 
the Hindu law applies, and according to that law the widow's estate is 
pot forfeited. 
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Further appeal from the order of T. Roberts , Esquire , Divisional 

Judge , Hissar Division , dated the 8th December 1885. 

Bridges-Lee, for appellants. 

This was a suit for possession of 203 bighas of land in 
Mauza Chotikhera and 1£ bis was in Mauza Dadu-Ka-Math, 
Tahsil Sirsa. 

The facts of the case sufficiently appear from the judgment 
of the Chief Court delivered by— 

Plowden, J.—The points urged before us on the appeal, 
include one, that the plaintiffs have no locus standi , and 
that tho custom relied upon, namely, that a widow among 
the Bagri Jats in the Sirsa district, forfeits her estate by 
unchastity, after the death of her husband, is not established. 

Wo do not think it necessary to determine the first question, 
on the view we take of the last. 

This matter was put in issue, and the witnesses of the 
parties were examined, and thirty-three other witnesses under 
a commission. The Riivaj-i-am was also put in evidence for 
the plaintiffs. 

Tho Riwaj-i-am states that if unchastity ( badchalni ) of a 
widow, on whom her husband’s estate has devolved, be proved, 
or if she quits her husband’s house, or marries a stranger, 
the estate is taken out of her possession, and her name is 
removed. 

No precedent is cited in the Riwaj-i-am. Some of the 
witnesses of tho parties supported tho plaintiffs’ contention ; 
the witnesses before the commission were divided as to tho 
custom. No instance of forfeiture was cited by any witness. 
At the hearing the appellants could cite one instance, and 
that occurred subsequently to the decision in the present suit. 

All the evidence shows is, that in the opinion of a 
considerable number of persons, a widow guilty of unchastity 
ought to be deprived of her husband’s estate, but is very 
far from establishing that by the custom of Bagri Jats, she is 
so deprived. 

There is no general custom in the Punjab by which a 
Hindu widows forfeits her husband’s estate, when vested in her, 
by an act of unchastity. See No. 105 of Punjab Record 1885, 
No. 118, Punjab Record , 1884, No. 158 of Punjab Recorct, 
1883, No. 78 of Punjab Record , 1869. Then, the parties 
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being Hindus, the Hindu law applies, and according to that 
law, as interpreted by the Privy Council in the case of Moniram 
Kolita versus Kerry Kolitcini * the widow’s estate is not 
forfeited. That judgment was in a case from Bengal, but it 
was pointed out that the decision agreed with the view of 
the law taken in the North-Western Provinces and in Bombay. 

It follows that the plaintiffs’ suit must be dismissed, even 
on the assumption that they have a locus standi to sue, on 
which we express no opinion. 

The order of the lower Court is accordingly reversed, and 

the suit is dismissed with costs throughout. 

* I. L. R., 5 Calc., 776, S. C., L. R ., 7 7. A., 115. 


No. 108. 

Before Tremlett and Rattigan, JJ. 

MUSSAMMAT MULO AND ANOTHER— (Defendants)— 

APPELLANTS. 

Versus 

PHULO MISSAR AND OTHERS— (Plaintiffs)— 

RESPONDENTS. 

Case No. 2160 of 1886. 

Custom, Inheritance —Athbans Brahmins of Amritsar city Succession 
of daughter in preference to near agnates. —Found that among Athbans 
Brahmins of Amritsar city, there is no well established custom, whereby 
self-acquired real property, on the death of the acquirer’s widow, descends 
to the near agnates to the exclusion of a daughter. 

No- 109- 

Before Burney and Tremlett, JJ. 

KAHN CHAND— (Plaintiff) —APPELLANT. 

Versus 

SARB DIAL AND ANOTHER— (Defendants) — 

RESPONDENTS. 

Case No. 253 of 1886. 

Custom, Inheritance—Brahmins of Lahore—Alienation of ancestral pro¬ 
perty—Liability of sons interest—Son's right to enforce partition in father s 

lifetime—Alienation of son's undivided interest in family estate —— * tt 
laio .—Found that by the law and custom governing Brahmins of 0 
Lahore city, (1) the sale of ancestral property by a father, not n 1 *® 
for necessity, passes the interest of his undivided sons as well as 
own, unless made for immoral or illegal purposes, which cannot be taken 
to include mere extravagance; (2) a son cannot enforce partition o 
^bestral property against his father’s consent in his lifetime, nor can ° 
alienate in his father’s presence his undivided interest in the family estate. 
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No. 110. 

Full Bench- 

Before Plowden , Tremlett and Rattigan, JJ. 

BALLAH MAL—(Plaintiff)—APPELLANT. 

Versus 

BHUPA MAL & OTHERS—(Defendants)—RESPON¬ 
DENTS. 

Case No. 2739 of 1886. 

Jurisdiction — Suit for partition —Value of subject-matter.—Held by the 
Pull Bench, that for the purposes of jurisdiction, the true test of the value 
of the “ subject-matter " in a suit where one co-sharer sues for partition 
of his share of a joint estate, is the value of the share which is sought to bo 
divided, and not of the entire estate. 

Civil Judgment No. 8, Punjab Record , 1887, overruled. 

Plowden and Rattigan, JJ.—Upon consideration of the 
authorities we are of opinion that tor the purposes of jurisdic¬ 
tion, the true test of the value of the “ subject-matter ” in a suit 
where one co-sharer sues for partition of his share of a joint 
estate, is the value of the share which is sought to be divided. 
It is that share which is really the “ subject-matter” of dis¬ 
pute, and, as a general principle, the value which is to settle the 
jurisdiction of the Court, is the value of the property in dis¬ 
pute. This is the principle recognized in the Bombay decision 
quoted in the referring order, and which is also affirmed in the 
recently published ruling of the High Court of Calcutta reported 
in Indian La-tv Reports , XV Calcutta , 104. 

We are therefore of opinion that the former ruling of a 
Division Bench of this Court reported as No. 8, Punjab 
Record , 1887, is not correct, and that the question referred to 
us must be answered in accordance with the principle above indi¬ 
cated. 

Tremlett, J. —As I was a member of the Bench' which 
decided Punjab Record , No. 8 of 1887, I would add that on 
further consideration I agree with the view taken in the referring 
order. 

It is true that in these suits the Court usually deals with 
and partitions up the entire property, but this is rather an 
accident of the litigation than the direct object for which the 
plaintiff is entitled to come to the Court, which is only to 
separate off and declare as his sole property a portion of the 
entire estate. On principle, these suits for a partitioning of 
real property do not appear to roe to differ from claims for a 
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sum of money to be paid out of a specific fund , in which clearly 
the value of the suit would be the sum or share the plaintiff 
demanded, and not the specific fund from which it was to be 
taken. 


No- 111. 

Before Plowden aud Bv/rney, JJ. 

GHULAM— (Defendant)— APPELLANT. 

Versus 

MAKHNA «fc OTHERS— (Plaintiffs)— RESPONDENTS. 

Case No. 1911 of 1886. 

Custom, Alienation—Arains of Ferozepore district—Gift of ancestral 
land by sonless proprietor to daughter's son—Near collaterals. — Agiftbya 
sonless proprietor of his ancestral land to his daughter’s son in the pre¬ 
sence of near collaterals (viz., the own brother and sons of an own brother 
of the donor) found to be invalid by the custom of Arains in the district of 
Ferozepore. 

Appeal from the order of R. W. Trafiord, Esquire , Divisional 

Judge , Ferozepore Division , dated the \2th July 1886. 

Browne, for appellant. 

Bates, for respondents. 

The facts of this case sufficiently appear from the following 
judgment of— 

Burney, J.—The only question for us to decide in this case 
was whether a gift by a sonless proprietor of his ancestral land 
to his daughter’s son was valid by the custom of Arains in the 
district of Ferozepore. It had been alleged originally that Misri, 
the donor, had made a quasi adoption of his daughter’s son, 
Ghulam, the defendant-donee. But the first Court disbelieved 
the evidence of the adoption, and though the case was appealed 
twice by the plaintiffs to the Divisional Court no objection was 
made to the first Court’s finding, and there seems no necessity to 

take up the point now. 

_ _ • 

The Divisional Court reversing the order of the Extra 
Assistant Commissioner laid on the defendant-donee the burden 
of proving that the gift was valid by custom and found it invalid. 
The defendant in appeal urges that the burden was wrongly laid 
on him and that custom is in his favour. 

Since this appeal was admitted, the Full Bench judgment, 
Punjab Record, 107 of 1887, has decided that at all events 
among Jat proprietors the burden lay on the side which alleged 
a gift of ancestral land by a sonless owner to be valid. Print *-1 

• • » W ■ • 
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facie there seems no reason why there should he an exception 
to this rule in favour of Arains of Ferozepore, and we would there¬ 
fore hold that at starting the burden lay on the defendant in 
this case. But, even if it were the other way and if the burden 
lay on plaintifts, we think that they have discharged it. A 
considerable number of witnesses were examined for defendant, 
and the majority of them stated that there was no rule against 
proprietors making gifts of their acquired property, and gave 
some instances, of such gifts, clearly implying in their evidence 
that there was a distinction between acquired and ancestral 
land. Some of the witnesses went further and said that the land 
in dispute had been acquired by Misri. This statement, how¬ 
ever, is contrary to defendant s allegation, and seems to have 
been put forward to help the defendant’s case somehow or 

other. 

We think it clear that there is no exception among Arains 
to the general custom, and we dismiss this appeal with costs in 
this Court. 

Plowden, J.—I agree. Many of the defendant’s witnesses 
admitted that an attempted alienation of ancestral property could 
be prevented by the collateral (ik jaddi). It is to be observed 
that the objectors in this case are the nearest possible, viz., an 
own brother and sons of an own brother of the donor. 


No- 112- 

Before Tremlett and Powell, JJ. 

JOWAHIR SINGH— (Defendant) —APPELLANT. 

Versus 

MT. RAM DEVI <k OTHERS— (Plaintiffs)— SOBA & 
ANOTHER— (Defendants) —RESPDTS. 

Case No. 2137 of 1886. 

Hindu law. Maintenance of widow—Alienation by sons of family resi¬ 
dence for expenses of marriage of one of the sons—Eviction of widow by credi¬ 
tor with knowledge—Widow's right of residence.—In a suit by a Khatn 
widow to establish her rights to residence in, and maintenance out of a house 
in the town of Rawalpindi, it appeared that the said house was the sole 
piece of property out of which maintenance could be had, and that it had 
been mortgaged without any reservation or provision for the widow by her 
two sons for its full value, the object being to raise a sum of money for the 
marriage of one of the sons, and the mortgagee having full knowledge of the 

widow’s claim. 

Held, that the debt incurred by the mortgagors was not of such a 
hind as to override and claim precedence of the widow s rights, and 
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that the creditor had no right to eject the widow in satisfaction of his 
claim. 


No. 113- 

Befw'e Plowden anH Burney, JJ. 

AMAR NATH— (Defendant)— APPELLANT. 

Versus 

RURA MAL— (Plaintiff)— RESPONDENT. 

Case No. 1987 of 1887. 

Minor—Act IX of 18G1— Application by father for custody of minor 
girl—Defendant setting up marriage icith the girl performed in absence of 
father by authority of her mother—Defendant's right to inquiry as to 
validity of marriage set up by him—Summary proceeding—Separate suit — 
Custom of Kapur Khatris of Amritsar—Right to custody of girl. —In a 
proceeding under Act IX of 1861, it appeared that the petitioner was 
the father of a minor girl, under the age of puberty, who, when the 
proceedings were instituted, was in the custody of the defendant or a 
female member of his family. The petitioner claimed the custody of 
the child as his daughter, notwithstanding that a marriage between her 
and the defendant, to which he had not consented, had been performed by 
the authority of his wife during his absence. The defendant replied that 
the girl had been married to him by the mother’s authority during the 
- absence of the father, and that the father had turned his wife out, and 

by the custom of Kapur Khatris, a wife was competent to marry the 

daughter without the father's consent. 

Held, that the defendant was not entitled in the present case to any 
enquiry into the validity of the marriage set up by him as his title to 

custody, the validity of which marriage was denied ; the proceeding 

being a summary one, and it therefore being a waste of time to enter 
upon the question, which was not free from difficulty, and to give a 
decision which would not bind the parties to the marriage inter se, and 
might be contested the next day by a regular civil suit : that the main 
and first issue to bo tried was, whether the petitioner was a fit person 
to have the custody of the child as its guardian ; that if the plaintiff 
was proved to be fit, the court must appoint him guardian, unless the 
defendant produced a decree declaring him to be the lawful husband, and 
also proved that it was customary among Khatris of Amritsar for a 
minor wife to be delivered, before puberty, to her husband’s house. 


No 114. 

Before Burney and Tremlett, JJ. 

MEHTAB SINGH —(Plaintiff)— APPELLANT. 

Versus 

HAKIM <fc OTHERS— (Defendants) —RESPONDENTS. 

Case No. 1738 of 1886. 

Jurisdiction of Civil Court—Claim by one village to bring a canal 
cut across defendants' villages—Act VIII of 1873, sections 21, 23,24.— 
Plaintiffs who were the inhabitants of one village brought a suit in the 
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Civil Court to have their right decreed to bring a canal cut in a certain 
lino across the lands of the defendants’ villages. 

Held , that the Civil Courts had no jurisdiction whatever over such 
a case, the right alleged being a creation of the Canal Act (VIII of 
1873), which also provides the manner in which such right is to be 
acquired, viz , by application to the Divisional Canal Officer under 
section 21 of the Act. 


No. 116. 

Before Tremlett and Rat tig an, JJ. 

NIHAL SINGH— (Defendant)— APPELLANT. 

Versus 

JIWANDA —(Plaintiff)— RESPONDENT. 

Case No. 1439 of 1886. 

Evidence Act (/ o/ 1872), section 110— Suit Jor possession of house— 
Plaintiff alleging permissive occupation and defendant pleading long adverse 
possession—Burden of proof. —Plaintiff sued to recover possession of a 
house on the allegation that permissive occupation ef it had been given 
to the defendant about 5 years before suit. Defendant pleaded that 
the house had originally come into his possession by virtue of an ex¬ 
change, and that ho had continued in proprietary possession* for the 
last twenty-four years. The facts found were that the plaintiff had 
failed to prove that he had made over the property permissivoly to the 
defendant, and further that the defendant had undoubtedly been in 
apparent proprietary possession of the disputed premises for over twenty 
years, during which period he had exorcised the right of an owner by 
practically rebuilding the house, and by locating persons in it of his own 
right. 

Held, that under the above circumstances the rule of evidence 
embodied in section 110 of tho Evidence Act must receive duo effect, 
and that the onus was clearly on the person who alleged that the pos¬ 
session had really been permissive all along to prove his allegation : 
that t his onus was not displaced by the mere admission by the defendant 
that the house in dispute originally belonged to the plaintiff, as that 
admission must be taken with the qualification by which it was accom¬ 
panied, viz., that the ownership was transferred to the defendant by an 
exchange, and that tho defendant had been in adverse possession for 
tho last 21 years : and that it was sufficient for the defendant to rely 
on this possession as conferring an indisputable title upon him, which 
could not be displaced unless the plaintiff could prove, not only liis oi iginal 
right of ownership, but also that tho possession, which was apparently 
adverse, was in reality permissive. 

102 P. R. 1870 distinguished. 
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No. 120. 

Before Rattigan and Roe, JJ. 

DUDA MAL —(Plaintiff)— APPELLANT. 

Versus 

FAQIR MUHAMMAD— (Defendant)— RESPONDENT. 

Case No. 595 of 1886. 

Registration Act (III of 1877), sections 75, 77 —Suit to compel re¬ 
gistration—Omission by plaintiff to present his deed for registration within 
30 days of obtaining a decree in such suit—Effect of such omission — 
Lapse of decree. —Plaintiff sued under section 77 of the Registration Act 
for an order for the registration of a mortgage and obtained a decree 
from the first Court, which was ultimately reversed on appeal by the 
Divisional Court, whereupon plaintiff lodged an appeal in the Chief Court 
and was met by the preliminary objection that as he had failed to 
present his deed for registration within 30 days from the date of the 
decree originally obtained by him in the first Court, that decree had 
lapsed, and could not bo revived by any subsequent proceedings taken 
after the decree had already become void of itself. 

Held , that the above objection must prevail: that the terms of section 
77 of tho Registration Act, read with the provisions of the second para, of 
section 75 of the same Act, show that to registering officer would be 
bound to obey a decree directing a document to be registered, if it 
were not presented for registration within 30 days after the passing 
of the deeree; and that it therefore followed that as the plaintiff in 
the present case did not obey the requirements of the law, and 
present his mortgage deed for registration within 30 days of his 
obtaining a decree, the decree itself became inoperative, and all rights 
under it lapsed, and the decree having thus become extinct before it 
was reversed on the merits by the lower appellate Court, the plaintiff 
could not by appealing against the latter decision revive the extinct 
decree.* 


No. 122. 

Befoi'e Rattigan and Roe, JJ. 

DASWANDHI &. OTHERS— (Defdts.) —APPELLANTS. 

• Versus 

GHULAM— (Plaintiff)— RESPONDENT. 

Case No. 2920 of 1886. 

Occupancy rights — Tenants' right to erect buildings on arable land without 
landlord s consent—Injury to landlord. —A suit by a landlord claiming the 
removal of a walled enclosure and a shed for cattle erected by certain occu¬ 
pancy tenants on the arable land in their possession, dismissed on the 

* See to the same effect Civil Judgment No. 70, Punjab Record, 1887. In 
that case the decree itself apparently directed presentation within 30 days 
in the present case there was no such direction ; but as the only decree for 
registration which the Court could pass was one conditional on a presentation 
within 30 days, the omission to set forth the condition in the decree was held 
to be immaterial. 
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ground that the tenants could not be said by reason of such erections to 
havo altered tho nature of their holding from arable to building land, the 
buildings in question being closely connected with the purposes of agri¬ 
culture, and therefore not constituting an appropriation of the land, which 
rendered it unfit for tho purposes for which it was presumably made over 
to agriculturist tonants; nor could it be said (at least in a case like the 
present where the tonants paid in cash and not in kind) that the land¬ 
lord would suffer any appreciable injury from the act of tho tenants. 

Further appeal from the order of R. IT. Tr afford , Enquire , 
Divisional Judge , Ferozepore Division , dated the 2nd August 1886. 

' Nanak Baklish, for respondent. 

The facts of this case sufficiently appear from the judg¬ 
ment of the Chief Court delivered by— 

Rattigan, J.—The point for decision in this case is whether 
occupancy tenants have a right to erect a walled enclosure and 
a shed for cattle on the arable land in their possession without 
the permission of their landlord 1 

The Courts belcw have decided in the negative and tho 
Divisional Judge bases his decision on the ground, that works 
of the description referred to, cannot be regarded as improve¬ 
ments, adding to the letting value of the land, within the mean¬ 
ing of Act XXVIII of 1868, and that in the absence of a spe¬ 
cial contract or of a legislative sanction for the construction of 
such works, a tenant has no power to alter the nature of his 
holding from arable to building land. 

Now, it may be conceded that it is not open to a tenant to 
use the land, comprised in the tenancy, in a manner which ren¬ 
ders it unfit for the purposes for which he held it, and further 
that where rent is payable in kind, the tenant is bound to culti¬ 
vate the land in the manner or to the extent customary in the 
locality in which the land is situate. But we do not think it 
can be laid down, that because a walled enclosure and a shed 
for cattle arc not works which can be termed improvements, 
adding to the letting value of the land, that therefore the 
tenant is prohibited from constructing such works. The defini¬ 
tion given of improvements in the Punjab Tenancy Act of 1868, 
is only for the purposes of Chapter VI which is a chapter deal¬ 
ing with the subject of compensation for tenants’ improve¬ 
ments. But the mere circumstance that a particular work did 
not fall within this definition would merely have the effect of 
disentitling tho tenant to any claim for compensation for it, and 
would not necessarily show that, by constructing it, the tenant 
had so dealt with his-holding as to justify the landlord’s inter 
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ference. Local custom may indeed, in certain localities, restrict 
the power of a tenant to construct any work on his holding 
without his landlord’s consent, but in the absence of such a 
custom, and subject to the limitations we have already pointed 
out, we do not think the landlord has any general power of 
interference such as is contended for in the present case. 

Nor again are we prepared to hold, that by erecting a 
walled enclosure and a cattle shed at one corner of the land 
comprised in his tenancy, a tenant can be said to alter the 
nature of his holding from arable to building land. Buildings 
of the kind referred to are directly connected with the purposes 
of agriculture, and cannot, therefore, be said to constitute an 
appropriation of the land which ronders it unfit for the pur¬ 
poses for which it was presumably made over to an agricul¬ 
tural tenant. Had it been the fact, in the present case, that the 
tenant was subject to the payment of rent in kind, it might 
♦ have been contended that the appropriation of even a small 

portion of the land for buildings of the description mentioned 
would cause an injury to the landlord by necessarily diminish¬ 
ing the extent of the area under cultivation. But the real 
fact is that the tenants in the present case pay cash rates, and 
consequently the landlord cannot suffer any appreciable injury 
from the act of the tenant. 

Under the above circumstances, and in the absence of any 
proved custom entitling the proprietor to object, we consider 
the present suit for the removal of the walled enclosure and shed 
is not maintainable. 

AY e must accordingly accept this appeal, and, reversing 
the orders of the Courts below, dismiss the plaintiff’s suit with 
costs throughout. 


No. 129. 

Bef oi'e TremZett and Powell , JJ. 
SARDARNI DYA KAUR-APPELLANT. 


Versus 

KANWAR SINGH— (Decree-holder) —RESPONDENT. 

Case No. 1823 of 1887. 


Limitation Act {XV of 1877), Schedule II, articles 178, 179 —Execution of 
decree—Revival of suspended proceedings. —In 1853 D. S. got a decree 
which continued under execution till 1864, in which year (the judgment- 
debtor and his son having in the meantime died) the Deputy Commissioner 
directed that three houses should be reserved to the two widows of the 


judgment-debtor’s son for their lives, and he consequently exempted from 
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the auction of the attached property. On the death of the said ladies in 
1886, the son of the late decree-holder applied to execute the balance of 
his decree by selling the exempted houses. 

Held, that the application was barred by limitation, such application 
falling not under article 178 but under article 179 of the 2nd schedule of 
the Limitation Act, inasmuch as execution was not suspended by the 
order of the Deputy Commissioner exempting from attachment and sale 
the ladies’ life interest in the houses, the residue Dot being protected by 
such order, as the decree-holder while accepting that order fully could 
have brought the houses to sale subject to the right of the two ladies to 
occupy them for their lives. 

No. 131- 

Before Plowden & Powell JJ. 

SULTAN KHAN &, OTHERS— (Defdts.)— APPELLANTS. 

Versus 

JAW ALA DAS & OTHERS— (Pltffs.)— RESPONDENTS. 

Case No. 1780 of 1886. 

Mortgage—Validity of condition in mortgage deed that mortgagee will 
not mortgage his interest. —A clause in a deed of mortgage prohibiting the 
mortgagee from doing any act by which the mortgaged land should be mort¬ 
gaged to any other person, held not to be void, whether it be regarded as a 
condition or as a contract. 

2 l*. R. 1886 distinguished. 


No. 135- 

Before Plowden and Roe, JJ, 

RAM CHAND— (Defendant)— APPELLANT. 

Versus 

MUHAMMAD KHAN <fc OTHERS— (Plaintiffs)— 

RESPONDENTS. 

Case No. 335 of 1886. 

Limitation Act (AP of 1877), Sch. II, articles 91, 120— Suit for can¬ 
cellation of instrument—Suit for declaration that a transaction of sale (to 
which plaintiff is not a party) is void—Sale by occupancy tenant—Suit for 
declaratory decree not otherwise provided for. — Plaintiffs sued in November 
1884 to set aside a sale on the allegation that defendants 1—3 who were 
occupancy tenants under section 6 of the Punjab Tenancy Act, 1808, had 
sold certain lands of their tenure to defendant 4 by registered deed, dated 
17th May 1877 : that defendant 4 had sued the vendor for possession : and 
got a decree in April 1884, but the vendors were still in possession that 
the vendors were not competent to sell, as they had done without the 
consent of the plaintiffs, the proprietors of the land, who therefore sued to 
have the sale set aside. 

Held , that the suit was not one to cancel or set aside an instrument 
not otherwise provided for, to which article 91 of the 2nd schedule of the 
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Limitation Act was applicable, but a suit for a declaration that the 
transaction of sale was void, as between the plaintiff, who was not a party 
to it and the defendants who were parties to it, and as between whom it 
was valid by a decree of Court, and that such a suit fell undpr article 120 
of the above schedule as a suit for a declaratory decree, and that the limita¬ 
tion was six years from the time when the right to sue accrued, which was 
when the deed was executed subject to proof of such fraud as is provided 
for in section 18 of the Limitation Act. 

/ 

Further appeal from the order of E. IF. Parker , Esquire , Divi¬ 
sional Judge , Jhelum , dated the 7th December 1885. 

This was a suit for cancellation of a deed of sale as regards 
5 gliumaos, 4 kanals and 7 marlas of land, sold for Rs. 516 situ¬ 
ate in Mauza Mehi Sangri, Tahsil and District Jhelum. 

The material facts of the case appear from the judgment of 
the Chief Court delivered by— 

Plow den, J.—The only question in this appeal is, whether 
this suit is barred by limitation. The first Court has held that 
it is under article 91 of schedule II of the Limitation Act. The 
Divisional Court held that assuming that article to apply, the 
suit was not barred, as defendants had failed to show, as they 
were bound to do, that plaintiffs had notice more than throe 
years before suit of the deed, which the suit impeached. 

The plaint which was originally filed on November 28th 
1884, sets out that defendants 1—3 being occupancy tenants 
under section 6 of the Punjab Tenancy Act, 1868, sold certain 
lands of their teuure to defendant 4 by registered deed, dated 
17tli May 1877, that defendant 4 sued the vendors for possession 
and got a decree on April 28th, 1884, but the vendors were still 
in possession : that the vendors wore not competent to sell as they 
had done without the consent of plaintiffs, the proprietors of 
the land. The prayer is that the ** Karrawai bai mansukh 
farmaya jai.” 

The Divisional Court has given the plaintiffs a decree 
declaring this sale to be void and of no effect. It is also found 
that the vendee got possession in March 1885, after the suit 
was filed. \ 

We are of opinion that this is not a suit to cancel or set 
aside an instrument not otherwise provided for, and that articl© 

91 does not apply. It is a suit for a declaration that the 
transaction of sale is void, as between the plaintiff, who is not a 
party to it, and the defendants who are parties to it, and as 
between whom it is valid by a decree of Court. We consider 
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that such a case falls under article 120, as a suit for a declara¬ 
tory decree, and that the limitation is six years from the time 
when the right to sue accrued, which was when the deed was 
executed, subject to proof of such fraud as is provided for in 
section 18. Here there is no allegation of fraud, nor is it appa¬ 
rent. The deed was registered and was found to have been 
acted on by the occupancy tenants paying produce for the first 
year. It is true that the vendee did not sue for sevefi years 
for possession, but it does not follow that the proprietors were 
ignorant of the deed. The probability is that they merely 
waited to sue until the vendee endeavoured to enforce 
his deed. 

We accordingly reverse the decree of the Divisional Court 
and dismiss the suit as barred by limitation, with costs through¬ 
out. 

.At the same time we point out that we decide nothing as to 
the validity or otherwise of the sale as between the plaintiffs and 
the vendee, or as to the right of the plaintiffs to sue, if so advised 
to recover possession from the vendee, a relief which was not and 
could not bo asked for in the present suit. 

No. 138- 

Before Plowden and Burney , JJ. 

BAWA LEHNA SINGH— (Plaintiff)— APPELLANT. 

Versus ' 

JAGAN NATH & OTHERS— (Defendants)— RESPTS. 

• . Case No. 1058 of 1885. 

Pre-emption—Sale of house part of which teas mortgaged to plaintiff — 
Plaintiff after the sale demanding und accepting payment of the mortgage 
money without any reservation of his right of pre-emption —Subsequent suit 
by plaintiff for pre-emption—Plaintiff estopped from maintaining such suit. 
—In a suit for pre-emption, it appeared that when the" house of which plain¬ 
tiff was claiming pre-emption was sold, a |rd share of it was under mortgage 
by one of the vendors to plaintiff, and that it was provided in the deed of 
sale that out of the nominal purchase money the amount due on the mort¬ 
gage should bo retained by the vendee for payment to the mortgagee. It 
further appeared that nearly two months after the sale the plaintiff gave a 
written notice to the vendee to pay the mortgage-debt, threatening him with 
an action if he did not do so, but saying nothing in the notice about his 
right of pre-emption, whereupon the vendee paid the amount to the mort¬ 
gagee who gave him a receipt. Subsequently plaintiff sued the vendee 
and the vendors for pre-emption, and among other pleas the vendee urged 
that plaintiff could not maintain this suit, in view of the transaction above 
described. 
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Held that such contention was correct : that it was open to the plaintiff 
as between him and the defendant vendee either to dispute or to affirm the 
validity of the sale : that plaintiff as mortgagee having, without any reserva¬ 
tion of his right as pre-emptor, called upon the vendee to pay up the mortgage- 
money, and having accepted it from him, had elected as between himself and 
the vendee to affirm the sale as valid, and it was not open to him after such 
election to treat the sale as voidable. 


No- 139. 

Before Trerrdett and Roe , JJ. 

FATEH KHAN— (Plaintiff) —APPELLANT. 

Versus 

BAZ— (Defendant) —RESPONDENT. 

Case No. 2963 of 1888. 

Res judicata -Civil Procedure Code (Act XIV of 1882), section 13 —Plea 
at what stage admissible Objection not taken in grounds of appeal—Decree 
against widow how far binding an reversioners—Bona fide litigation.—Held, 
that a plea of res judicata may be raised at any stage of a case, the words of 
section 13 of the Civil Procedure Code being imperative, provided that where 
the plea is urged in the appellate Court the facts are already in evidence 
which are alleged to bar the suit under the above section. 

Held further, that a widow, whether Hindu or Muhammadan, in possession 

of her husband’s estate in the Punjab and holding on the usual customary life 

interest, is a representative for binding all future heirs on matters whichmay 

bo decided, after a full and fair trial, in bona fide litigation between her and 
third parties. 


No- 141- 

Before Powell and Roe , JJ. 

LACHMAN DAS— (Defendant)— PETITIONER. 

Versus 

SOHAN LAE— (Plaintiff) —RESPONDENT. 

Case No. 557 of 1887. 

Jurisdiction of Civil Court—Suit for “ tambol " -Right to maintain suit 
Held, that a suit for*“ tambol ” is notone which a Civil Court has jurisdic¬ 
tion to entertain, a claim to “ tambol ” being matter of social and moral, 
but not legal, obligation. 


* No. 142. 

Before Burney and Powell, JJ. 

MUIA SHAH— (Defendant) —PETITIONER. 

% 

Versus 

KIRPA RAM— (Plaintiff) —RESPONDENT. 

Case No. 823 of 1887. 

Estoppel—Appeal by judgment-debtor who has voluntarily satisfied decree. 
—Held, that a person against whom a decree has been passed is not estopped 
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from appealing against the decree by the fact that he has voluntarily paid the 
decree into Court before the appeal was lodged. 

No. 146- 

Before Rattigan and Roe t JJ. 

MUSSAMMAT CHANDNI— (Defdt.)— APPELLANT. 

Versus 

MUSSAMMAT MANNI— (Pltf.)— RESPONDENT. 

Case No. 1145 of 1887. 

Act IX of 1861 —Custody of minor.— The principles which should guide 
a Court in making an order for the custody of a minor under Act IX of 1861, 
discussed and explained. 

Appeal jrom the order of S. Clifford , Esquire , District Judge , 

Delhiy dated the 18/& April 1887. 

J. C. Basu, for appellant. 

Madan Gopal, for respondent. 

The facts of this case appear from the judgment of the 
Chief Court delivered by— 

Rattigan, J. — This appeal arises out of a suit brought 
under the provisions of Act IX of 1861 for the custody of a 
female minor named Mussammat Chadli, aged about 10, whose 
father died about six months prior to the suit, and her mother 
some time previously. 

The suit was originally filed by the husband of the present 
plaintiff respondent, who was a first cousin of the girl’s father, 
but owing to a ruling of the Calcutta High Court that no 
male person should be appointed guardian of a female minor, 
that suit was withdrawn and the present suit was then institut¬ 
ed on behalf of his wife Mussammat Manni. 

At the time of the suit the girl was in the custody of her 
father’s maternal aunt, Mussammat Gulabi, who was stated be¬ 
fore us, and the statement was not only not contradicted by 
the other side, but we find it was admitted by the plaintiff in 
her opening statement to the Court below, to have been the 
sister of the girl’s father’s mother, although she is described in 
the proceedings of the Court below as the adopted sister of the 
girl’s father. 

The District Court after taking considerable evidence came 
to the conclusion that as it was proved that the girl’s father had 
for many years before his death been associated with his mater¬ 
nal kindred at Ganour, and as after his wife’s death he continued 

✓ 
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to reside there, being assisted by Mussammat Gulabi in the 
care of his young daughter, his paternal kindred rendering no 
assistance whatever, and taking no interest in the girl, the 
plaintiff was not entitled to remove the girl from Mussammat 
Gulabi, who was under all the circumstances of the case the 
person most fit to have charge of her. But it postponed passing 
a final order for one month, to enable the present plaintiff’s 
husband to bring a suit, if so advised, to restrain the defendant, 
Mussammat Gulabi, from marrying the girl without his know¬ 
ledge and consent. 

It so happened, however, that Mussammat Gulabi died in 
the interval, and on the application of Mussammat Chandni, her 
sister, who had assumed the custody of the girl, she was 
brought on the record as a defendant ; and thereupon the 
District Judge held that under the altered circumstances of the 
case, there was no longer any reason why the plaintiff should 
not have a decree for the custody of the girl, which he accord- 
, ingly granted to her subject to her filing a bond in the "penal 
sum of Rs. 400 not to marry the girl for a period of four 
months. 

Mussammat Chandni now appeals to this Court and con¬ 
tends that she is entitled, in her own right, to the custody of 
the minor girl, that her right is superior to that of the plaintiff 
and that the best interests of the girl herself would be served by 
her being left with her father’s maternal relative rather than with 
the plaintiff, who has never taken any interest in the girl’s wel¬ 
fare, and whose sole object is to get possession of her to marry 
her for her own pecuniary advantage. 

Having heard the -case fully argued on either side, we are 
unable to see any solid ground uj>on which the decree of the 
Lower Court can be said to rest. It does not profess to be 
based on the ground that by the Hindu Law the plaintiff has 
a preferential right to the custody of the minor girl over the 
defendant, nor on the ground that in the judgment of the 
Court below the plaintiff is more likely to look after the 
physical, moral, and intellectual welfare of the child than the 
defendant. It is simply said that “ the special reasons existing 
“ in favour of Mussammat Gulabi (who as stated died during the 
“ pendency of the suit) do not exist in favour of Mussammat 
“ Chandni.” But conceding that they do not, we still require 
to know what reasons exist for the custody of the girl being 
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transferred from the present defendant to the plaintiff, and wo 
can find none in the judgment. 

The way in which the case has been dealt with renders it 
necessary for us to state the principles which, in our opinion, 
should guide a Court in making an order for the custody of the 
minor under Act IX of 1861. 

That Act, as was pointed out in No. 23 Punjab Record , 
1867, is an Act to amend the law for hearing suits relative to 
the custody and guardianship of minors, and affects only to 
amend the previously existing law. It nowhere affects to alter 
the law as to the guardianship of minors, and it purports to 
relate to procedure and procedure alone from beginning to the 
end. This view of the scope and object of the Act was adopted 
by the High Court North-Western Provinces in Shannon's caso 
reported in 2 North Western Provinces Reports, 79. 

Assuming that the above view gives the true effect of 
Act IX of 1861, it is prima facie not likely that the Legisla¬ 
ture in passing an Act to amend the law for hearing suits , should 
have incidentally controlled the operation of the various sub¬ 
stantive laws governing questions of guardianship amongst 
different sections of Her Majesty’s Indian subjects. It will bo 
noticed, if the language of Act XL of 1858 is compared with Act 
IX of 1861, that the former enactment is far wider in its scope 
and object than the latter. 

The preamble of Act XL of 1858 refers to the expediency 
of making better provision for the care of persons and property 
of minors not brought under the superintendence of the Court 
of Wards, and section 2 provides that “ except in the case of 
proprietors of estates jmying revenue to Government, who have 
been or shall bo taken under the protection of the Court of 
Wards, the care of the persons of all minors (not being 
European British subjects) and the charge of their property , 
shall be subject to the jurisdiction of the Civil Court." Section 
7 states the power and duty of the Court in granting a certi¬ 
ficate of administration, and while it preserves the right of a 
testamentary guardian who is willing to undertake the trust, 
it gives the Court complete power where there is no person 
so entitled to grant a certificate to “ any near relative who 
** is tvilling and fit to be entrusted ” with the charge of the 
estate. Act IX of 1861 contains no similar provisions. The 
preamble recites the expediency of amending the law for 
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hearing suits relative to the custody and guardianship of minors ; 
section 1 states the procedure to be adopted on an application 
being presented under the Act ; section 2 gives the Court 
power to cause the production of the minor, and to make tem¬ 
porary provision for the custody and protection of the minor ; 
and section 3 gives the procedure to be adopted on the day ap- . 
pointed for the hearing of the petition. 

The Court is to hear the statement of the parties or their 
agents, if they appear by agents, and such evidence as they or 
their agents may adduce, and thereupon it shall proceed to make 
such order as it shall think fit in respect to the custody or guar¬ 
dianship of the minor, and the costs of the case. 

Looking merely at the language of this section and constru¬ 
ing it with reference to the general purport of the Act, it would 
be difficult to say if the matter were res Integra that the discre¬ 
tion given to the Court was intended to cover any wider discre¬ 
tion than that possessed by every judicial tribunal of deciding 
on the evidence before it, according to its own judgment, consis¬ 
tently with the ordinary rules of law. 

But the section in question has received a judicial inter¬ 
pretation by the Judicial Committee of the Privy Council in the 
case of Skinner versus Orde, 10 Bengal Law Reports, at page 
129, which so far as it goes, is of course binding on all Courts 
in this country. Their Lordships declared in the case quoted 
that the Indian Act appeared to have had one object in con¬ 
templation, “ the protection of the infant ward, and to* have given 
* the Judge (subject of course to appeal) the power, and to have 
imposed on him the duty, of doing what, in his judgment, is 
best for the infant, and no other power or duty.” 

The question, however, would still remain, as pointed out 
by Mr. Justice Thornton in No. 140, Punjab Record , 1879, 
upon what principles is a Court to exercise this judgment. It 
cannot be that each Court is left entirely unfettered, to exercise 
and act upon its own arbitrary and capricious will. If that were 
intended how would a Court of appeal be capable of correcting 
the judgment, since the Act distinctly allows an appeal 1 It 
must be that the discretion, which the Court possesses, is to be 
sound and reasonable, guided by judicial principles, and not an 
arbitrary and capricious discretion. 

Now it appears to us that a sound and reasonable discretion 
would require a Court to act upon the rule that the legal guardian 
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ought to be preferred unless he is incapacitated from per¬ 
forming his duty as guardian by reason of some well proved 
mental or physical infirmity, or by reason of some moral miscon¬ 
duct which would render it essential that the care of the per¬ 
son of the minor should not be entrusted to him. Suppose, for 
instance, the case of a father from whose custody a benevolent 
or officious friend or relative applied to remove a child on the 
ground that the petitioner’s position, resources, or general charac¬ 
ter rendered him a fitter person to be entrusted with the care of 
the minor than the father, the child’s natural guardian. Could 
it have been seriously intended by the Legislature that in such 
a case the mere relative fitness of the petitioner and the child’s 
legal and natural guardian, according to the unfettered judg¬ 
ment of the principal Civil Court of Original Jurisdiction of the 
district, should alone determine the question of guardianship 7 
We cannot for a moment admit that the Legislature could have 
entertained any such intention. It would have been a most 
exceptional interference with the right of a father to the cus¬ 
tody and control of his children, which has been justly described 
by Lord Justice James in Agar Ellis versus Lascelles, 10 
Ch. Division 49, as “one of the most sacred of all rights,” and 
such an interference wo cannot hastily attribute to the Legis¬ 
lature of any civilized country. The Law no doubt is bound to 
protect minors from any abuse of power on the part of then- 
guardians, and the Hindu Law no less than the English re¬ 
cognises the maxim that the Sovereign is the parens patriae , 
whose prerogative and duty it is to protect those who, by reason 
of nonage, cannot take care of themselves (Manu VIII, section 
27 ^t. seq : Colebrooke’s Digest , Volume 2. page 575, Madras 
Edition 1865). But the protection must be exercised in accord¬ 
ance with some fixed principles, and these cannot be better 
stated than in the language of Lord Justice James in the English 
case above cited. That was a case which came up, in appeal, 
from a decision of V. C. Malins, who had pointed out that the 
Court of Chancery “ never interferes between a father and his 
children unless there be an abandonment of the paternal duty '* 

(vide page 56 of the Report). The Lord Justice laid down the 
rule of law in the following terms:—“ The right of the father 
to the custody and “ control of his children, is one of the most 
sacred of all rights. No doubt the law may take away from 
him the light, or may interfere with his exercise of it, just as 
it may take away his life or his property or interfere with his 
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liberty, but it must be for some sufficient cause known to the 
law. He may have forfeited such parental right by moral mis¬ 
conduct ... or he may have abdicated such right by a 
course of conduct which would make a resumption of his au¬ 
thority capricious and cruel towards the children. But in the 
absence of some conduct by the father entailing suoh forfeiture 
or amounting to such abdication, the Court has never yet in¬ 
terfered with the father’s legal right. It is a legal right with 
no doubt a corresponding legal duty, but the breach or intended 
breach of the duty must be proved by legal evidence before 
“ that right can be rightfully interfered with ” (pages 71 and 72 
of Report). 

I he above exposition will commend itself to the plain com¬ 
mon sense of every rightminded person, and it appears to us 
that it contains the true principles which should guide Courts 
in this country when called upon to exercise their delegated au¬ 
thority of appointing a guardian in supersession of a minor’s 
natural guardian. 

In the case of other legal guardians, although their rights 
may not be of the same sacred character as those of the father 
himself, they are still rights which have a legal origin, and 
ought not therefore to be interfered with except for some suffi¬ 
cient cause, and in determining what is sufficient cause, the 
same general principles as were laid down in the case above 
cited should be followed, except perhaps that the Court may 
xercise a somewhat wider discretion in such a case than in the 

case where the guardianship of a father is sought to be remo¬ 
ved. 

Applying the above principles to the present case, there 
are three questions which seem to arise (a) which of the j>ar- 
ties, if either, has a primu facie legal right of guardianship 
over the minor whose custody is in dispute 1(b) is there any 
valid reason why the person having the legal right should be 
deprived of that right 1 and (c) if neither party has any legal 

right, which of the parties is best fitted to take care of the 
minor 1 

Now the plaintiff, as the wife of a paternal kinsman, does 
not appear to have any legal right whatever to the guardian¬ 
ship of the female minor, and her pleader has not been able to 
refer us to any authority in support of her. claim. Her hut- 
band, as a paternal kinsman, would probably, in default of tb© 
girl s parents, have a preferential right to the guardianship 
over the girl’s maternal relations, but he is not before us, and 
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we cannot therefore discuss his rights. Failing paternal kins¬ 
men who are not otherwise incapacitated, the guardianship of 
a Hindu minor devolves on the maternal relations, the nearest 
and best qualified of them being preferable to the rest ( Vyavcish- 
ta Chandrika , Volume II, paras. 821-823). It follows that the 
defendant, whose relationship on the maternal side to the girl’s 
father is not denied on this Court, has a superior legal claim 
to the guardianship of the girl than the plaintiff. Is there 
any valid reason why her claim should be set aside, and the 
girl who is now living with her, removed from her custody to 
that of the plaintiff ? No such reason has been shown to us. 
There is no allegation against the defendant’s moral character, 
nor is it said that she has behaved harshly or unkindly to the 
girl while the latter has been in her custody. All that is 
urged is that she is anxious to get the girl married, without re¬ 
ference to the wishes of her paternal relatives. But if such 
is her intention, the paternal relatives whose consent is neces¬ 
sary may sue to restrain her. We cannot however regard this 
possible intention on her part as in itself a sufficient cause why 
_ the defendant should be deprived of the custody of her ward, 
at the suit of a stranger like the plaintiff. 

Finding therefore that the defendant’s right to the guar¬ 
dianship of Mussammat Chadli is preferable to that of the 
plaintiff, and that there is no reason to suppose that the phy¬ 
sical, moral, and intellectual welfare of Mussammat Chadli 
would suffer if she were left in the defendant’s custody, we 
are of opinion that the order of the Court below is wrong and 
that the panintiff’s petition should be dismissed. Ordered acord- 
ingly. Costs to be paid by respondent. We desire to add 
that we notice the District Judge did not examine the girl 
Chadli as to her wishes. In proceedings of the present nature 
it is always desirable to do so where the girl is sufficiently 
intelligent to be able to express her own wishes, and the Court 
should invariably state its reasons for not examining the girl. 

No- 149. 

Before Rattigan and Roe , JJ. 

MUSSAMMAT LORENDI— (Plaintiff) —APPELLANT. 

Versus 

MT. KISHEN KAUR— (Defendant) —RESPONDENT. 

Case No. 1961 of 1886. 

Punjab Laws Act (IF of 1872), section 5— Custom—the primary rule 
of decision in the matters specified in the section—Onus of proving alleged 
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custom—Custom, Inheritance—Sudhs of Tahsil Tarn Tar an—Widow's right 
to succeed to her husband's share in joint estate — Section 5 of the Punjab Laws 
Act discussed and explained. 

The intention of the above section is, that the primary rule of decision 
in all questions relating to the matters specified shall be custom, where 
a custom exists, and that the Hindu and Muhammadan Law shall only 
bo applied where no such customary rule prevails. The section does not 
presume that custom is to govern the parties to the exclusion of the 
ordinaiy law, but it prescribes that it shall govern them in certain matters 
in the first instance, and though, except in certain cases where the 
custom contended for is so general, that it may be presumed to exist, 
the person who alleges a custom contrary to some precept of his personal 
law is prima facie bound to prove that custom, the regulation of this 
burden depends on a rule of procedure or evidence only, in order to 
ascertain whether the special custom does or does not exist. The rule 
of decision remains the same, and its operation is merely suspended 
until the ascertainment of a fact, e. g. the existence of a custom. If a 
custom is proved, it must be applied to the exclusion of the personal 

law ; if it is not, the second branch of the rule must then receive 
effect. 

In a suit for partition of a shop and a house, the parties to which 
were Sudhs of the Tara Taran tahsil, held that the plaintiff, the widow 
of one of two brothers who were joint in estate, had succeeded in prov¬ 
ing a custom whereby she was entitled to succeed to the share held by her 
husband in the property in dispute. 

No. 150- 

Before Burney and Roe, JJ. 

SARDAR BAKHSH AND OTHERS— (Plaintiffs)— 

APPELLANTS. 

Versus 

AHMED YAR— (Defendant) —RESPONDENT. 

Case No. 114 of 1887. 

Custom, Inheritance—Bhatti Rajjnits of Shahpur District — 1 Whole and 
halj blood. — In a suit the parties to which were a branch of Bhatti 
Rajputs of the Shahpur district, held that the plaintiffs had failed to prove 
a custom under which in their tribe the whole and half blood succeeded 
equally. 


No. 157. 

Before Tremlelt and Roe, JJ. 

HAKIKAT RAI— (Plaintiff) —APPELLANT. 

Versus 

GANG A DAS AND ANOTHER— (Defendants)— 

RESPONDENTS. 

Case No. TO of 1887. 

Limitation Act (IX of 1871), schedule II, article 148—Suit fbr redemp¬ 
tion of mortgage—Effect of acknowledgment by one qf two mortgagees — 


Nos. 162 & 164, PUNJAB RECORD, 1888. 


821 


Acknowledgment by agent. —In a suit for redemption of mortgage, held, 
(following Civil Judgment No. 85, Punjab Record, 1880) that on 
acknowledgment by an agent cannot be held to be the acknowledgment 
by the mortgagee required by article 148, schedule II of Act IX of 1871 
or the corresponding section of Act XIV of 1859. 

Held further, (following Civil Judgment No. 61, Punjab Record, 1877) 
that an acknowledgment made by one of two mortgagees alone, is of 
no effect to save limitation, even in respect of a portion of the mort¬ 
gaged property, in cases where the mortgage is a single transaction. 


No. 162. 

Before Plowden and Burney , JJ. 

HONDA RAM AND 2 OTHERS— (Defendants)— 

APPELLANTS. 

Versus 

DESU RAM AND 2 OTHERS— (Plaintiffs)— 

RESPONDENTS. 

Case No. 607 of 1887. 

Hindu Law, Joint Famihj—Appointment of one member of family as 
gomashta and partner All the family not thereby made members of part - 
nership. —It is not a correct contention that when there is a joint Hindu 
family with a father at its head, and one of the sons is appointed a 
gomashta and partner, all the members of the family, father and sons, 
thereby become gomashtas and partners. The members of such a family 
do not constitute a single person to all intents and purposes to a person 
who enters into partnership with one of them, and though they are all 
joint inter se as respects ancestral and it may be other property, as re¬ 
gards a stranger who enters into partnership with one of them, the other 
members of the family are strangers to the partnership. 


No. 164. 

Before Tremlett and Rattiyan, JJ. 

THE MAHARAJA OF KASHMIR—PLAINTIFF. 

Versus 

FATTEH DIN—DEFENDANT. 

Case No. 3 of 1888 

Jurisdiction of Small Cause Court—Act IX of 1887, schedule II (8) 
— 8uit for money due for the use of a masonry outlet (mogaj -Rent- 
Agreement. —A suit for Rs. 27 as money due for the use of a masonry 
outlet, or moga, alleged to be the property of the plaintifF, for the irrigation 
of defendant's land, held to be a suit for the recovery of a sum in the 
nature of rent, and not being for house-rent to be a suit not cognizable 
by a Small Cause Court (article 8 of the 2nd schedule of Act IX of 1887) ; 
and further, that the mere existence of an agreement for the payment of 
such money, the suit being one for rent, would not give the Small Cause 
Court, jurisdiction, which it would not otherwise possess, 
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Case re S erred h V G- Lewis, Esquire , Judge, Small Cause Court, 
Lahore, under section 617, Civil Procedure Code. 

I beg, therefore, to refer the following questions for the 
decision of the Chief Court :_ 

(1) . Is a suit for money due for the use of a masonry 
outlet alleged to be the property of plaintiff, for the irrigation 
of defendant’s land, cognizable by a Small Cause Court 1 

(2) . If it is not cognizable, would the allegation of an 
agreement between the parties for the payment of such money 
make it cognizable 1 

Rattic.an, J.—After hearing the pleader for the plaintiff, 
we are of opinion that the first question must bo answered 
in the negative. We think a suit for money due for the 
use of a moga or masonry outlet, is a suit for the recovery 
of a sum in the nature of rent, and it not being for house 
rent, the suit is not cognizable by a Small Cause Court (article 
8 of the 2nd schedule of the Small Cause Conrt Act). There is 
no definition of “ rent ” in the Act, but we take it that the 
term as there used, has the ordinary meaning of a compensa¬ 
tion paid to the owner of immoveable property for its uso 

or occupation. In this sense the money due for the use of 
the mofja would be “ rent." 

We must also answer the second question in the negative. 
We do not think the mere existence of an agreement, if the 
suit is one for rent, would give the Small Cause Court juris¬ 
diction, which it would not otherwise possess. Rent is ordi¬ 
narily payable under an agreement, and had the legislature 
intended to allow the jurisdiction of Smal Cause Courts to 
be affected by such a circumstance, we should have expected 
it to have indicated its meaning by adding a proviso under 
article 8 of the 2nd schedule to that effect. 


No. 168. 

Before Roe and Frizelle, JJ. 

HARBHAJ RAI— (Decree holder) —APPELLANT. 

Versus 

MAKAND LAL— (Judgment-debtor)— RESPONDENT. 

Case No. 1683 of 1887. 

Limitation Act (XV of 1877 ) schedule 11, article 179-Execution of 
decree-Cxxxl Procedure Code (Act XIV of 1882 ), section 223 -Application 
to Court to which decree has been transmitted after that Court has made ifs 
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return to the original Court—Application to the “ proper Court."—Held that 
when a decree has been sent for execution to another district under section 
223 of the Civil Procedure Code, and a return has been made to the Court 
which passed the decree, an application subsequently made to the Court to 
which it had been sent by the Court which passed it, but without a further 
certificate from the latter Court, is an application made to the “ proper Court '* 
as defined in Explanation II to article 179, schedule II of the Limitation 
Act, and sufficient to keep the decree alive, when its execution would bo 
otherwise barred by limitation. 

Further appeal from the order of Colonel W. J. Parker , Divisional 

Judge , Hoshiarpur Division , dated the 18<A June 1887. 

Gouldsbury and Golaknath for appellant. 

J. C. Basu for respondent. 

The facts of this case sufficiently appear from the judgment 

of the Chief Court delivered by— 

% 

Frizelle, J.—The question is this case is whether, when 
a decree has been sent for execution to another district under 
section 223, Civil Procedure Code, and a return has been made 
to the Court which passed the decree, an application after¬ 
wards made to the Court to which it had been sent by the 
Court which passed it, but without a further certificate from 
the latter Court, is sufficient to keep the decree alive when its 
execution would have been otherwise barred by limitation. 
The decree now in question was passed in the Jullundur dis¬ 
trict and sent to Hoshiarpur for execution in 1880. Partial 
realization was then reported to have been effected out of 
Court, and this was duly certified to the Jullundur Court. In 
December 1882 application was again made at Hoshiarpur, 
apparently without a fresh certificate or copy of decree from 
Jullundur. This application was struck off for default. Another 
application, made in December 1883, was refused on the ground 
that a fresh certificate should be obtained. Nothing more was 
done until the 6th April 1885, when an application was again 
made to the Hoshiarpur Court, a fresh certificate having been 
sent from Jullundur. This application the Divisional Judge 
has refused on the ground that the application of December 
1882 could not be considered as having been made to the 
" proper Court,” as the Hoshiarpur Court had once reported 
what it had done in execution to the Jullundur Court which had 
passed the decree, and thereafter could take no steps in execu¬ 
tion until moved again by the Jullundur Court, 
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We do not consider that this opinion is right. There is 
nothing in the Procedure Code which lays down that a Court 
to which a decree has been sent under section 223 and which 
has made its return to the Court, which passed the decree, of 
the extent to which it has effected execution,’ cannot again 
take execution proceedings on the application of the decree- 
holder without again having received a copy of the decree and 
certificate according to section 224. We are of opinion that 
it would be the duty of such Court to grant execution, making 
any inquiry that it considered necessary from the Court which 
passed the decree as to execution since the date of its first 
return. Its having made one return need not prevent its taking 
further proceedings afterwards and making a fresh return. It 

1S n ° less a Court to whic h the decree was sent under section 
--3, merely because it had once closed its proceedings and sent in 
a certificate as to what it had done, and, under section -230, it be¬ 
comes the duty of such Court to execute the decree. The argument 
of the Divisional Judge as to concurrent execution in different 
districts loses its force when it is remembered that it has been 

expressly ruled that a decree can be sent for execution to several 
districts at the same time. 

We hold that the application of December 1882 was made 

to the propei Court, as defined in Explanation II to article 

179, Schedule II of the Limitation Act, and we reverse the order 

of the Divisional Judge, and restoring that of the Munsif, order 

execution to proceed. Costs to bo paid by the judgment- 
debtor. 


No 171. 

Before Roe and Frizelle, JJ. 

G AMAN— (Pla intiff)— APPELLANT. 

Versus 

MUSSAMMAT AMAN —(Defendant)—RESPONDENT. 

Case No. 695 of 1887. 

Custom, Inheritance - Muhammadan Dogars of Hissar district—Grand¬ 
mother and grand-uncle—Re-marriage—Forfeiture of estate.—In a suit the 

parties to which were Muhammadan Dogars of the Hissar district, held that 
the defendant, the grandmother of one M, a boy who had died without 
ma e issue, was entitled to succeed to the estate which M. had inherited from 
his grandfather in preference to the plaintiff, who was M’s granduncle; 
an further, that the said defendant had not forfeited her rights by a 

r t m ^T age Wlth a member of tfa e same branch of the family as that to 
whtch her first husband belonged. 
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Extract from the judgment of Roe, J.—As to whether 
her remarriage bars her succession the decision quoted by the 
lower Courts (No. 37 of 1870), is based solely on Hindu law. 
But I am of opinion that even had she succeeded as Samma’s 
widow and then remarried, she would not have lost her rights. 
It is true that whilst it has been held (see No. 90 of 1888) 
that there is no general custom by which unchastity involves 
forfeiture, both No. 123 of 1884 and No. 81 of 1885 hold that 
there is such a custom in case of remarriage. But this only 
shifts the onus probandi. In the present case the Wajib-ul-arz 
appears to me to distinctly sanction such a marriage to any 
“ ham kaum,’’ not merely to the next heir, and the evidence 
adduced by defendant of widows retaining their husband’s 
estate seems to mo quite as strong as the evidence against it. It 
must be remembered too that when the widow was comfortably 
provided for by her second husband she would often surrender 
her first husband’s estate voluntarily, and such surrender would 
bo no proof of custom. 

It is foi these reasons that I concur in dismissing the appeal 
with costs. 

Judgment of Frizelle, J.—Omitted. 

No. 175- 

Before Roe and Frizelle , JJ. 

SURJAN— (Defendant) —APPELLANT. 

Versus 

LALU— (Plaintiff) —RESPONDENT. 

Case No. 127 of 1886. 

“ Ala and adna malik "--Mortgage by sonless “ adna malik" Such charge 
not binding on “ ala malik " after death of mortgagor without heirs.—Held 
that a charge created by mortgage by a sonless “ adna malik ” on the land 
comprising the “adna milkiat" is not binding on the “ala malik ” after 
tho death of the “ adna malik ” without heirs, and after the holding lias 
therefore passed, relieved from its encumbrance, to tho “ ala malik; ’’ 
all that could be pledged to the mortgagee being tho “ adna milkiat,” so 
that when that ceased to exist, the mortgage itself necessarily came to an 
end also. _ 

No. 180. 

Before Burney and Rattigan JJ. 
MUSSAMMAT IMAM BIBI— (Pltff.) —APPELLANT. 

Versus 

MUSSAMMAT FAZL BIBI— (Depot.) —RESPONDENT. 

Case No. 706 of 1887. 

Custom, Inheritance—Arains of Lahore district—Niece—Sister.— In a 
puit the parties to which were Arains of tho Balli got resident in the Lahore 
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district, held that the plaintiff had failed to prove any custom by which, as 
a niece, she was entitled to succeed in preference to a sister of the last owner. 

No. 182- 

Before Plowclen and Burney , JJ. 

HAMID ULLA—(Defendant)—APPELLANT. 

Versus 

HAY AT KHAN— (Plaintiff)— RESPONDENT. 

Case No. 771 of 1887. 

Cirdl Procedure Code {Act XIV of 1882), section 375— Compromise of 
suit Power to withdratc — Held that when a compromise of a pending suit has 
oeen unconditionally agreed to, neither party is at liberty t ) withdraw his 
assent, when the other moves the Court to record the compromise under 
section 375, Civil Procedure Code. 

No. 183. 

Full B nch. 

Before Plouden , Burney and Rattigan, JJ. 

KARM BAKHSH & OTHERS—(Defdts.)—APPELLTS. 

Versus 

DAULAT RAM & OTHERS—(Pltffs.)—RESPONDENTS. 

Case No. 1439 of 1887. 

Limitation Act ( XV of 1877), section 5— Sufficient cause for admission of 
appeal after time—Deduction of time during joltich review is pending — 
Reasonable diligence in presenting appeal—Discretion of Court—Held by the 
Full Bench, that when an appellant has instituted an application for 
review of judgment in a lower Court, within the period prescribed for 
appeal and after such application has been disposed of, presents an appeal 
from the first judgment after the period prescribed for appeal, it is not 
by law necessary to the admission of the appeal that the appeal should 
be presented as speedily as may be after the proceedings in review have 
ended. The true guide for a Court in the exercise of its discretion in 
such case under section 5 of the Limitation Act, is whether the appellant 
has acted with reasonable diligence in presenting his appeal, and he ought 
ordinarily to be deemed to have acted with reasonable diligence, when the 
whole period between the date of the decree appealed against and the 
date of presenting the appeal, does not, after excluding the time spent 
in prosecuting with due diligence a proper application for review of judg¬ 
ment, exceed the period prescribed by law for presenting the appeal. 

No. 184. 

Before Rattigan and Frizelle, JJ. 

MIRZA NAJIB BEG—(Plaintiff)—APPELLANT. 

Versus 

J ODHA & OTHERS—(Defendants)—RESPONDENTS. 

Case No. 201 of 1888. 

Civil Procedure Code {Act XIV of 1832) sections 15, 578— Suit heard by 
Court other then the Court of the lowest grade competent to hear it — 
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Irregularity—Reversal of decree—Held that tho object of the provisions 
of section 15 of tho Civil Procedure Code, that every suit shall bo 
instituted in the Court of tho lowest grade competent to try it, is merely 
directory to regulate the procedure of Courts, and it does not deprive a 
Court of jurisdiction which it may otherwise possess: and further, if there 
be any irregularity, as a matter of procedure, in a Judge taking up a 
case in contravention of tho terms of tho section and trying it himself, 
such irregularity would be cured by section 578 of the Code, and would 
not justify tho reversal of the first Court’s decree by an appcllato 
Court. 


No. 193- 

Before Tremlett and Roe , JJ. 

GURMUKH SINGH & OTHERS— (Defdts.) —APPELLTS. 

Versus 

CHANDU SHAH— (Plaintiff) —RESPONDENT. 

Case No. 1575 of 1887. 

Limitation Act (XV of 1887), Schedule II, article 97- -Suit for money 
paid upon an existing consideration which afterwards fails. —Plaintiff sued on 
the 9th April 1887 to recover Rs. 7G1 due to him from the defendant, alleging 
that on October 29th, 1883, the defendant signed a balance for that amount 
and on the same day executed a mortgage by which the plaintiff was to 
bo put into possession of a certain house until tho debt was paid. Tho 
deed however was not registered, and in December 188G the debtor took 
advantage of tho non-registration to turn the plaintiff out of possession 
of the property. 

• 

Held, that the plaintiff’s suit was in time under article 97, schedule II of 
the Limitation Act, as in effect one for money paid on an existing considera¬ 
tion, viz, the creation of a possessory mortgage, which consideration sub¬ 
sequently failed by the possession being taken away by the defendant standing 
on his legal right of denying that any mortgage had been created. 

Further appeal from, the order of F. P. Beachcroft, Esquire, 

Divisional Judge , Rawalpindi Division, dated the 20th 

August 1887. 

Golaknath for appellants. 

Sutherland for respondent. 

The facts of this case sufficiently appear from the judgment 
of the Chief Court, delivered by— 

Tremlett, J.—The Divisional Court has remanded this case 
under section 562, Civil Procedure Code, to be tried on the 
merits, the first Court having held it barred by limitation. It is 
contended here that the suit is barred and therefore the remand 
order was wrong. 

Up to this stage there has been no proper investigation as 
to tho facts, and therefore, for the purpose of this appeal we 
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shall assume the truth of the facts as stated by the plaintiff, 
leaving it open to the parties to establish the truth or falsehood 
of their allegations in the lower Courts. 

The facts of the case as alleged by the plaintiff are therefore 
the following :— 

On October 29th, 1883, the plaintiff says to-day before us, 
the defendant signed a balance for Rs. 764, and on the same day 
executed a mortgage by which the plaintiff was to be put in pos¬ 
session of the mortgaged house and keep it until the debt was 
paid. The deed, however, was not registered, and in December 
1886 the debtor took advantage of the non registration to turn 
the plaintiff cut of possession of the property. On this, on April 
9th, 1887, the plaintiff filed the present suit to recover the 
Rs. 764 due to him. 

After hearing the parties, we think the plaintiff will bo 
in time under article 97, schedule II, Act XV of 1877 ; the 
plaintiff indeed did not actually pay the money in hard cash 
to the defendant on a promise that he would execute a valid 
mortgage of the property, but lie intended to extinguish the 
then outstanding debt, and in lieu of it to accept a fresh 
liability from the defendant, and we think this creation of a 
new liability is precisely the same thing as if the defendant 
had them repaid the balance, and the plaintiff on receiving the 
Rs. /64 had handed it back to the defendant as a fresh loan, or 
in the words of the Act that it was money paid on an existing 
consideration,” viz., the creation of a possessory mortgage, 
which consideration subsequently failed by the possession being 
taken away by the defendant standing on his legal right of 
denying that any mortgage had been created. This decision 
leaves the facts as set out here quite open to the decision of the 
lower Courts as stated above. With these remarks we dismiss 
the appeal. 


1889. 

No- 1. 

Before Ratiigan and Frizelle, JJ. 

NARAIN DAS —(Decree-holder) —APPELLANT. 

Versus 

SHER KHAN— (Defendant)— RESPONDENT. 

Case No. 52 of 1888. 

Civil Procedure Code (Act XIV of 1882), section 266 (c)— Execution 
of decree—Attachment of house mortgaged by agriculturist—Liability of 
such house to attachment. —A decree-holder in execution of his decree 
against the defendant, an agriculturist, which specified that a house, which 
the defendant had mortgaged as security for the payment of the sum 
duo to the decree-holder, was to be considered as hypothecated for pay¬ 
ment of the decree, attached the house in question, which the lower 
Courts directed to be released as non-attachable with reference to the 
provision of section 266 (c) of the. Civil Procedure Code. 

Held , that - under the circumstances the above clause could not be 
correctly construed as .controlling the operation of the decree. 


No. 3. 

Before Plowden and Roe , JJ. 

MI AN SINGH —(Defendant)—APP ELLA NT. 

Versus 

. FATHA— (Plaintiff)— RESPONDENT. 

Case No. 452 of 1888. 

Jurisdiction of Revenue Court—Tenancy Act (XVI of 1887), sections 
50, 51, 77 (3) (g) — Suit for recovery of -possession by occupancy tenant illegally 
dispossessed — Suit against person other than landlord. —A suit to recover 
possession by a plaintiff, alleging that he is a tenant with a right of 
occupancy, and that he has been illegally dispossessed of his holding, by 
a person other than tho person admitted to be, or recorded as, plaintiff’s 
landlord, held not to be cognizable by the Revenue Court, as falling 
under section 77 (3; (g) of the Tenancy Act (XVI of 1887, inasmuch as 
that clause and sections 50 and 51 of the same Act refer only to suits 
~ between *=• landlord and tenant ; but -to be cognizable by • a Civil 
; Court. 
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No. 5. 

Before Rattigan and Frizelle, JJ. 

MASTA—(Plaintiff)—APPELANT. 

Versus 

RADHA KISHEN & OTHERS— (Defendants)— RESPON¬ 
DENTS. 

Case No. 1944 of 1886. 

Jurisdiction of Small Cause Court--Act XI of 1865, section 6— 
Claim to property attached and sold in execution—Suit for recovery of 
debt and fur declaration of lien against property in hands of auction- 
purchaser — Suit for movable property or its value. — A suit by an un¬ 
successful intervenor for the recovery of a debt of Rs. 94 on the pledge 
of 2 ekkas, which had been attached and sold in execution of a decree 
against the principal debtors, the object of whioh was to obtain a decree 
against the latter and also to have the plaintiff’s lien declared against 
the ekkas in the hands of the auction-purchaser, held to be one for the 
recovery of movable property or its value and to be cognisable by a Small 
Cause Court under Act XI of 1865. 

Civil Judgment, No. 91, Punjab Record , 1886, cited 

No. 7. 

Before Plowden and Tremlctt, JJ. 

GOHAR— (Plaintiff)— APPELLANT. 

Versus 

MUHAMMAD— (Defendant)— RESPONDENT. 

Case No. 860 of 1886. 

Appeal from decree passed by inadvcrlnice against, or in favour of, a 
dead party. — Held, that a decree passed by inadvertenco against, or in 
favour of a dead party, is one from which no appeal lies, because in 
such a case the heir of the deceased party, or the opposite party, has no 
locus standi, as an appellant, or as a respondent, as the case may be. 

No. 11. 

Befoi'e Rattigan and Frizelle, JJ. 

MUHAMMAD AND ANOTHER— (Plaintiffs)— APPELLTS. 

Versus 

HASHMAT— (Defendant)— RESPONDENT. 

Case No. 2190 of 1886. 

Custom, Inheritance—Dogar Jats of Ferozcpore District—Whole and 
half blood —Found that, among Dogar Jats of the Ferozepore District, there 
is no established custom, whereby, in succession to a brother’s estate, a 
half brother can cl aim to succeed to a share in the presence of a full 
brother. 
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No. 13. 

Before Plowden and Roe, JJ. 

MAYA DAS— (Deffendant) —APPELLANT. 

Versus 

JAN MUHAMMAD AND OTHERS— (Plaintiffs)— 

RESPONDENTS. 

Case No. 804 of 1886. 

Common Land - Custom—M. Ilassellanuala, Tahsil Phalian, Gujrat 

district—Right of non-proprietors to transfer the sites of their houses. _ 

Found that no custom exists in M. Hasellanwala in the Phalian tahsil of the 
Gujrat district, according to which non-proprietors generally can transfer 
the sites of their houses without the consent of the proprietors. 

No. 14. 

Before Rattiyan and Frizelle, JJ. 

LAKHU RAM— (Plaintiff) —APPELLANT. 

Versus 

AMIR KHAN & OTHERS— (Defendants)— 

RESPONDENTS. 

Case No. 1517 of 1886. 

Evidence Act (I of 1872), section 92— Exclusion of evidence of oral 
agreement to vary or contradict written instrument—Admissibility of evi¬ 
dence of subsequent new oral agreement superseding the old contract — 
The provisions of section 92 of the Evidence Act discussed and explained, 

and compared with the provisions of the English law from which they 
are borrowed. 

The general rule, which is embodied in the above section, against 
allowing verbal evidence to vary or contradict written instruments is 
aimed at the exclusion of contemporaneous verbal evidence of this 
character, and superadded to this rule is another, embodied in proviso (4) 
to the section, which prevents the admission of verbal evidence even of a 
subsequent oral agreement the effect of which is to rescind or modify a con¬ 
tract, grant or disposition of property, which is by law required to be in 
writing or which has been registered according to the law in force for the 
time being as to the registration of documents. The terms of proviso (4) do 
not however exclude evidence of a distinct subsequent new oral agreement 
superseding the old contract in toto. - 

The distinction between a substituted new agreement by novation and 
the mere alteration of an old contract is that in the former case the old con¬ 
tract is extinguished, while in the latter it remains binding subject to the 
alteration which the parties have agreed to. 
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No. 18. 

Bcfoi'e Plowden and Burney, JJ. 

MUSSAMMAT GHULAM ZOHRA— (Defdt.) —APPELT. 

Versus 

RUKN ABDULLA SHAH & OTHERS— (Pltffs.)— RESPDTS. 

Case 411 of 1887. 

Custom, Inheritance — Gardczi Sayods of Mooltan District — Widow's 
life interest - Daughter s right of succession— Exclusion of daughters by col¬ 
laterals. —In a case of succession among Gardczi Sayads of Tahsil Sarai 
Sidhu in the Mooltan District, found that the plaintiffs were entitled by 
custom proved by Wajib-ul-arz and instances, to succeed on the death of the 
widow of their uncle’s son, in the presence of his daughter’s daughter, to the 
property held by the widow, the custom being that, in the absence of sons, a 
widow succeeds to a life interest in her husband’s immoveable property to 
the exclusion of a daughter, and that uncle’s sons on the death of the widow 
ex ude a daughter’s daughter. 

No. 19. 

Before Rattigan and Frizelle, JJ. 

SHElt ALI & OTHERS— (Judgment-Debtors) — 

APPELLANTS. 

Versus 

DEOKI NANDAN— (Decree-Holder)— RESPONDENT. 

Case No. 1260 of 1887. 

Execution of decree—Each of several assignees of portions of a decree 
not entitled to execution separately. 

Held , that it is a grave irregularity in an executing Court to permit 
several assignees of parts of a single and indivisible decree to execute that 
decree as to their shares independently of each other. 

Exract from the judgment of Rattigan, J. —We desire, 
however, before concluding this judgment, to point out the 
grave irregularity which the executing Court has committed 
in permitting several assignees of parts of a single indivisible 
decree to execute that decree as to their shares independently of 
each other. 

The following observations by Sir Barnes Peacock, on the 
provisions of section 208 of Act 'VlII of 1859, which were 
analogous in this respect to the provisions of section 232 of 
the Code of 1882, demonstrate very forcibly that the latter 
section only applies to the transfer or assignment of a decree 
in its entirety. “ It does not intend,” says the learned Chief 
“ Justice, li that a decree should be assigned to as many persons 
“ and in as many portions as the decree-holder may think fit 
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„ spllt xt up mto * If the decree-holder were allowed to do 
M ®°> the judgment-debtor might be ruined. Suppose there was 
„ a decree for a lakh of rupees, it could not be contended that 
the decree-holder could assign it to a lakh of assignees, so 
^ as to give to each of them power to take out execution for 
^ one rupee, his portion of it. Otherwise, there might be a 
lakh of seizures, and a lakh of sales, under each one of which 
there can be no doubt that the judgment-debtor would suffer 
M loss * thls were allowed, the judgment-debtor must neces¬ 

sarily be ruined.” Huro Sunkur Sundyal versus Turuck 
Chander Battacharjee , XI Weekly Reporter 488 (at page 490). 
The learned Chief Justice has here of course only put an 
extreme case to prove the possible consequences which might 
result if the law were interpreted in a different sense, and the 
present case itself affords a further illustration of the con¬ 
fusion and complexity that must inevitably result if decrees 
that are indivisible are permitted to be so assigned as to en¬ 
able each of the several assignees to sue out execution for his 
own portion. 


No. 22. 

Before Railigan and Roe, JJ. 
MUSSAMMAT DAKHO— (Plaintiff) —APPELLANT. 

Versus 

MUSSAMMAT GANO— (Defendant) —RESPONDENT. 

' Case No. 88 of 1886. 

Custom, Inheritance—Manilas Rajputs of tahsil Shakargarh, Gurdas- 
pur-Co-xmdows—Right of kareica widow to succeed equally with other 
widow.— In a suit the parties to which were the two widows of a Manilas 
Rajput, resident in the Shakargarh tahsil of the Gurdaspur district, held 
that the plaintifl (upon whom under the circumstances the onus lay) had 
failed to prove a custom in her favour, excluding the defendant, who was 

a co-widow by a kareica marriage, from succeeding to a share in the deceas¬ 
ed husband’s estate. 


No. 23. 

Before Rattigan and Roe , JJ. 

HARNAM SINGH— (Defendant) —APPELLANT. 

Versus 

BACHATAE SINGH & OTHERS— (Pltfps.) —RE8PDTS. 

Case No. 2453 of 1886. 

_ *™***re Code (Act XIV of 1882; sections 365, 366-Dea/A of sole 

IhltH 07 * 1 Abalement °f appeal—Legal representative - Right to sue—Held, 
t e words “ legal representative ” in soction 305 of the Civil Pro- 
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cedure Code, must be read in connection with the “ right to sue" which 
is involved in the case before the Court; and that unless the person ap¬ 
plying to be considered the “ legal representative ” can show that he is the 
person to whom the “ right to sue ” involved in the case descends or sur¬ 
vives bylaw, he is not, qua that right the “ legal representative " within 
the meaning of section 365, Civil Procedure Code. 


No. 25 

Before Rattigan and Roe , JJ. 

RAJA NUR KHAN— (Plaintiff) -APPELLANT. 

Versus 

MUSSAMMAT DARAB KHATUN— (Defendant)— 

RESPONDENT. 


Case No. 1115 of 1888. 

Jurisdiction of Revenue Court—Land Revenue Act (XVII of 1887) 
sections 45,158 (2) (vi)—Suit for correction of Settlement Record—Suit for 
declaration of rijht. — field, that the provision in Clause (vi) of section 
158 of the Land Revenue Act, 1887, excluding from the cognizance of 
the Civil Court matters touching the correction of an entry in a record of 
rights, does not in any way affect the jurisdiction of a Civil Court to 
give a declaration in a suit properly instituted in the manner indicated by 
section 45 of the same Act by a person who considers himself aggrieved 
as to a right of which he is in possession by an entry in such record, 
touching the same. 

Appeal from the order of W. B. DeCourcy , Esquire, District 

Judge, Jhelum , dated the 23 rd April 1888. 

The material ficts of this case appear from the judgment 
of the Chief Court, delivered by— 


Rattigan, J.—The plaint in this suit has been ordered to 
be returned by the Court below as relating to a suit falling 
under section 45 of the Punjab Land Revenue Act, 1887, 
(XVII of 1887), and consequently triable by a Revenue Court. 
The argument pf the Court below apparently is, that inasmuch 
as the object of the plaint is to obtain a declaration of the 
plaintiff’s right to land of which he is in possession, and such 
a declaration would be contrary to an entry in the Settlement 
Record, the correction of which is excluded from the cogniz¬ 
ance of a Civil Court by section 158, Clause (VI) of the Land 
Revenue Act, 1887, such a suit cannot lie in the Civil Court. 


But in adopting this view the Court below has confounded 
two remedies which are perfectly distinct, namely, (l) 
right of a person who is in possession of a right to ask for 
a declaration of such right under the provisions of Chapter VI 
of the Specific Relief Act, if he considers himself aggrieved by 
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an entry in a record of rights, or in an annual record touching 
the same, and (2) the actual correction of the entry which has 
a £T£ r i© v ed the plaintiff. Section 45 of the Land Revenue Act 
of 1887 distinctly permits a suit having the first named ob¬ 
ject, and as such a suit is one of a Civil nature and its cogniz¬ 
ance by a Civil Court is not expressly barred by any other 
section of the Act, nor by any other legislative enactment, 
it is a suit which must be heard and determined by a Civil 
Court. The other matter, touching the correction of an entry 
in a record of rights, is expressly excluded from the cognizance 
of a Civil Court by Clause (VI) of section 158 of Act XVII 
of 1887. But this exclusion does not in any way affect the 
jurisdiction of a Civil Court to give a declaration in a suit pro¬ 
perly instituted in the manner indicated by section 45. Such 
a declaration would not necessarily involve the immediate cor¬ 
rection of the entry by which the plaintiff was aggrieved, and, 
so far as the plaintiff was concerned, he might be quite 
indifferent as to the mode in which his rights were recorded, 
so long as he had obtained a judicial declaration of what his 
rights really wore. The correction of the entry complained of 
is therefore not one of the matters which necessarily arises in 
a suit under section 45 as the Court below seems to have erro¬ 
neously supposed. 

No doubt, under the Land Revenue Act of 1871, a suit 
could be instituted with the sole object of having it declared 
that a Settlement entry was incorrect, and that a different entry 
ought to have been made (section 20). But the new Act has 
introduced a change in this respect, and while leaving it still 
open to a person aggrieved by an entry in a record of rights to 
sue for a declaration of his rights under the Specific Relief Act, 
1877, it has wisely enough reserved the mere correction of the 
entry alleged to be wrong to the Revenue Officers. The two 
remedies are quite distinct in their nature, and it is by con¬ 
founding them that the Court below has gone wrong. 

There is no doubt in the present case that the object of 
the suit is merely to obtain a declaration of a right of which 
the plaintiff asserts ho is in possession, and the plaint was 
rightly instituted in a Civil Court. 

The appeal must accordingly be accepted, and the order of 
the Court below being set aside, the plaint is directed to be 
returned to the Court below to be heard and deterimined 
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in accordance with law. Costs of this appeal to be costs in 
the cause. 


No- 27. 

Before Rattigan and Roe, JJ. 

AJUDHIA PERSHAD— (Plaintiff)— APPELLANT. 

Versus 

SHIBBU MAL AND ANOTHER —(Defendants)— 

RESPONDENTS. 

Case No. 581 of 1886. 

Right to sue — Husband's right to maintain a suit in his own name for 
slanderous imputation against his wife—Special damage. — Held, that there 
is no rule of law in force in India which prevents a husband suing in his 
own name for damages for a slanderous imputation against his wife’s 
chastity or modesty, which has produced no special and consequential 
damage to him ; and that an imputation of this kind when published with 
such particularity and precision, that, having regard to time and place, 
it may well create a reasonable apprehension in the mind of the husband 
that his reputation is injured and thus inflict on him the pain consequent 
on such a belief, is actionable per se. 


No. 30. 

Befm'e Powell, J. 

WAZIRA & OTHERS— (Pltffs.)— PETITIONERS. * 

Versus 

GANG A RAM— (Defendant)— RESPONDENT. 

Case No. 1 of 1888. 

Jurisdiction of Small Cause Court—Act IX of 1887, schedule II, 35 (c) 
—Suit for damages for malicious prosecution. —A suit for damages for 
malicious prosecution is not cognizable by a Small Cause Court under Act 
IX of 1887, whether the claim be for money as a salve to injured feel¬ 
ings, or as a payment for actual loss in trade or other loss caused to the 
plaintiff. 


No. 31- 

Before Burney and Tremlett, JJ. 

MUHAMMAD & ANOTHER— (Pltffs.)— APPELLANTS. 

Versus 

AMIR —(Defendant)— RESPONDENT. 

Case No. 813 of 1887. 

Custom, Inheritance— Sayals of Jhang district—Right to succeed to 
daughter who has inherited from her father—Collaterals claiming in pre¬ 
ference to daughter s husband—Onus of proof .—In a suit the parties to 
which were Sayals of the Jhang district, it appeared that on the death of 
pne N without sons, he was succeeded by his widow, and on her death, 
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by N s minor daughter P, who was successful in a suit brought against 
the present plaintiff’s and other agnates to have her right to her father’s 
estate declared. On the death of P at the age of ten years, plaintiffs 
claimed the estate as being the heirs of N in the male line, and were 
resisted by the defendant, the cousin and husband of P, who claimed the 
property as P’s sole representative. 

No custom having been proved by either side (though both sides dis¬ 
tinctly relied upon custom), held that tho plaintiffs were entitled to a 
decree, as, under the circumstances of the case, the burden was upon 
the defendant to prove that the effect of his marriage was to constitute him 
a nearer heir than tho agnato relations, and so exclude those who would 

have otherwise succeeded and he had failed to discharge the onus which 
thus lay upon him. 


No. 34. 

Before Treinlett and Roe, JJ. 

GULAB KHAN & OTHERS— (Plaintiffs) —APPELLANTS. 

Versus 

PIRA & OTHERS— (Defendants) —RESPONDENTS. 

Case No. 903 of 1887. 

Allution and Dilution—Custom of Dias river—Land taken over by 
avulsion—Limitation Act (XV of 1877), section 13, and schedule II, articles 
142,144 -Dispossession or discontinuance of possession—Exclusion of time 
of dejendant's absence from British India.- Plaintiffs, the proprietors of a 
village on the Amritsar side of the Bias, claimed ccitain land lying 
between their village and tho present deep stream, alleging that the said 
land originally formed part of their village, but was transferred in Sambat 
1923 to the Kapurthala side of tho river, returning to tho Amritsar side 
in Sambat 1927-28, but remained part of- Kapurthala territory till Sambat 
1937 or 1938. The transfer on each occasion was found to be by a sud¬ 
den change in the course of the river, or what is generally called “ avul¬ 
sion ” and it was found by the Lower Courts (and tho finding was accepted 
as correct by the Chief Court) that by the custom of tho Bias, when land is 
transferred from one side of tho river to another by a sudden change, there 
is no disturbance of proprietary right ; but the lower Courts considered 
that plaintiffs had lost their rights, because they had not been in posses¬ 
sion of the land, or any part of it, within twelve years before suit. 

On the question of limitation, held that tho case was governed by 
article 142 of the 2nd schedule of the Limitation Act, as plaintiffs were 
certainly dispossessed or discontinued possession in Sambat 1923 when the 
land went over to Kapurthala. ^ 

But held further that, in reckoning limitation, plaintiffs were entitled 

to deduct the period from Sambat 1923 to Sambat 1937-38, during which 

tho land remained part of tho Kapurthala territory, under section 13 of tho 

imitation Act, as tho defendants were certainly absent from British In dia 

during the period, and tho fact that tho subject-matter of tho suit was 

also so absent was rather an additional than a less reason for holding 
that the section applied. 



838 


No. 36, PUNJAB RECORD, 1889. 


No. 36. 

Before Roe and Frizelle, JJ. 

KUTBUDDIN IvHAN & ANOTHER— (Plaintiffs)— 

APPELLANTS. 

Versus 

MUSSAMMAT AMIR BEGAM— (Defdt.)— RESPONDENT. 

Case No. 963 of 1885. 

Custom, Inheritance—Pathans of Sirsa district — Exclusion of daughters 
— Muhammadan Law.— Found lhat there is no established custom amongst 
agricultural Pathans in the Sirsa district by which daughters are exclud¬ 
ed from a share in their father's property in the presence of sons. 

Further appeal from the order of A. W. S toy don , Esquire , and 

Major R. Bartholomew, Divisional Judges , Delhi Division , 
dated the 22nd August 1885. 

This was a claim to have defendant’s name struck out 
from the proprietary column in respect of one-third of a 10 
biswas share in the village of Keshopur, tahsil Sirsa, Hissar 
district. 

The facts of the case sufficiently appear from the judg¬ 
ments. 

At the first hearing of this appeal, the Court (Tremlett 
and Rattigan, JJ.) remanded the case for further enquiry by 
the following judgment, delivered by— 

Rattigan, J.—The point for determination in this appeal 
is whether amongst Pathans of the class to which the parties 
belong, who are said to have come originally from Buland- 
shahr in the N. W. P. and to have acquired a status in the 
Sirsa district as Sukh lambars , sons exclude daughters in 
succession to their father’s property. 

This question we, consider, has not as yet been sufficiently 
inquired into by the Courts below, and the evidence on the 
record is too scanty and general in character to enable us to 
form a satisfactory opinion as to whether the parties in this 
case are really governed by any such special custom as is con¬ 
tended for on behalf of the minor plaintiffs. 

We accordingly remand the case to the District Judge of 
Hissar in order that he may make a thorough enquiry into the 
question whether, amongst agricultural Pathans in the Hissar 
district generally, sons do or do not exclude daughters. If di¬ 
stances are cited, care should be taken tc have the particulars 
as to tribe of the parties and the date when they occurred noted, 
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and also whether the instances were contested in the Courts or 
otherwise. When the inquiry is completed, the result should be 
submitted, with the District Judge’s opinion, to the Divisional 
Judge, who is requested to forward the same to this Court 
with his opinion thereon. Costs of this remand to be costs in 
the cause. 

On receipt of a return to the above order of remand, the 
judgment of the Court was delivered as follows by— 

Frizelle, J.—In return to the order of the 14tli March last, 
both the District and Divisional Judges find there is no estab¬ 
lished custom by which among the class to which the parties 
belong in the Sirsa district daughters are not entitled to a share. 
In this finding we agree with the lower Courts. We are of opi¬ 
nion that the few instances given of the exclusion of daughters 
are not enough to prove a fixed custom when the presumption 
is, and there is a good deal of evidence, that the parties are 
governed by Muhammadan Law. We therefore dismiss the 
appeal with costs. 

No 40. 

Before Roe and Frizelle, JJ. 

BUTA MAL AND OTHERS— (Plaintiffs)— APPELLANTS. 

Versus 

RULDU AND ANOTHER— (Defendants)— RESPON¬ 
DENTS. 

Case No. 244 of 1886. 

Common Land — Custom—Mauza Ghartal, Tuhsil Daska, Sialkot— Right 
of non-proprietors to sell their houses. —Found that no established custom 
exists in M. Ghartal in the Daska tahsil of the Sialkot district by which 
non-proprietors can sell even their houses, apart from the sites, without 
the consent of the proprietors. 

No- 41. 

Bejore Roe and Frizelle, JJ. 

DULLA AND OTHERS— (Plaintiffs)— APPELLANTS. 

Versus 

KHAZAN SINGH AND OTHERS— (Defendants)— 

RESPONDENTS. 

Case No. 219 of 1886. 

Custom, Adoption— Kliatra Jalx of Ludhiana tahsil—Adoption of " ghair 
— kaum." —Found that among Khatra Jats of the Ludhiana tahsil, the 
adoption of a “ ghair-kaum," that is, a stranger to the < 70 ! and tribe of 
the adopter, is invalid by custom. 

Held also, that there is no general custom in the Punjab to this effect. 
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No. 48. 

Before Burney and Trcmlett , JJ. 

GURDITTA AND OTHERS—(Plaintiffs)—APPELLANTS. 

Versus 

MT. PREMAN AND OTHERS—(Defdts.)—RESPDTS. 

Case No. 1793 of 1886. 

Custom, Inheritance—Hindu Varaiches of Pasrur tahsil, Sialkot district 

—Succession of daughter—Collaterals in eighth degree—Onus probandi.—ln 

a suit among Hindu Varaiches of the Pasrur tahsil of the Sialkot district, 

in A\hich the plaintiffs (collaterals in the eighth and more remote degrees^ 

were claiming the land of a deceased sonless proprietor in opposition to 

a daughter, held that the latter, upon whom the onus probandi lay, had 

failed to prove that by custom the collaterals who were opposed to her 

were too remote in relationship to be able to claim in opposition to 

her, and that the plaintiffs were, therefore, entitled to succeed in their 
claim. _ 

No. 50- 

Before Roe and Frizelle , JJ. 

KHL DAYAR AND OTHERS—(Plaintiffs)— 

APPELLANTS. 

Versus 

KAPUR SINGH AND ANOTHER—(Defdts.)—RESPDTS. 

Case No. 1139 of 1886. 

Common Land—Custom of Mauza Dhagowal, Gujrat district—Right 
of non-proprietors to transfer their houses.— Found that in Mauza 
Bhagowal in the tahsil and district of Gujrat, non-proprietors can by 
custom transfer the materials of their houses on the abadi without the 

consent of the proprietors, but that such customary right docs not involve 
a power to transfer the site also. 

No- 74 

Before Blowden, J. 

SEVA DAS—(Plaintiff)—PETITIONER. 

Versus 

PURAN DAS—(Defendant)—RESPONDENT. 

Case No 833 of 1888. 

Civil Procedure Code (Act XIV of 1882), sections 503, 505— Appoint- 
ment of Receiver- -Power to cancel appointment —Jurisdiction of District 
Judge. Held that there is no authority in the Civil Procedure Code for 
a District Judge, either upon an application to himself, or upon a 
reference by a Subordinate Judge, to cancel an order appointing a 
Receiver under section 503 in a suit which is not pending in the Court 
of the District Judge. 

Quaere, whether such order of appointment once made can be can¬ 
celled by the Court or Judge who made it or by his successor in office 
before whom tho suit is pending. 


No. 70, PUNJAB RECORD, 1889. 


841 


No. 76- 

Before Plomden, J. 

RAMJAS AND OTHERS— (Defendants) —APPELLANTS. 

Versus 

RAM NATH AND OTHERS— (Plaintiffs)— 

RESPONDENTS. 

Case No. 1904 of 188S. 

Custom, Alienation — Widow — Necessity—Payment of Government 
revenue. —An alienation by a widow of her husband’s land to prevent a 
sale for Government Revenue due is a justifiable cause for charging the 
estate, and a person advancing money to pay a debt of Revenue is not 
bound to ascertain whether the default was due to waste or neglect on 
the part of the widow, there being in fact actual danger to the estate 
which payment of the debt averts. 

Further appeal from the order of J. A. Anderson , Esquire , Offici¬ 
ating Divisional Judge , Delhi Division , dated the 2Ath July 

1888. 

The fact of this case sufficiently appear from the following 
judgment delivered by— 

Plowden, J.—The widow in this case is said to be the 
owner of 150 bighas and the suit is by some of the rever¬ 
sioners to set aside a mortgage of 25 bighas, 16 bis was, 17 
biswansis, dated March 16th, 1888, for Rs. 97, to other 
reversioners. 

The plaintiffs have already brought a suit against the 
widow to contest 3 mortgages by which 34 bighas of land 
had been mortgaged for sums aggregating about 135 rupees, 
of these 2 were upheld, and the third, for Rs. 62 decreed 
void after the widow’s death. Besides this, about 22 bighas 
.is under mortgage for a sum of Rs. 56. This leaves the 
widow with about 94 bighas and the first Court found on 
the report of the Commissioner that her net income after 
payment of Government revenue was about 74 rupees. The 
Commissioner’s report shows that of the 94 bighas, 25 bighas 
is in the widow’s possession and cultivated by her, and 
the rest is cultivated by tenants. 

The detail given of the Rs. 97, the subject of the 
mortgage in suit, is (l) Rs. 47 to one Kori, lambardar, who 
had got a decree against the widow on January 19th, 1888, 
for Rs. 46-1-7. (2) Rs. 32 paid as instillments of debt due 

to one Surjan, and Rs. 16 for exjjenses of an appeal, and 
expenses of the mortgage Rs. 2. 
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The first Court held the mortgage valid for its whole 
amount, under the circumstances stated, and the appellate 
Court dismissed the suit. It found that the widow’s land 
was 150 bighas, assessed to a Government Revenue of Rs. 85 
and the income might be supposed to be twice that or 
Rs. 1 1 0, but that she as a woman might get less. ** She 
ought to contrive to live on her income without burdening 
the land but says she cannot do so. If once the principle 
may be accepted that she may spend as she pleases and 
then borrow to pay the revenue it comes to this that she 
may alienate the land at her pleasure.” Against this decree 
the plaintiffs appeal. 


Now, I find that ivori, lambardar, had a decree for 
Rs. 47 and for this judgment-debt the whole interest in the 
land was liable to be sold. It has long been settled that 
an alienation to prevent the sale of land for Government 
Revenue due is a justifiable cause for charging the estate, 
and it has been ruled that a person advancing money to pay 
a debt of Revenue is not bound to ascertain whether the 
default was aue to waste or neglect on the part of the 
widow. 1 here is in fact actual danger to the estate, and 
payments of the debt averts that danger. Therefore, I think, 
that the mortgagees are entitled to the security of the whole 
interest in the land mortgaged to secure the liquidation of 
the decree under which such interest was liable to sale. The 
respondent contends that this is a fictitious and collusive 
debt, but as a fact the widow not only denied the claim, but 
appealed from the decree, though not successfully. 

As to the Rs. 32, paid to Surjan, I do not find it 
proved that this was for anything but a personal debt of 
the widow and one for which her life estate alone was liable. 
The Rs. 16 were for costs of litigation, which is not shown 
to have been necessary or proper in the interests of the 
estate in the widow’s hands. These two sums have therefore 
been properly disallowed. As to costs Rs. 2, one-half may 
be allowed. 


The result is that I reverse the decree of the Divisional 
Court and, in modification of the decree of the first Court, 
give the plaintiffs a decree that the mortgage deed of March 
15th, 1888, shall be void as against the reversioners after 
the death of the widow, except for the sum of Rs. 48 only. 
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If the fact be as the plaintiffs state, that the widow is 
bent on wasting the estate to their prejudice, they can, if 
so advised bring a suit to restrain the widow from waste 
and from charging the estate, or alienating it without justifiable 
cause. But I offer no opinion as to whether such a suit is or is 
not justified by the circumstances I have mentioned. 

The parties will bear their own costs throughout, as the 
suit has succeeded and failed in about equal parts. 

No. 78- 

Before Plowden, J. 

CHARAT SINGH & ANOTHER— (Decree-holdeiis)— 

APPELLANTS. 

Versus 

KHUSHAL SINGH— (Judgment-debtor) —RESPONDENT. 

Case No. 2183 of 1888. 

Execution of decree—Civil Procedure Cole (Act XIV of 1882), sections 
206,239 —Duty of Court executing decree—Clerical error—Amendment of 
decree—Stay of execution. —It is not the business of a Court executing a 
decree to go behind its plain terms and substitute in it particulars, which it 
may suppose the Court which passed the decree intended to insert but failed 
to insert, for the particulars actually inserted. 

The proper course, where a decree is found to contain a clerical error 
is for the executing Court to stay execution of the decree under section 
239, of the Civil Procedure Code, pending an application by the judgment- 
debtor to the Court which passed the decree, to amend it under sec¬ 
tion 200. 


No. 80. 

Before Plcnuden, J. 

SOHARA— (Defendant) —PETITIONER. 

Versus 

MUSSAMMAT ZA1NAB— (Plaintiff)— RESPONDENT. 

Case No. 762 of 1888. 

Civil Procedure Code (Act XIV of 1882), sections 130, 130— Order to 
-produce document— Consequences of failure to obey order—Power of Court to 
strike cut defence <J its oun motion— Procedure. — There is no power con¬ 
ferred on a Court by section 130 of the Civil Procedure Code, or elsewhere 
to strike out the defence of a defendant of its own motion, if the defend¬ 
ant fails to comply with an order made under section 130 to produce a 
document. Upon such non-compliance a plaintiff may apply under the 
second clause of section 13G for an order striking out the defence, and on 
such an application the proper course is to call upon the defendant to 
show cause why tho order prayed for should not be made, when ho 
would have an opportunity of explaining the reason for his non- 
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compliance. If no such application is made, thero is no power given to the 

Court to strike out the defence of its own motion, but the defendant may 

be liable to a prosecution under section 188, Penal Code, by order of the 
Court. 


No- 84- 

Before Powell & Frizelle , JJ. 

SUNDER— ( Defendant) —APPELLANT. 

Versus 

NIHALA AND OTHERS— (Plaintiffs) —RESPONDENTS. 

Case No. 1886 of 1887. 

Custom , Marriage - Ghumman and Chimmah Jats of Sialkot—Re-marriage 

of divorced wife Legitimacy of offspring.- Found that by the custom of* 

the Ghumman and Chimmah Jats of Sialkot, a woman who has received a 

written divorce from her husband is free to contract a valid marriage, 

and the issue of the second marriage will bo considered the legitimate 
children of their father. 

Further appeal from the order of M. Macauliffe, Esquire, Divi¬ 
sional Judge, Sialkot Division, dated the 9th December 1886. 
Morton for appellants. 

Sutherland for respondents. 

The facts of this case sufficiently appear from the judg¬ 
ments. At the first hearing of this appeal, the Court (Rattioan 

f Roe, JJ.) remanded the case for further enquiry by the fol¬ 
lowing judgment delivered by_ 

Roe, J.—-The plaintiffs are suing as next heirs of Punjab Singh 
to recover his estate from Sunder Singh his reputed son. They 
alleged that Sunder Singh was in fact not the son of Punjab Singh 
and that even if he is, he cannot inherit as there was no lawful 
and valid marriage between Punjab Singh and his mother. 

Both Courts find that Sunder Singh is in fact the son of 

Punjab Singh and that there was a marriage between his parents 

(the finding of the Divisional Judge is not very distinct on this 

point but at least he expresses no dissent from the finding of 

the District Judge which is distinct), which would have been 

a valid marriage had defendant’s mother been a widow. Both 

Courts have, however, concurred in finding the marriage invalid, 

the first Court apparently on the ground that there was no 

written deed of divorce, or rather that the existence of such a 

deed could not technically be proved in evidence, and the lower 

appellate Court on the more general ground that divorces are not 
permitted by Hindu Law. 
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The findings as to Sunder Singh being the son of Punjab 
Singh and as to the fact of the marriage of his parents, are 
not seriously challenged in this Court by the respondents’ 
pleader. They may be accepted and we need only concern 
ourselves with the question of the validity of the marriage. 
Before considering this, we may, however, remark that we do 
not agree with the first Court as to the non-admissibility of 
oral evidence to prove the existence and contents of the deed 
of divorce said to have been given by Sawan—her former 
husband, to Mussammat Hari. Sawan is still alive, he and his 
father and the woman’s brother, were all called as witnesses 
and swore positively to the execution of the deed and gavo 
reasons which, if not actual proof of the loss of the deed, at 
any rate were a sufficient explanation of its non-production by 
the defendant. We think it may be accepted that Sawan did 
give his wife a written deed of divorce, and did divorce her to 
the full extent of his power. 

The question therefore is, whether by the custom of the 
Chimmah Jats of Sialkot, the tribe to which Punjab Singh 
belonged, a marriage with a woman so divorced would bo 
valid, and the issue of such marriage legitimate. It certainly 
does not sufficiently dispose of the question to say that divorce 
is unknown to Hindu Law. Even in Bengal where Hindu 
Law is supposed to prevail generally, it has been held (Indian 
Law Report , III Calcutta , 305) that it may be modified by 
custom, and in the Punjab amongst the Jat agricultural tribes, 
it is custom which must be looked to even in the first instance. 
Now it is certainly not an universal custom that divorces and 
subsequent marriages of the divorced wives should not be recog¬ 
nized. In No. 78 of 1884 it was found to be clearly proved 
that amongst the Bajwah Jats of this district such divorces 
and re-marriages were recognized by custom, if there had been a 
written deed y and there would be considerable probability that 
the customs of the Bajwah and Chimmah Jats of Sialkot aro 
the same. The case given in the footnote to No. 78 also refers 
in its last para, to No. 998 of 1871 as showing that divorco 
and re-marriages were customary amongst certain tribes in 
Ferozepore and we have lately had to remand a case for enquiry 
into the custom of another tribe in that district on this point, 
that case having like the present one been decided on the basis 
of Hindu Law. 

In the present case the question is no doubt included in the 
first issue, but it is not distinctly expressed and the evidence 
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on the record is next to nothin*?. It consists of little more than 

a few bold statements on either side that divorces are or are not 
allowed. 

Sawan the former husband of Mussamat Hari was a Ghum- 
man Jat, and the custom of that tribe on this point should be 
inquired into, at least as much as that of the Chimmahs. 

We think it therefore necessary to frame a distinct issue, 

viz., whether by the custom of the Ghumman and Chimmah 

Jats of Sialkot when a woman has received from her husband a 

written divorce (which is all that we are concerned with in this 

case) she is free to marry again, and whether the issue of the 

second marriage will be considered the legitimate children of 
their father 1 

As a Settlement is now in progress in the Sialkot District, 
the District Judge should ask the Deputy Commissioner to 
allow some suitable Revenue Official to make this enquiry and 
return it to this Court within two months from the date of this 
order. The District Judge will forward the evidence taken 
and the report through the Divisional Judge, who is requested 
to add his own opinion. We would point out for the guidance 
of the officer conducting the inquiry that although of course the 
most valuable evidence will be that afforded by instances of 
exclusion or succession of the offspring of such marriages, yet, 
as the marriages themselves will probably not be numerous, 
such evidence as may be aftorded by the opinion as to custom 
of persons who would be likely to know of its existence, i.e., 
the representative of the Ghumman and Chimmah Jats should 
also be recorded. If the subject is mentioned in the Ritvaj- 
i-am a full and certified copy of the question and answer, with 
instances or exceptions should be sent up. 

On receipt of a return to the above order of remand, the 
judgment of the Court was delivered as follows by— 

Frizelle, J. — It was decided by the order of this Court 
dated 11th May 1888, that defendant’s mother was without 
doubt divorced by her first husband Sawan by a written deed 
of divorce, and that Sundar, defendant, is the son of Punjab 
Singh by marriage with defendant’s mother. The case was 
remanded for inquiry whether by custom the marriage of defen¬ 
dant’s father, Punjab Singh, with a woman so divorced is 
valid, so that his son by the marriage is entitled to succeed him. 

The inquiry now made by the Tahsildars of Pasrur, Sialkot 
and Daska is not a very good one, but we think it is sufficient 
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to show that such a marriage is valid. It certainly does 
not show that it is not valid. It was expressly directed in 
the previous order that opinions of representative persons of 
the Chimmah and Ghumman tribes might be taken. The 
opinion of the numerous representative witnesses examined who 
were not produced by the parties, was unanimous that such a 
marriage is valid. Several instances were also given in which 
the sons of such marriages were allowed to succeed, and names 
and particulars were given. It would have been more satisfac¬ 
tory had the persons named been summoned and the instances 
fully tested as to whether they were exactly similar to the 
case now before us, but plaintiffs never questioned the truth 
or applicability of the instances, and we, therefore, think that 
it is proved that there are precedents for the validity of the 
marriage in question. On the other hand, plaintiffs and their 
witnesses have not mentioned a single case in which such marri¬ 
ages have taken place and the offspring of them not been allowed 
to succeed. 

We can see no reason whatever for supposing that there 
is a different custom on the subject among the Chimmah and 
Ghumman Jats of the Sialkot District from that recognized 
among the Bajwa Jats of the same District in Punjab Record 
78 of 1884, but there is every reason for finding that the 
custom is the same. Plaintiffs who are the sons of a second 
cousin of Punjab Singh are therefore not entitled to deprive 
defendant who must be regarded as the legitimate son of 
Punjab Singh of the property. We reverse the decrees of both 
the lower Courts, and dismiss plaintiff’s claim with costs. 


No- 85- 

Before Powell and Frizelle, JJ. 

GOPAL SINGII & OTHERS— (Defendants)— APPELLANTS. 

Versus 

KIIEMAN & OTHERS— (Plaintiffs)— RESPONDENTS. 

Case No. 206 of 1887. 

Custom, Alienation—Dhani Jats of Jullundvr District—Gift to step¬ 
son .—Found in a case among Dhani Jats of the Jullundur District that 
a gift of a portion of a childless proprietor’s holding made for the support 
and maintenance of a step-son who had all his life lived in the family, 
and had for many years worked the land and managed the affairs of the 
(lonor, was not invalid by custom. 
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No 90- 

Before Powell and Frizelle, JJ. 

MUSSAMMAT RAMON— (Defendant) —APPELLA NT. 

Versus 

BAISAKHA SINGH— (Plaintiff) —RESPONDENT. 

Case No. 1307 of 1886. 

Custom, Inheritance—Hindu Jats of Moga tahsil—Re-marriage of 
tcidow—Forfeiture of estate.— In a suit the parties to which were Hindu 
Jats of the Moga tahsil of the Ferozepore district, found that no custom 
existed under which a widow who had contracted a karewa marriage 

with a near relative, did not forfeit her life interest in her first husband’s 
estate. 

Further appeal from the order of R. TV. Trafford , Esquire, Divi¬ 
sional Judge , Ferozepore Division , dated the 5th March 1886. 

Lai Chand for appellant. v 

A. L. Roy for respondent. 

Ihis was a claim to strike out defendant’s name from the 
proprietory column in Settlement papers in respect of half of 
82 kanals and 14 marlas of land, situate at Rokari Kalan, 
tahsil Moga. 

Ihe facts of the case sufficiently appear from the judg¬ 
ments. 

At the first hearing of this appeal, the Court (Rattioan 
& Frizelle, JJ.), remanded the case for further enquiry by the 
following judgment delivered by— 

Frizelle, J.—This is a case in which a widow, whose 
husband died before she was brought home to live with him, 
formed a marriage or at least a union with the first cousin 
of her first husband, and the question now is, whether she 
is entitled to retain her life interest in the share of the latter. 
Plaintiff who is the uncle of her first husband sues her to 
have it declared that she is not proprietor of the half, which 
he claims, and of which he is admitted to be in possession, 
dakhil kharij of the whole having taken place in her favour. 

Plaintiff alleges that defendant has contracted a karewa 
marriage with her husband’s cousin (Mihan), while defendant 
contends that there was no karewa ; and that there is a great 
difference between that and a muklawa , which she says is the 
bond between her and Mihan with whom she is now living, as 
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by the former a widow forfeits her life interest in her deceased 
husband’s estate, but by the latter does not. 

The distinction between karewci and muklawa in the case 
of a widow who contracts an alliance with another man, seems 
to us somewhat obscure. As far as we can sec at present 
there is no real difference, and the only distinction appears 
to be that the word muklawa is used when there has been no 
cohabitation in her first husband’s house. But as the case 
has to go back for further inquiry on other points, we will 
not at present come to a final opinion on this question either, 

as that opinion may depend to some extent on the informa¬ 
tion to be elicited. 

Some of the most respectable witnesses examined, especially 
those called by the Court, depose that when a widow has 
contracted a karewa marriage with a near relation of her 
first husband with the consent of the brotherhood, and con¬ 
tinues to live in her first husband’s house, she docs not forfeit 
her life interest in the latter’s estate. On these points there 
is not sufficient evidence before us, and we wish to know as a 
fact whether defendant has been living since her muklatra 
or fcarewci with Mihan in her first husband’s house or in Mihan’s 
house, and how far she contracted her present alliance with 
the consent of the brotherhood. We remand the case under 
section 566 for further inquiry and finding on these points ; 
and we also request that the present Divisional Judge will 
come to a findingas to what is the difference, if any, between 
a kareiva and muklawa in the case of a widow. 

On receipt of a return to the above order of remand, the 
judgment of the Court was delivered as follows by_ 

Powell, J.— The plaintiff is collateral of the late Iiukmi. 
J-liis Hukmi died after the first stage of his marriage in child¬ 
hood, and before the “ muklawa ,” or taking home of the 
bride. A fiist cousin of the deceased (Mihan), thereon marri¬ 
ed the woman. It cannot of course, with respect either to 
logic or common morality, be held that Mihan took up and 
completed the imperfect marriage which failed by the death 
of the husband ; what he did when he took the woman, was 
to enter into a new contract, and though this was not accom¬ 
panied by any formal marriage ceremony, it was recognized on 
all hands, and was to all intents and purposes a valid “ karewa ’ 
marriage, bo far all is clear. It is contended,however (l) that 
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by custom where such a marriage with a close relation takes 
place, it does not work a forfeiture of the life interest in the 
first husband s estate, as it (admittedly) would if she married 
a stranger, and (2) that by special agreement of the plaintiff 
and the rest of the brotherhood, at the time of the 2nd mar¬ 
riage, it was settled that the life estate should not be forfeited. 

As to the second point, the Munsif who made an enquiry 
on remand by order of this Court, finds that the special 
agreement is not reliably proved, and this opinion the Divi¬ 
sional Judge endorses. We are unable to regard such an 
agreement as established. As to the first point, the question 
of custom, no instances have been given ; the evidence is large¬ 
ly concerned with discussing whether the woman lived with 
Mihan in (deceased) Hukmi’s house ; and it appears she did 
not. Mihan is in the Military service, and therefore any pro¬ 
longed residence in either village could not be looked for. As 
to the general custom, independent of the fact of residence, 
the witnesses do not appear to be unanimous (as was suggest¬ 
ed in the argument) that such a custom exists ; that being 
the case, where there is no consensus of opinion, it would be 
necessary to cite at least some actual instances, where widows 
re-married to very near relatives, and not living in the deceased 
husband’s house, have been allowed to retain their first hus¬ 
band’s share or holding, to retain it, of course, for their lives. No 
such instances are forthcoming. 

We are, therefore, unable to hold either that there was an 
agreement to let the woman retain the land, or that there is 
such a custom as pleaded. 

The appeal is dismissed with costs. 

No. 93- 

Before Roe , J. 

HARDIAL—PETITIONER. 

Versus 

BEHARI LAL &, OTHERS—RESPONDENTS. 

Case No. 1059 of 1888. 

Execution of decree—Cicil Procedure Code (Act XIV of 1882), sections 
235, 295— Application to share in assets by decree-holder who has not applied 
for execution—Held that a decree-holder who has made no application under 
section 235 of the Civil Procedure Code for execution of his decree cannot 
claim by a mere petition to share under section 295 in a rateable distribution 
of the proceeds of an execution sale. 
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No. 96- 

Before Powell and Frizelle , JJ. 

IJDDAM SINGH & OTHERS— (Defdts.) —APPELLANTS. 

Versus 

NABIA &. OTHERS— (Plaintiffs) —RESPONDENTS. 

Case No. 2688 of 1886. 

Occupancy Rights-Tenancy Act, XXVIII of 18(58, section 8-Long 
possession—Mortgage by tenant— Acquiescence by landlord.—' The lower Courts 
decreed the claim to occupancy rights under section 8 on the ground of long 
occupation and of a mortgage of his holding by the tenant which was not 
objected to by the landlord.— Held, that these grounds were insufficient to 
confer occupancy rights under section 8 .' 

Further appeal from the order of T. Roberts , Esquire , Divisional 
Judge, Ambala , dated the 23rd July 1886. 

J. C. Basu, for appellants. 

Browne, for respondents. 

This was a claim to occupancy rights in respect to 21 
bighas, 7 biswas of land in mauza Muglai. 

lhe facts of the case appear from the judgment of the 
Chief Court, delivered by— 

Iiuzelle, J. Plaintiffs have been decreed occupancy 
rights by both the lower Courts, solely on the ground of long 
occupation and because a mortgage of the land was allowed 
by 'the late proprietor Dal Singh. Otherwise they have no 
ground to claim rights of occupancy. Pira, from whom they 
have inherited the land, was recorded as tenant-at-will at 
Settlement. Formerly a grain rent and afterwards a cash rent 
of Rs. 8 in excess of the revenue was taken. We think there 
can be no doubt that the late proprietor was aware of the 
mortgage, and assented to it. Possibly he may not have 
known e^ctly that it was a mortgage and looked upon the 
transfer merely as a sub-tenancy. But this makes no great 
difference. Could plaintiffs have acquired any rights of 
occupancy by a mortgage assented to by the proprietor, we 
should think that a transfer by the old tenant to a sub-ten¬ 
ant would be as strong a point in the tenant’s favor as a 
mortgage. But we do not think that either is sufficient to 
confer rights of occupancy under section 8 of Act XXVII of 
1868. lhe transfer does not do more than show that the 
proprietor was not a disobliging one and that ho was content 
as long as he received his rent. Non-occupancy tenants can 
alienate land in their occupation with the consent of the 
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landlords, and when they have done so, they do not thereby 
become tenants with rights of occupancy. We must therefore 
reverse the decrees of both the lower Courts and dismiss 
the suit with costs. 


No. 97. 

Before Powell and Frizelle, JJ. 

HIRA SHAH— (Plaintiff)—APPELLANT. 

Versus 

CHETU & MUSSAMMAT DAKHO- (Defdts.)— RESPDTS. 

Case No. 1535 of 1887. 

Minor — Creditor—Liability of minor on balance struck by de facto guar¬ 
dian — Held, that a balance struck by a de facto guardian on behalf of a 
minor should be strictly examined. The minor will not be bound unless 
great care and caution are shown by the guardian and the transaction is 
proved to be for the minor’s benefit. 


No. 98. 

Before Tremlelt and Roe , JJ. 

NIHAL SINGH— (Plaintiff) —APPELLANT. 

Versus 

HIRA SINGH— (Defendant)— RESPONDENT. 

Case No. 1527 of 1887. 

Eslojrpel — Pleader's admission on a law point .—A party is not bound by 
his Pleader’s admission on a question of law. Estoppel refers to a belief 
in a fact and not in a proposition of law. 

Further appeal Jrinn the order of G. L. Smithy Esquire y Divisional 

Judge y Amritsar , dated the 1thJune 1887. 

Kanliya Lai, for appellant. 

Krishna Singh, for respondent. 

This was a suit for redemption of 15 ghumaos 15 mar- 
las on payment of Rs. 380 situate in mauza SinghpWl, value 
Rs. 1,500. 

The facts of the caso appear from the judgment of the 
Chief Court which was delivered by— 

Tkemlett, J.—This was a suit to redeem land alleged to 
be mortgaged for Rs. 380 only. As both the lower Courts 
have concurred in their order dismissing the suit, and with 
reference to the Full Bench decision of Punjab Record No. 44 
of 1888, the value of the suit is Rs. 380 only, no further 
appeal lie3 ; and as an appeal therefore, the case fails. 
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We proceed, however, to deal with the case on the Revision 
Side, as the lower appellate Court has, owing to its erroneous 
view in regard to the law of estoppel, acted with material 
irregularity in the exercise of its jurisdiction by not going 

into the merits of the grounds of appeal and so deciding 
the case. 

The contract was made before the Indian Contract Act 
was enacted, so the Pleaders in the first Court agreed that the 
Act could not apply to the case. In appeal the plaintiff's 
Pleader urged he was not bound by this admission ; the 
Court held he was, and as the arguments advanced were 
argument based on the Act, the Divisional Judge said they 
did not apply, and dismissed the appeal. 

When, owing to some admission of a fact, the Court 
accepts it as established, the party who made the admission 
would, ordinarily at any rate, be bound by it in the superior 
Courts, but it seems quite a different matter to hold that 
a party is bound to adhere to any proposition of law he may 
have propounded in arguing his case. The Court itself is 
bound to decide the suit rightly according to its own view of 
the law, whether the parties propound it correctly or not : 
for although they may agree as to what the facts are on either 
side, may state the facts in any way so as to bind the party 
himself, they cannot together or separately propound the law 
so as to bind the judge whether he accepts the proposition as 
correct or not. In the particular matter before us, the pleader 
in the appellate Court probably meant no more than that 
the Indian Contract Act did not create new principles of law, but 
for the most part merely codified and ratified principles already 
recognized on the strength of decided cases. Be this, however, as 
it may, it was clearly the duty of the appellate Court to decide 
whether the plaintiff was bound by the stipulation the mortgagor 
had attempted to make as to the payment of interest on its oum 
merits, without regard to the views of the law the parties were 
now, or had previously, propounded except so far as those 
views commended themselves as sound to the judgment of the 
Court. 

We therefore set aside the Divisional Court’s judgment 
and direct it to re-decide the appeal on the merits. The stamp 
will be refunded. Other costs to abide the result. 
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No. 99- 

Before Powell and Friz die, JJ. 

PARTAPA it MUSST. JIWNI— (Defendants)— 

APPELLANTS. 

Versus 

SOBHA SINGH AND OTHERS —(Plaintiffs)— 

RESPONDENTS. 

Case No. 709 of 1887. 

Widows alienation--Consent of next reversioner—Suit for declaration 
of invalidity by remoter reversioners—Effect of next reversioner's consent .— 
1 he next reversioner having consented to an alienation by a widow, some 
remote reversioners sued t/>. set it aside - Held, that the next reversioner’s 
consent is not in all cases binding on the remoter reversioners. The 
circumstances of each case, the nature of consent, and the position of the 
parties e. g., the respective ages of the consenting reversioner and the 
widow and the probability or otherwise of the former surviving the latter 

should all be examined and considered. 

• • • • • • 

No 100. 

Befoi'e Powell and Friz die, JJ. 

GOPAL SAHAI— (Plaintiff) —APPELLANT. 

yr 

Versus 

MUSSAMMAT HUSSAIN BIBI OTHERS —(Defendants) 

—RESPONDENTS. 

Case No. 1944 of 1887. 

Mortgage - Non-payment of consideration according to agreement — 
Part payment Incomplete transaction—Apportionment — Lien. —A hypothe¬ 
cated certain immovable property to B in 1880 for Rs. 5,000. The mort¬ 
gage deed was duly registered, but at registration the receipt of Rs. 2,363 
only was admitted. Subsequently the mortgagor offered to repay this 
amount with interest, but the mortgagee declined. In 1887, the mortgagee 
sued the heir of the mortgagor and cortain subsequent alienees of a portion 
of the property for the recovery of the whole consideration and interest 
by enforcement of lien against the mortgaged property. 

Held, that there never was a completed mortgage, that the transac¬ 
tion fell through from the first, and the plaintiff had no right to enforce 
any lien on the property in respect to Rs. 2,363. because the extract 
was for Rs. 5,000 and not for any less sum. The mortgage was solely 
a lien which was to exist as a security for the whole debt. If there was 
no debt, there was no lien. 16 P. R., 1884, distinguished, 153 P. /?., 
1882 and 27 P. R., 1886, referred to. 

Extract from the judgment of Powell, J.—We were 
pressed in argument with the case, Punjab Record, No. 16 of 
1884, which we are told was contrary to this view, and even, 
it was hinted, contrary to No. 153 of 1882 and 27 of 1886. 
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But we do not view the matter in this light. In the case of 
1884, the defendant (Mrs. Gomes) had mortgaged with possession 
(be it observed) certain land to the plaintiff. Plaintiff knew 
she wanted the money urgently, yet he failed to pay it at once ; 
whereon Mrs. Gomes made a new mortgage to another person. 
Plaintiff sued for possession tendering the money (being the 
entire consideration, all but Rs. 100, which had been paid 
down as earnest-money). It was held that there was no agree¬ 
ment between the parties, that the mortgage with possession 
should fail if the money was not paid by a certain day, though 
such a clause might easily have been put in had it been their 
intention. It was then held that on tender of the money, the 
defendant was bound by her promise, and a decree was made 
for her to take the money and give up the land. We think 
• that this case, to a great extent, depended on the circumstances 
to which the learned Judges called attention that the mort¬ 
gage could there be regarded, not as a mere lien, which could not 
exist till the debt existed pursuant to plaintiff’s payment, but as 
an agreement to make a temporary transfer , or to give enjoy¬ 
ment of the land for a time ; and the defendant was bound to 
fulfil her promise to give possession (in the absence of condi¬ 
tions to the contrary), her remedy being to sue for damages for 
breach of the other party’s agreement to lend her money. 

That case is essentially distinct from the present, where 
no possession was to bo given, and where certainly the lien on 
the state could not exist till the actual debt itself, consequent 
on payment of the full advance existed. In the present case, 
moreover, plaintiff never at any time tendered, or expressed 
the slightest willingness to pay the balance of the Rs. fi,000. 
Wo find that allowing for Ihe time spent in settling Jia 
Lai’s cases (which were virtually attempts on plaintiff’s side to 
make out that the whole consideration had been paid), the late 
Abdul Kadir took action without any unreasonable delay, and 
offered to return the part consideration received with interest 
for the year that had passed. We find that the plaintiff quite 
wrongly refused this, and that having thereon let the matter 
drop, ho had no lien on the property whatever, and no claim 
to anything but a refund of the sum paid, which, as it had been 
offered and refused, he could only get without any decree for 
costa at all. 
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No. 101. 

Before Powell and Frizelle, JJ 
SUKHAN —(Defendant)— APPELLANT. 

Versus 

GURDITTA A OTHERS—(Plaintiffs)—RESPONDENTS. 

Case No 1347 of 1886. 

Custom Adoption—Appointmeiit of heir—Declaration by adoptive 
father. That the alleged adopted son was brought up in the house of the 
adoptive father, was married in his family and that he managed his land, 
are not sufficient to prove adoption. To make a ^wosi-adoption valid, 
there must be a manifested intention on the part of the owner that the 
person is to be his heir. 

No- 102 

Before Powell and Frizelle, JJ. 

RUPCHAND & RAM HAS—(Defendants)—APPELLANTS 

Versus 

BASANTAMAL & RELU MAL—(Plaintiffs)—RESPDTS. 

Civil Case No. 1482 of 1887. 

Joint Hindu family—Ancestral trade—Business carried on ly some 
members only of the family —A' on-participation in profits—Partition implied. 
— A Hindu family earned on a trading business which was originally 
ancestral. No partition had been made of the ancestral property or the 
firm. A suit was brought against all the members of the family for price 
of goods supplied to the firm in its course of business. Of the defendants, 
two pleaded that for considerable time they had lived separate, and had not 
taken any share in the management of the firm. It was not shown that 
they had at any time received any share of the profits of the firm, or 
possessed any ancestral property. Some items of credit and debit in 
one year only were, however, shown in their names in the firm’s books. 

Held, that these were no evidence to show that they belonged to the 
firm or had an)' interest in it; that the point for enquiry in such cases 
is how far the family is joint ; that in Punjab the true and perfect joint 
Hindu family of the Mitacshara rarely exists, and that disruptions of joint 
families frequently take place without express partitions. 

Held also, that looking to the acts and conduct of the appellants, they 
could not be made personally liable for payment of the firm’s debts. 

No. 104 

Before Powell and Frizelle, JJ. 

SAIYYAD ALI NAWAZ— (Plaintiff)— APPELLANT. 

Versus 

SAIYYAD ABDUL HASSAN —(Defendant)— RESPONDENT 

Case No. 630 of 1887. 

Alandonment — Exclusion- Adverse possession. —A and B were joint 
owners of certain land. In 1857 A sued B for his share and got a decree. 
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In execution formal possession was given. In 18G1, A asked for parti¬ 
tion. B then contended that A’s share was -'-rd, of which he offered to 
give over possession, but A would not consent to this. Subsequent to 

this A was never in joint possession. Held that plaintiff had abandoned 
his rights in the land. 

Further appeal from the order of T. Roberts, Require, Divisional 
Judge , UmbaUa , dated the 22 nd January 1887. 

Gouldsbury, for appellant. 

K. P. Roy, for respondent. 

The material facts of the case appear from the judgment 
of the Chief Court, delivered by— 

Powell, J.—This is a case where the plaintiff and defen¬ 
dant were jointly entitled to lands in village Ismailpur (No 630) 
Jaminwala (No. 629). 

The plaintiff was obliged to sue for his rights and in 1857 
• got a decree. Technically no doubt the Divisional Judge is 
incorrect as to the decree in 1857. For it 7 m* executed, and 
there is a “ formal possession ” (see 7. L. /?., 11 Calcutta, 93). 
But the judgment is nevertheless virtually correct on the 
ground that though plaintiff is not excluded by reason of 
having failed to pursue his former success to the end of 
getting actual enjoyment of his rights, he is excluded by reason 
of-his having shortly after his decree been obliged to ask 
for' partition and by the fact that his conduct in 1861 and 
thereafter shows that he has been both excluded from en¬ 
joyment of his land in the village and also that he voluntarily 
abandoned it. 

No doubt the first Court did not notice the subject, but 
the plea was distinctly raised, and it is quite clear, that the 
parties understood all along that it was the action taken in 
1860 or 1861 that gave the evidence of abandonment ; and 
if there were any facts existent which could be brought for¬ 
ward to get rid of the effect of what was then done, they 
would have been brought forward. All plaintiff could ' think 
was to set up some witnesses to say that they heard him make 
over his share in trust to defendant in 1879 as he was going 
away. The Divisional Judge is clearly right in rejecting this 
evidence which is a most palpable invention. 

It is always difficult for a defendant to put his plea 
logically, because a very little ingenuity may turn the facts 
into one form of case or another. But the facts are quite 
beyond dispute being derived from records, and it is only a 
question of the most accurate method of ‘ putting' the case 
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It might easily be argued that this is a case of exclusion, 
the claim being barred by limitation. For in 1857 the de¬ 
fendant agreed with plaintiff as to a joint possession and 
enjoyment of the villages, but in 1860 or 1861 the defendant 
debarred him from enjoying his share, since in his petition 
for partition he says so. Defendant no doubt said in reply to 
the petition that lie did not dispute the applicant’s getting a 
3rd share by partition ; but the plaintiff refused the share 
offered, and never appealed or took any steps in the matter 
(though he remained for some time in the village). It is 
then quite an obvious inference of fact that when plaintiff 
declined to agree to the mode of partition, the defendant re¬ 
fused to give him a share in any other way ; and it might bo 
said that there was exclusion. But perhaps, the clearer ground 
is that taken by defendant of ‘abandonment.’ No doubt aban¬ 
donment is often a doubtful matter ; but we regard this case 
as an exceptionally clear one that the plaintiff abandoned 
his rights. In 1861 he could get no enjoyment of his rights 
either as a joint holder or otherwise. He was driven to take 
steps ; the defendant then admitted (and the land was not 
profitable so that he would probably have really intended to 
give up the share) that plaintiff might have his one-third. 
Plaintiff deliberately refused to take the one-third on the terms 
offered. He never appealed or made any attempt to get this 
one-third share and he certainly never remained in any joint 
possession afterwards. The evidence shows that the land was 
not profitable, and was a source of loss for many years. That 
is only mentioned as being an explanation why plaintiff should 
have been ready to drop his claim and why he left the land so 
without taking any steps. After the lapse of a few years the 
plaintiff went away from the village and has never had any 
thing to do with it since. We must regard this as an excep¬ 
tionally clear"case of abandonment. 

The appeal is dismissed with cost. 

No. 107. 

Before PUnvden, J. 

NANUN MAD— (Decree holder)— APPELLANT. 

Versus 

UTTAM CHAND— (j udgment-debtor)— RESPONDENT. 

Case No. 726 of 1888 

Execution Decree for restoration of Pamala—Civil Procedure Code, 
section 260. Held, that a decree directing that the pamala in dispute be 
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restored to its former place, should be enforced according to the provi¬ 
sions of section 260, Civil Procedure Code, and not through the agency of 
the Nazir. Chief Court Book Circular IT of 1889 referred to. 


No-108. 

Before Plowden , J. 

WAZIR SINGH & 3 OTHERS— (Plaintiffs)— APPELLTS. 

Versus 

MEHTAB SINGH & 3 OTHERS— (Defdts.)— RESPDTS. 

Case No. 882 of 1887. 

. Common land — Co-sharers--Exclusire possession of one — Disposses¬ 
sion—Suit for restoration of possession—Proper parties. —In a suit for 
possession of a plot of shamilat land, it was alleged that the plaintiffs 
had reclaimed the land, and had long been in possession, but that the \ 
defendants had recently ousted them. Both parties were co-sharers in 
shamilat. The Divisional Judge dismissed the suit on the ground that 
plaintiffs could not sue for exclusive possession of joint property.— Held, 
that one co-sharer may, under certain circumstances, take and keep exclu¬ 
sive possession of a portion of shamilat land for his own use until partition, 
and that another joint owner is not by reason of the land being shamilat 
necessarily entitled to disturb his possession. 

Held also, that it was not necessary to make all the co-sharers parties 
to the suit, as there was no dispute as to the land being shamilat. 

Purifier appeal from the order of T. O. Wilkin sou, Esquire , 
Divisional Judge , Amritsar , dated the 1 llh April 1887. 

Barkat Ali, for appellants. 

Krishna Singh, for respondents. 

The facts of the case appear from the judgment of the 
Chief Court, delivered by— 

Plowden, J.—It is admitted for the respondents that the 
present suit can be maintained without any amendment. 

This admission is probably made in view of my order ad- 
miting this appeal. 

The plaintiffs, 4 in number, sue the defendants for entry 
on a plot of shamilat land, 8 marlas in extent, alleging that they 
had reclaimed the land by filling up a ditch, and had long been 
in possession, and that the defendants had ousted them, and 
commenced building a wall on the plot in dispute. 

It is admitted that the land is shamilat deh , and that the 
defendants as well as plaintiffs are co-sharers of it. The Divi¬ 
sional Judge considers that the plaintiffs therefore cannot 
maintain a suit against the defendants for exclusive posses- 
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sion, anrl the most they could be entitled to do, would be to 
sue for a declaration that neither party is entitled to exclu- 
si\ e possession, and a decree that defendants be ordered to re¬ 
move the wall and restore the ground to its former condition. 
Considering this to be a suit of a different nature, so that the 

plaint cannot be amended, the Divisional Judge has dismissed 
the suit as laid. 

This judgment cannot be sustained. It is not universally 
true that every co-sharer in joint land is entitled to have 
actual joint possession of every portion of the joint land. It 
is a matter of every-day experience that a co-sharer may take 
exclusive possession of a portion of shamilat and may keep ex¬ 
clusive possession of it for his own use until partition. It does 
not necessarily follow that he may alter the condition of the 
land by building upon it ; but even this may be legitimate by 
usage or by express provision in the Settlement Record. The 
commonest instance of the right of exclusive possession here 
mentioned occurs when a joint owner may break up and 
cultivate a portion of the shamilat and take the produce for 
his own benefit, often without any payment, sometimes upon 
payment of a quota of revenue in proportion to the area culivated. 
The principle is precisely the same when a plot of shamilat 
is used as a bara or for any purpose other than cultivation. 

In neither case when one joint owner has legitimately ap¬ 
propriated the land to his own use, is another joint owner neces¬ 
sarily entitled to disturb the first joint owner in his possession. 
Generally speaking the first occupant is entitled to maintain 
his possession undisturbed until partition. 

Hence the allegations made in this case are sufficient for 
the maintenance of this suit by the plaintiffs against the defen¬ 
dants, without joining any other person as a party to the suit, 
and without any amendment of the plaint. 

The defendants are alleged to have disturbed the posses¬ 
sion of the plaintiffs, and they seek to recover their former 
possession on the ground of breaking the land and long occupa¬ 
tion. This is a cause of action, if the plaintiffs were entitled 
to retain possession as first occupants, and it is a cause of ac¬ 
tion which concerns no one but the parties to the suit ; there 
being no dispute as to the land being shamilat deh, and no ques¬ 
tion of title to any thing, but the continuance of their former pos¬ 
session by the plaintiffs. The summary suit for possession in no 
way affects this suit. 
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The decree of the Divisional Court must accordingly be 
reversed, and the record returned to that Court under section 
562, Civil Procedure Code, in order that the appeal of the 
defendants may be disposed of on the merits. I may point out 
that the decree of the first Court in no way specifies the land to 
which it relates, though there is a map on the file. 

Costs in this Court to be disposed of by the final order in 
the appeal, and the institution fee in the Court refunded. 

No. 110. 

j Befoi'e Plowden and Tremlett , JJ. 

JASSA SINGH AND OTHERS— (Defendants)— APPLETS. 

Versus 

LEHNA AND OTHERS— (Plaintiffs)— RESPONDENTS. 

Case No. 1469 of 1887. . 

Punjab Courts Act--{XVIH of 1884) section 45 (d)—Ejectment of 
tenant — Possession—Jurisdiction of Civil Court. — In 188G when Chapter 
V of Act XVIR of 1884 was in force, a landlord sued his tenant for 
possession on the ground that after service of a- notice of ejectment on 
the tenant, he (the landlord) had been placed in possession of the land 
but that subsequently the tenant had forcibly dispossessed him. Held, 
assuming these allegations to be true, that the suit was cognizable by 
a Civil Court. - 

No. 112. 

Before Plowden and Tremlett , JJ. 

ALI MAHAMMUD AND OTHERS— (Plaintiffs)— 

APPELLANTS. 

Versus 

MUSSAMMAT JOWAHRI— (Defendant) —RESPDT. 

Case No. 1950 of 1886. 

Custom — Alienation — Gift — Possession—Gujars of Shakargarh tafisil, 
Gurdaspur. — Fonnd that by the custom of the Gujars of tahsil Shakargarh 
tzila Gurdaspur) a gift to a daughter's sons not accompanied or followed 
by possession is invalid in the absence of proof that such a gift is, byi 
custom, valid without delivery of possession. 

No. 114. 

Before Powell and Frizelle, JJ. 

PALA AND OTHERS— (Plaintiffs)— APPELLANTS. 

Versus 

BUTA AND PARTABA, MINORS, PER UTTAM- 

(Defendants)— RESPON DENTS. 

Case No. 1375 of 1887. 

Custom — Adoption—Restrictions as to relationship of the person to be 
adopted — Haraha Jats of Ludhiana. —Found that by the custom pf Saraha 
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Jats of Lndhiana there was no restriction as regards the degree of 
relationship of the person to be adopted, and that the adoption of a 
remoter collateral in the presence of nephews was valid. 

Further a PPeal from the order of Major II. J. Lawrence ,, Divisional 

Judge, Jullundur Division, dated the 26th April 1887. 

Gouldsbury, for respondents. 

Ihe facts of the case sufficiently appear from the judg¬ 
ment of the Chief Court which was delivered by_ 

Powell, J.—The adoption of Parlaba by Buta, a Jat of 
the Saraha got in Ludhiana, is disputed : Buta was alive 
till quite the other day while the appeal was pending, and 
the factum of the adoption was never seriously called in 
question throughout. The question is, whether Partaba, who 
is a male collateral but not a nephew , can be adopted, there 
being nephews alive. No doubt in Mr. Walker’s Customary 
Law of Ludhiana, page 69, it is stated that the opinion of 
the castes other than Dojas and Rajputs was, that a man 
might adopt a relation, the nearer excluding the more remote. 

It seems evident, however, that this was mere matter of 

opinion as to what ought to be, than a statement of a rule 
as to what was the custom. It is not easy to see how such 
a custom could exist. It is very natural to find adoption 
so far restricted that absolute strangers should not be in¬ 
ti oduced into the got and family, and in some cases the 

sister’s sons or daughter’s sons should be disqualified for 

adoption. But on what principle could it be the custom 

that a man could only adopt the person who would be his 
nearest heir ? No doubt such adoption would be so far 
beneficial, that it would give the whole inheritance to one 
of the nearer relations, instead of leaving it to be divided 
among several. But, ordinarily, a man adopts the person to 
whom he has an attachment and who has rendered him ** service ” 
in his old age or loneliness, and if he was restricted always 
to the nearest heir, this motive would often be denied any scope. 

However it may be in principle, we think that before 
we could admit the restriction sought to be established, the 
objector who claims to limit the adoption should prove it. 

He does not say there is no custom of adoption at all ; if 
he did, there would be something to say : he urges that 
there is adoption, but that it is restricted in this apparently 
unusual way. He only adduced one single case, which was 



No. 118, PUNJAB. RECORD, 1889. 


decided in 1885, on the sole basis of the custom book above 
alluded to, with the burden of the proof laid on the wrong 
side, and no other instance of any such adoption being 
objected to, quoted at all. 

It is worth while noting that in this somewhat 
numerous family, anly one branch (that of Sarupa) object 
to the adoption : all the other branches either take no part 
in the case, or are expressly made defendants. 

We find that though there has been ample opportunity, 
no attempt has been made to establish the restriction claimed 
on the choice of a person to be adopted, and wo cannot 
hold such restriction (i. e. t to brother’s son) in any way 
proved as matter of actual customary law. 

We dismiss the appeal with costs. 

No. 118 

Before Tremlett and Roe , JJ. 

DAS AND HUKMAN— (Defendants)— APPELLANTS. 

Versus 

MAYA DAS— (Plaintiff)— RESPONDENT. 

Case No. 519 of 1887. 

Joint ancestral property—Possession of one co-sharer—Adverse pos¬ 
session—Burden of proof. —In joint ancostral property the possession of 
one co-sharor is the possession of all. It is not necessary for the co-sharer 
not in possession to show that the family lived as a joint Hindu family 
or that he received his share of the income of the estate. The co-sharer 
in possession must show that the other co-sharers were excluded more 
than 12 years ago, or that they abandoned their rights. 

Appeal from the order of Say ad Muhammad Hamid Ali, Subor¬ 
dinate Judge , Gurdaspur , dated the 31*£ August 1886. 

Higgins, for appellants. 

K. P. Roy, for respondent. 

This was a claim to a declaratory decree as to possession 
of 224 ghumaos of land, situate in mauzas Kotli Kanungo 
and Sirirampur, Zilla Gurdaspur. 

The facts of the case sufficiently appear from the judg¬ 
ment of the Chief Court, whicli was delivered by— 

Roe, J.—The judgment of the lower Court is a very 
confused one, but the facts of the cose and the points in 
issue are extremely simple. Briefly they are these :—The 
plaintiff, who is recorded as owner of half of the villages 
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of Kanungo and Sirirampur, sues defendants, the sons of his 

brother, Narpat Rai, the recorded owners of the other half, 

for a declaration founded, of course, on an allegation of 

exclusive possession, that he is sole owner of the whole of 

both villages. He, to some extent, bases his title on an 

alleged acquisition of the property by himself alone, or by himself 

and his brother, Daulat Rai, but his main reliance is on an alleged 

adverse possession extending over more than 12 years, and it is on 

the last ground, or on an absence of so many years as to 

Pi o' e abandonment, that the lower Court has given him a 
decree. 

As regards the alleged acquisition of the villages by the 
plaintiff alone, or in conjunction with his brother, Daulat 
Rai, it appears to us perfectly clear, from the allegations of 
plaintiff himself in the plaint, by the acts of Sobha Ram, 
plaintiff s father, and by the entry of his name in the record 
of the First Settlement, that the land was not acquired in 
this way. It was undoubtedly held by Sobha Ram as full 
proprietor, and it had come to him from his ancestors. All 
that win be shown accepting plaintiff 5 s evidence in full is, 
that Maya Das acquired grants of jaghirs from the Sikh 
Government, and, with Daulat Rai, expended money and 
labour in improving the ancestral estate. It is not shown 
that this money was obtained from other than ancestral 
sources ; but this is not a matter with which we are now 
concerned. The suit is not one by an absentee for re-admission 
met by a plea that losses or expenditure must first be paid. 
It is, as already stated, a suit by plaintiff for a declara¬ 
tion not that he is entitled to hold defendants’ shares till 
certain sums are repaid, but that defendants have no shares 
at all, and that plaintiff is of right full owner of the whole 
property. 

0 

As stated above, it is perfectly clear that the property 
was Sobha Ram’s. It would naturally descend equally to 
his sons and the Settlement Record shows that it did so 
descend. What reason is there for holding that Narpat Rai 
or his sons have lost their share ? The holding being a 
joint one, the possession of one co-sharer is the possession 
of all. It is not necessary for defendants to show that the 
family itself lived as a joint Hindu family, or even that 
they, the defendants, really received their share of the in- 


No. 119, PUNJAB RECORD, 1889. 


865 


income of the estate. It is for plaintiff to show (1) that there 
was an exclusion, that is, a formal demand and refusal of 
Narpat or his sons at a period which renders their claim 
if they were driven to make one, barred by limitation ; or 
(2) that they abandoned their rights. Of such exclusion 
there is absolutely no proof, and of abandonment there is 
little more. Narpat is indeed shown as an absentee at the 
second Settlement, but his absence was on service. On his 
retirement he came back to Lahore, and resided there like 
Maya Das himself. In the yearly papers of 1871-1872, ho 
•is shown as present, and on his death his sons’ names were 
entered without objection in his place. Further than this, 
on the death of Mussammat Lachmi, widow of the third 
brother, Daulat Rai, her estate was shown as passing half 
to plaintiffs and half to cDfendants. The evidence, both oral 
and documentary, of plaintiff shows nothing more than that 
he was the co-sharer who managed the property, and there 
is no ground whatever for holding that he has acquired a 

title by adverse possession. 

We accordingly reverse the decree of the lower Court, 
and direct that plaintiff’s suit be dismissed with costs 

throughout. 


No. 119. 

Before Plowclen nrul Burney , JJ. 

HIItA AND HAJI— (Plaintiffs) —APPELLANTS. 

Versus 

NATHU AND OTHERS— (Defendants) —RESPONDENTS. 

Case No. 1325 of 1887. 

Grazing rights—Common land—Occupancy tenants—Proprietor's right 
to partition and cultivate.- In a suit by occupancy tenants against pro¬ 
prietors for a declaration of right to graze their cattle on the original 
common land, the lower appellate Court held that the plaintiff's right was 
conditional on the land continuing sham Hat, and that as the land had been 
partitioned in 1871, the right ceased. The plaintiffs based their claim 
on the Wajib-ul-arz prepared’ previous to partition, which provided that 
all the village cattle were to graze in future upon the common land 
of the village, without distinction of proprietors or non-proprietors. Held, 
that this provision does not mean either that the grazing right extends 
over the shamilat as it was constituted at the time of Settlement, or 
that the right extends over the shamilat as constituted for the tune being. 
The provision cannot exclude absolutely the liability of a shamilat-i-deh 
to be partitioned at the will of the proprietors collectively. At the same 
time the partition could pot of itself, by converting the property divided 
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from joint into several, extinguish the right of grazing over it. The 
right of grazing over what was shamilat at the time of Settlement and 
the proprietary right therein, may and do co-exist side by side, both be- 
foie and after partition. Neither right over-rides the other so as to 

extinguish it, but each right limits and is limited by the other. The 

proprietary rights of the proprietors whether collectively before, or in¬ 
dividually after, partition, may be fully exercised, so long as this exercise 
leaves a sufficient area to graze the cattle of the non-proprietors. But 
the mere act of partitioning the shamilat does not entitle the non¬ 
proprietors to sue the proprietors to 'have a portion of the original 

shamilat sufficient to graze their cattle demarcated and reserved by a 
Civil Court. When, however, a large portion of the original sliamilat 
has after partition been enclosed or reduced to cultivation, and the non¬ 
proprietors grazing rights are seriously threatened, they may jointly sue 
the pioprietors to prevent an}' further interference with what remained 
open of the original shamilat, or possibly to have some portion of the 
enclosed or cultivated land thrown open, so as to secure to them the 
proper enjoyment of their grazing right. 


No. 122- 

Before Roe a nd Frizelle , JJ. 

RAM DTTTA—(Plaintiff)—APPELLANT. 

Versus 

IBRAHTM-UD-DTN A OTHERS—(Defdts.)—RESPDTS. 

Case No. 1657 of 1887. 

Limitation Art, section 19— Acknowledgment— Signature by dictation — 
Balance struck. Certain debtors authorised a writer to write the following 
in the creditor’s book of accounts: “ Lekha B. V. and R. (Debtors).” 
This was followed by what was sufficient as an acknowledgment. The 
debtors did not sign, seal, or mark the book. 

Held that the fact that the debtors dictated the above to the writer 
amounted to their signature and acknowledgment, the law not prescribing 
that the signature shall be in any particular form or place. 

Further appeal from the order of A. If. Benton, Esquire , Divi¬ 
sional Judge , Peshawar Division , dated the 1 3th July 1887. 

Sutherland for appellant. 

Sheikh Nanak Bakhsh for respondent. 

The facts of the case are sufficiently stated in the judgment 
of the Court which was delivered by_ 

Roe, J. The plaintiff sues on a balance of account said to 

have been struck by defendants on 15th Phagan, Sambat 1940, 
25th February 1884. This was more than 3 years before suit 
which is admitted to be barred by limitation unless the entry is 
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an acknowledgment within the meaning of section 19 of the 
Limitation Act. 


The words of the entry are set out in full in the judgment 
of the Divisional Judge, and it is not disputed that they amount 
to an acknowledgment in writing. The question is whether this 
acknowledgment has been 14 signed by defendant personally, or 
‘ by any agent duly authorized on his behalf.” Although it 
is signed by four witnesses, it does not bear anything professing 
to be the actual signature, or mark, or seal of the defendant, and 
the Divisional Judge has held, that it therefore fails to fulfil the 
requirements of section 1 9. 


But although there is no signature, mark, or seal at the 
bottom, or around the entry, the entry itself commences with 
these words which arc omitted in the Divisional Judge’s judg¬ 
ment “ Dekha Burlian Din tatta Umar Din tatta Rahm Din 
Khokar, Talokawala.” These are not in the hand-writing of 
defendants, but they are said to have duly authorised the writer 
to write them. If they did in fact do this, we think, that they 
must be held to have signed the entry within the meaning of 
section 19. The Law has not prescribed that the signature 
shall be in any particular form, or that it shall consist of a 
name written separately in a particular place. A letter may 
be an acknowledgment within the meaning of section 19 (see 
the cases given at the foot of page 64 of llivaz’s edition of the 
Limitation Act), and the fashion of writing letters varies. 
With Europeans, letters generally end with the names of the 
writer, but with the natives they generally commence with it ; 
so too with an account, a European would naturally sign it at 
the foot in token of correctness, whilst it would certainly not he 
strange for a native to express his acceptance by dictating or 
writing the heading. 


We hold therefore, as already stated, that if the heading 
of the present account was written by the authority of defend¬ 
ants, the account has heen signed by thorn, and we must remand 
the case to the Divisional Court under section 562, Civil Pro¬ 
cedure Code, for a fresh decision of the other points raised in 
the appeal filed in his Court, except the one relating to the 
Rs. 45 for interest, on which his decision has not been challenged 
in this Court. Law stamps to be refunded, other costs to be 
costs in the case. 



868 


No. 127, PUNJAB RECORD, 1889. 


No. 127. 

Before Ploudcn and Roe, JJ. 

PROVINCIAL BANK OF INDIA, LIMITED,— (Plaintiff), 

—APPELLANT. 

I 'ersus 

RAO RAJA TEJ SINGH OF JODHPUR— (Defendant)— 

RESPONDENT. 

Case No. 1516 of 1887. 

Promissoiy note— Consideration — Shares-Joint-stock Company—Bank 
Directors—Fraud and misrepresentation — lloic far misrepresentations of a 
Director binding on the Bank. — In a suit on a promissory note for Rs. 12,500, 
dated the 21st October 1884, the defendant pleaded that the promissory note 
had been executed in consequence of certain misrepresentations made by C, 
a Director of the plaintiff, Bank ; that the Bank was bound by his acts, and 
that the defendant had a month later repudiated the transaction to the 
Director and the Bank. 

The facts appeared to be as follows :— 

I he Bank was registered as a Joint-stock Company on the 10th June 1884. 
C was elected as a Director on 1st September 1884. 

On 9th June 1884, C wrote a letter to the defendant, in which he 
described himself as a Director ; and in October 1884 showed the defendant 
an informal list of subscribers, in which his name appeared as the owner 
of <»00 shares. All this was done for the purpose of inducing the defen¬ 
dant to become a shareholder. As a fact. C was not the owner of 600 
shares. He also stated to the defendant that the shares were then being 
sold at a premium of Rs. 25 each. As a fact they were at par. In conse¬ 
quence of these representations the defendant, on the 21st October 1884, 
signed (i) a formal application for 100 shares on a deposit of Rs. 125 and 
(ii) the promissory note now in suit. 

The effect of these documents was as follows :— 

The defendant proposed to the Bank to gi ant him 100 shares on a 
deposit of Rs. 125 per share. He also at the same time proposed to the 
Bank to lend him Rs 12,503 on his promissory note, and directed this sum 
to be applied to payment of the deposit of Rs. 125 per share. On the 25th 
October, the Manager of the Bank, in collusion with C, informed the defen¬ 
dant that the 100 shares had been obtained with some difficulty (on this 
date 1,425 shares were lying undisposed of,) and that he had advanced the 
defendant Rs. 10,000 for a deposit on 100 shares ; also that he had paid a 
premium of Rs. 2,500 for the shares, making a total of Rs. 12,500 lent to the 
defendant on the promissory note. 

The defendant never replied to the Bank's letter, and took no steps up 
to the date of this suit to repudiate his shares. On July 8th, 1885, he wrote 
to the Bank to sell his shares. Cn these facts it was contended for the 
plaintiff that defendant’s silence and his request to sell his shares constituted 
an acceptance of the Bank's offer, and therefore the Bank was entitled to 
recover Rs. 12,500 on accounot of the promissory note. 
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Held, that this contention was not valid. Supposing the defendant had 
assented to the terms contained in the Bank’s letter, and had afterwards 
discovered that at the time of his purchase the shares were at par and not 
at a premium, it would be open to him, on making the discovery, either to 
avoid the transaction and return the shares, or to affirm the contract, there¬ 
by retaining the shares, and sue the Bank for damages sustained by him in 
consequence of the deceit. Assuming that he had impliedly assented to 
the Bank’s offer, he was still entitled to plead by way of equitable defence 
that he was fraudulently overcharged Rs. 2,500 by the Bank's Manager 
acting for the Bank, and he should not be relegated to a fresh suit for the 
recovery of this amount, as the purchase of shares and the loan constituted in 
reality a single transaction. 

The defendant contended per contra that thero never was any binding 
contract for the shares, and that, therefore, there was no consideraton for 
the promissory note. Held , that the fact that defendant with notice that 
100 shares had been granted to him, and with notice of the fraud as to 
premium, took no steps to inform the Bank that he did not accept the 
shares, and in his letter of 8th July 1885, described the shares as his own 
amounted to a tacit acceptance of the offer and affirmation of the contract 
notwithstanding the fraud as to the premium, and that the fraud, through 
the misrepresentation of C, prior to the defendant’s application, did not affect 
the Bank, as C was not their agent. 


No. 128. 

Full Bench* 

Before Ploivden, Burney and Jioe, JJ. 

WAZARI MAL— (Defkndant)— APPELLANT. 

Versa 8 

HALLIA— (Plaintiff)— RESPONDENT. 

“ Case No. 6 of 1888. 

Contract Act , section 23 — Marriage brocage contract —Void agreement — 
Public policy. —A, a Hindu, agreed to pay a sum of money to B, in consider¬ 
ation of B giving his sister in marriage to A’s nephew. Held by the Full 
Bench that the agreement was void, its object being opposed to public 
policy. It is a matter of public concern, that all persons, whatever their 
personal law, who have authority over minors, should faithfully perform 
their duties towards them, and especially in respect to marriage, the 
institution of marriage being itself a matter of public concern. The 
policy of the law in conferring pewer of consenting to a minor’s 
marriage is to seepre the benefit of the minor. The object of an 
agreement of this' kind is to procure by corrupt means the guardian's 
consent to the desired marriage, and is, in substance, a bargain and sale 
of the minor in marriage. The tendency of such agreements is to 
subordinate and postpone the interests of the minor to those of the 
guardian. Such agreements are, therefore, opposed to the policy of the 
law and to public policy. 



No. 129, PUNJAB RECORD, 1869. 


Held further that such transactions are not countenanced by the 
usage of the country. The practice is neither followed nor approved 
by the Hindu community at large at the present time. 

100 P. R. 79—J. L R. 10 C. 1054—14 W. R. 154—25 XV. R. 32, 
referred to, Cf. 50 P. R. 80. 


No- 129 
Full Bench. 

Before Plowden , Burney and Tremlett, JJ. 

RAJA BIKRAMA SINGH OF FARIDKOT— (Plaintiff)— 

APPELLANT. 

Versus 

PRAB DIAL & THREE OTHERS— (Defendants)— 

RESPONDENTS. 

Case No. 61 of 1887. 

Civil Procedure Code —section 43 — Wrongfid ouster—Wrongful posses¬ 
sion of profits—Different causes of action. —In April 1882, the plaintiff sued 
the defendants for recovery of possession of certain premises of which he 
had been dispossessed in July 1881. His claim was decreed. Subsequently 
he sued the same defendants for rent by way of damages for occupation. 

The defendants pleaded that the plaintiff having omitted to claim 
damages in the former suit, could not claim damages for any period 
anterior to the date of institution of that suit—such claim being barred 
by section 43 of the Code of Civil Procedure. 

Held by the Full Bench that wrongful ouster and wrongful possession 
of profits constitute distinct and separate causes of action. The right to 
posses immoveable property and the right to enjoy the profits of such 
property are two distinct rights. An infringement of the formor does 
not necessarily involve an infringement of the latter right. 

7. L. R 11 J/. 210 approved I.L. R. 11 if. 151 and 138 P. R., 1882, 
dissented from. 7. L. R., 9 C., 283, distinguished. 

Plowden, J.—After hearing the parties through their 
Counsel, we are of opinion that the question referred should be 
answered in the negative. 

The right to possess immoveable property, and the light 
to enjoy the profits of such property are, we think, two distinct 
rights, and not necessarily connected. They are often found 
to be vested in the same person as owner of the property, but 
they may be, and often are, vested in different persons. 
An infringement of the former right does not necessarily 
involve an infringement of the latter right. An infringement 
of the light to possess immoveable property may entitle the 
possessor to sue for two remedies ; namely, for damages for the 
trespass (not by way of mesne profits), and for recovery of 
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possession ; but does not of itself entitle him to claim mesne 
profits. An infringement of the right to enjoy property by 
taking its profits, entitled the persons so permitted to sue for 
compensation for the loss sustained, that is, for the profits 
actually received by the defendant, or what might with due 
diligence have been received by him. The two wrongs appear 
to us to give rise to two distinct causes of action, the first 
arising when the act of trespass is committed ; the second 
when the mesne profits should have been receivable by the 
plaintiff, but for the defendant’s wrongful act. 

We may note that it is not contended for the defendants 
that the causes of action are not distinct; but it is urged that 
the wider language used in section 43, Civil Procedure Code, 
imports that when a plaintiff has been wrongfully ejected, and 
mesne profits are recoverable by him from the defendants at 
the time of action brought for possession, the plaintiff must 
claim mesne profits, or be debarred, under section 43, from 
claiming them in a subsequent suit, at least for the period prior 
to institution of the first suit. The argument is that the plain¬ 
tiff is entitled to claim mesne profits in respect of the cause of 
action ; namely, the dispossession, as without dispossession of 
the plaintiff, the defendants would not have been in a position 
to take mesne profits. 

In our opinion whatever may be the true object and effect 
of the altered language in section 43, as compared with section 
7 of Act VIII of 1859, we are unable to hold that the legisla¬ 
ture intended that where a plaintiff has two distinct causes of 
action in two wrongful acts of the defendants, the plaintiff 
shall be bound to claim in a suit upon the first, compensation 
which is claimable in a separate suit upon the second, cause of 
action. 

Section 45 enacts that a plaintiff may join two causes of 
action against the same defendant, but we do not think that 
section 42 or section 43 imports that he must. 

The class of cases indicated in the illustration seems to us 
clearly distinguishable. 

Where there is an obligation created by a single contract, 
and several breaches have occurred before action brought, a 
plaintiff who does not claim all that he is entitled to in lespect 
of such breaches, does truly split his claim. The illustration 
seems to regard the obligation and the several breaches before 
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suit, as constituting but one cause of action. Another similar 
instance would be of an instalment bond, and several defaults 
in payment of instalments due before action, brought. 
Similarly, a plaintiff excluded by a defendant for a definite 
period from enjoyment of profits of his property, would pro¬ 
bably be bound to claim all the mesne profits which he was 
entitled to recover up to date of suit, in respect of exclusion for 
such period. All these cases, however, are distinguishable from 
the cases of two separate wrongful acts in infringement of 
distinct and independent rights, each of which constitutes a 
cause of action in itself for different and distinct remedies. 

The decision in this Court reported as No. 138 of Punjab 
Hecord , 1882, is at variance with the view we have above 
expressed, and we are unable to agree with that decision, and 
sitting as a Full Bench, are not bound to follow it. On the 
view we adopt, ejecting a person from immoveable property in 
his possession, and thereafter preventing the person entitled 
to the profits of immoveable property from enjoying them are 
not the same cause of action, but distinct causes of action, 
being separate wrongful acts. On principle, we see no reason 
why a plaintiff should not, if so disposed, acquiesce in the 
wrong of dispossession and leave the land with the defendant 
till he choses to recover it (subject to the law of limitation), 
and yet claim from time to time the profits of the land while 
in the occupation of the defendant. 

Further, we think the language of section 44, which is 
founded upon a rule in the Order No. 17, made under the 
English Judicature Act, indicates that a cause of action 
entitling a plaintiff to claim mesne profits is distinct from a cause 
of action entitling him to sue for recovery of immovable pro¬ 
perty. Before the Judicature Act the two claims could not be 
joined in a single action. (See note by Mr. Wilson in his edition 
of Buies and Orders). 

With reference to the decision in the May Number of the 
I. L. R. for Madras, 1888, cited in the order of reference 
(/. L. R., XI Madras, page 151) we observe that in the 
following number is reported a case in which the same 
Bench held, that when a landlord has sued a tenant, who held 
over land after expiry of his lease, for mesne profits, without 
claiming possession, and the suit was dismissed on a pre¬ 
liminary point, he was not debarred by section 43 from claim¬ 
ing in a second suit possession as well as mesne profits 
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I. L . R. y XI Madras, page 210. The learned Judges proceed¬ 
ed on the following grounds :—“ Though it is true that claims 
such as those mentioned in illustration to section 43 are re- 
ferrable to the same cause of action, on the ground that when 
the rent remains unpaid for several years the debts due, 
though consisting of several items, are so connected as to form 
one entire demand, yet it cannot be held that when the causes 
of action are distinct and independent, the plaintiff is bound to 
unite all the claims founded upon them in one suit. We are of 
opinion that the suit to recover mesne profits, and the suit to 
eject are not parts of a claim founded on the identical cause of 
action within the meaning of section 43, and that if mesne 
profits are alone claimed in the first suit as damages due for 
adverse occupancy, a second suit can be maintained to recover 
possession of the land. ” 

The learned Judges do not refer to their former decision, 
and it may be difficult to reconcile the two judgments in all 
respects ; but if they conflict, they are at least of equal authority, 
and we concur in the view taken in the latter case. 

The last argument is that permitting a plaintiff to bring 
two separate suits, contravenes the language of section 42. 
Wo think the answer to this argument is that section 42 
must be read as subject to and controlled by section 43, seeing 
that the only penalties annexed to omissions to include in one 
suit the entire claim which a plaintiff is entitled to make, are 
contained in the latter section. If section 42 is wider than 
section 43, there is no penalty for the contravention of section 
42 alone. 

For the reasons stated we accordingly answer the question 
referred in the negative. 


No 132 

Before Frizelle and Ilivaz, JJ. 

NURA— (Defendant) —APPELLANT. 

Versus 

A L ADITT A—(Pla i ntiff) —R ESPON DENT. 

Case No. 2 of 1889. 

Jurisdiction of Small Cause Court—Act IX of 1887, schedule 1 /, clause 
35 (y)— Suit for compensation for breach of promise of marriage .—Plaintiff 
claimed Rs. 150 from the defendant on the ground that the latter had 
taken that sum from the plaintiff, promising to give him his daughter in 
marriage, but had failed to do so. Held that the claim fell within clause 
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35 ( g ) of the Provincial Small Cause Court Act, as being a suit for compen¬ 
sation for breach of a promise of marriage— the expression “ compensation” 
as used in the above clause bearing the same sense as in section 73, 
Contract Act. Cf. 1. L. R. 15 C., 833. 


No 133- 

Before Burney and Powell, JJ. 

SARDAR RANDHIR SINGH— (Plaintiff)- APPELLANT. 

Versus 

RANI LACHHMAN KOUR AND PARTAB SINGH— 

(Defendant)— RESPONDENTS. 

Case No. 79 of 1888. 

Trust - Revocation — Condition-—Puy merit of amount due to trustee. —The 
plaintiff being indebted and unable to manage his estate, made over the 
same to his mother by a deed or trust, in order that she might manage it 
for him and pay off his debts, granting him maintenance at a fixed rate 
during the time she held the land. There was no provision as to when 
the trust was to terminate. Six years after the deed, but before all the 
debts had been paid off, plaintiff sued to redeem the property and offered 
to pay the amount which might be found due from plaintiff to defendant. 
The lower Court dismissed the suit holding that plaintiff could not sue till 
all the debts had been paid off 

Held, that there was nothing in the deed to prevent the plaintiff 
revoking the trust after he had satisfied the claims of the trustee. Indian 
Law Reports 8C. 887 distinguished. 


No- 136- 

Before Powell and Benton, JJ. 

RAM SINGH— (Plaintiff)— APPELLANT. 

Versus 

NEHAL SINGH RAM SINGH— (Defdts.)— RESPDTS. 

Case No. 161 of 1887. 

Custom — Alienation—Nirmal Sadhs of Amritsar—Poicer of chela to 
alienate property inherited from Guru. —Found that by custom of Nirmala 
Sadhs of Amritsar, a chela who succeeds to the estate of his guru has no 
power to alienate any portion of that estate. 


No. 137. 

Before Powell and Benton, JJ. 
MUHAMMAD SHAH & OTHERS— (Plaintiff)— 

APPELLANTS. 

Versus 

MAHANT SADHU RAM— (Defendant)— RESPONDENT. 

Case No. 280 of 1888. 

Construction—Conditional Decree—Possession to be given on certain 
payment being made — Mortgage—Adverse possession .—An absentee proprietor 
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obtained a decree in 1867, for restoration to his holding, subject to 
payment of certain losses. Held that this did not declare the relation¬ 
ship of mortgagor and mortgagee to exist between the parties. 

Further appeal from the order of F. C. Channing , Esquire , Divi¬ 
sional Judge , Lahore, dated the 2)id December 1887. 

Fazal Din for appellants. 

Shib Das for respondent. 

The .judgment of the Court was delivered as follows by— 

Powell, J. —This is a case in which an absentee proprietor 
obtained a decree on 30th August 1867, for restoration to his 
holding. The decree is conditional, and is thus expressed : 
“ digri Milkiyat ^tli liissa mauza Slialipur ba-haq-mudai benam 
“ mudaalahe, mai kharclia howc : bad adai 11s. 32, annas 10 
“ zar-i-kliisari ke, mudai dakhl ]>awe. ” 

We regard this as a simple conditional decree for entry 
so soon as a sum of money named in the order is paid. It 
certainly does not create a mortgage or anything of the kind. 
In the judgment of the learned Senior Judge in the case 
Punjab Record 93 of 1879, we find the following passage 
(the decree) “ leaves it in option of the decree-holder to fulfil 
the condition, that if he does so, ho may take the benefit of 
“the decree, and that if he omit to do so, he shall not have 
“ the benefit of it, but at the same time shall not be pre- 
“judiced by the omission.” Now here, grant, that the plaintiff 
is not prejudiced by his failure to pay 11s. 32 and take posses¬ 
sion, he is merely relegated to his former position. But since 
the answer to the suit of 1867, the defendant’s possession has 
most undoubtedly become adverse to the plaintiff, so that his 
suit would be barred by limitation, to say nothing of any ques¬ 
tion that might be very plausibly raised, about voluntary 
abandonment. The only circumstance under which defendant s 
possession would not be adverse, would be that the Court had 
declared the relation of mortgagor and mortgagee, either in 
form or equitably, to exist between the parties. But such a 
force cannot be given to the terms of the decree , it is impos¬ 
sible to extract such an intention or meaning from the 
language used. 

The Divisional Judge is therefore, in our opinion, light. 
The appeal is dismissed with costs. 
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No. 138. 

Before Powell and Benton , JJ. 

JUMMA AND OTHERS— (Defendants)— APPELLANTS. 

Versus 

IMAM BAKHSH— (Plaintiff)— RESPONDENT. 

Case No. 281 of 1888. 

Estoppel—Witness attesting icill-Subsequently suing to set it aside. 
— Plaintiff signed a will as an attesting witness. Ilis minor daughter 
was then heir to the property disposed of by the will After the death of 
the testator, the plaintiffs daughter died, and thereupon, plaintiff as heir 
of liis daughter sued to set aside the will as made in derogation of her 
right as heir. Held that the plaintiff was estopped by his conduct from 
disputing the will. 


No- 139 

Before Powell and Benton , JJ. 

BAHADUR L AL— ( Pla i nti ff)— APP ELL ANT. 

Versus 

GAMAN AND OTHERS— (Defendants)— RESPONDENTS. 

Case No. 1361 of 1886. 

Limitation Act (XV of 1877), schedule II, articles 66 and 67.- A 
second unregistered deed of hypothecation, dated 16th December 1880, after 
referring to a prior deed, dated March 3rd, 1869, provided that the amount 
secured by it will be paid when the mortgagors redeem the original mortgage. 
Ihe mortgagee sued to recover money on both documents after the lapse 
of 3 years from the date of the latter. Held that the suit was barred under 
article 67. It was contended that the phrase “ wo will pay when we re¬ 
deem amounts to specifying a day for payment within the meaning of 
article 66. Held that this contention was not correct. 

No 140. 

Before Powell and Benton, JJ. 

NAUBAT RAI— (Defendant)— APPELLANT. 

Versus 

SEVA RAM— (Plaintiff)— RESPONDENT. 

Case No. 176 of 1887. 

Limitation Act (XV of 1877)— sections 19 and 21— Acknotclcdgmcnl by one 
partner—Liability of other partners. -A firm stopped its business in 1882. 
In 1883, H. one of the partners, struck a balance in favour of the plaintiff. 
Held that as at the time the business was not a going concern, but existed 
only for winding up its affairs, the balance struck by H. did not bind the 
other partners. It could not be said that H. was acting as a duly authorised 
agent of the firm. It was next contended that the acknowledgment by H. 
was binding on N., another partner, who instigated and advised H. to 
make the acknowledgment. N. pleaded that H. was authorized to make 
the acknowledgment by the firm, and that he was ready to pay what 
might be proved due along with the rest of the partners. Held that this 
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admission should not bo construed so as to give an effect to it which was 
never intended. The true effect of N.’s admission was that ho would be 
liable in case joint liability of the partnership were established as a condition 
precedent. This having failed, it was clear that II.’s signature was not on 
behalf of N., and therefore N. was not liable. 

All the partners of a firm should be made parties to a suit. 

Further appeal from the order of F. P. Readier oft, Esquire , 
Divisional Judge , Rawalpindi , dated the 23 rd August 1887. 

Rivaz, for appellant. 

Ishwar Das, for respondent. 

The facts of the case are sufficiently given in the .judgment 
of the Court, which was delivered by— 

Benton, J. — This suit was instituted by Seva Ram, one of 
the partners of the firm of Daryana Mai, Bhola Ram, to recover 
a balance due from a firm, the members of which were Kadir 
Blioy, Taj Muhammad, Naubat Rai, Haidar Ali, Pir Muhammad 
and Taj Muhammad. 

A balance was struck on the 10th April 1883 by Haidar 
Ali, one of the member of the firm, and the suit instituted on 
the 16th Novembers 1885, was within time, counting from the 
date of the balance ; otherwise it was barred. Tt appears there 
was no business carried on after October 1882. Tn November 
1882, Pir Muhammad retired from the firm, and sued. The 
partnership was after that no longer a working concern, and 
although prior to that any of the partners might have been held 
authorized to sign acknowledgments of indebtedness, in accord¬ 
ance with Indian Law Reports , X Bombay , 359, yet this would 
no longer be the case when the partnership merely existed for 
winding up its affairs. 

The Court of first instance did not hold Haidar Ali liable 
for the balance which he had acknowledged, because it held 
that Seva Ram was estopped from prosecuting the case against him, 
in consequence of a deed of compromise framed in the suit 
of Naubat Rai, which Seva Ram had been instrumental in 
preparing} and because Haidar Ali had thereby been held not 
responsible. Tt held that Naubat Rai was liable, because it 
was proved that he expressly authorized the signing of the 
acknowledgment. 

Naubat Rai’s defence has been the same throughout. 
He said, “ I do not know what money is due, but I am quite 
“ prepared to pay what is proved due, along urith the rest oj the 
“ partner 8 ,” There is nothing on the record of the District 
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Court to show any special authorization by Naubat Rai, save 
the evidence of Haidar Ali, but in his objections to the Divi¬ 
sional Judge, he himself stated that Haidar Ali was authorized 
to make the acknowledgment hy the partnership. What Nau¬ 
bat Rai therefore pleaded was, a .joint liability along with the 
other partners, and he alleges that they are liable in conse¬ 
quence of the powers they gave to Haidar Ali. He has all 
through denied any personal or individual liability : of course 
this was bad law. If the partnership was liable, he was also 
individually liable. It is not fair, however, that Naubat Rai 
should he entrapped by his own admission in consequence of 
a defective knowledge of law, and that his admission should 
be construed so as to give an effect to it, which he never 
intended. His admission is good for what is contaired in it, and 
for nothing more. 

If the joint liability could be established on the facts, 
then of course also Naubat Rai would, in accordance with law, 
he individually responsible for the whole amount. To give 
true effect to Naubat Rai’s admission, however, the joint 
liability of the partnership must be established, as it were, as 
a condition precedent. This is what is contended for in the 
fourth ground of appeal. 

Now, it is clear, as both the Dower Courts have found that 
this joint liability cannot be established. At the time the 
balance was acknowledged, the firm only existed for the sake 
of winding up its affairs, and there was no necessity that the 
managing or any other partner, should then acknowledge 
indebtedness to any one for this purpose. 

If it be true that Naubat Rai “ instigated ” Haidar Ali 
to sign the balance, and we have only Haidar’s word for it, 
his intention no doubt was that Haidar Ali as managing partner 
should sign on behalf of the company. His advice was merely 
the advice of a single partner, and it does not appear that by 
giving that advice he incurred any liability on Haidar Ali’s 
signature. The signature did not purport to be on Naubat Rai’s 
behalf, and under section 19 of the Limitatiou Act, it was 
necessary to render him liable that the acknowledgment should 
have been signed by him. 

The Counsel for the respondent contended that it was not 
open to Naubat Rai to make the cross objections he put forward 
in the Divisional Court, in accordance with the restricted in¬ 
terpretation put on section 561 of the Civil Procedure Code! by 
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Punjab Record No. 7 of 1887. The ruling in question appears 
clearly inapplicable to the present case, because Naubat Rai was 
not a co-respondent, that is, a person who was not directly 
called on to answer the appellant as explained in the ruling, 
but was directly answerable. 

This disposes of the principal question at issue, but the 
objection that Seva Ram is not entitled to sue alone, on the 
ground that all the partners in the firm should be joined ap¬ 
pears to be well founded. Tt is apparent on the record that 
there is another partner who is a minor residing in Rawalpindi, 
so that section 37 (c) of the Procedure Code would not apply 
to him as a recognized agent, but whether he appeared as agent 
or not, all the partners ought to have appeared as plaintiffs on 
the record. The objection might be got over by joining the 
other partners now, if we were to overlook the fact that the 
suit would then be wholly barred by limitation, or if we were 
to hold that sufficient cause has been shown for not bringing it 
in proper form at an earlier date, with reference to section 5 
of the Limitation Act. As the objection with regard to 
the proper plaintiff had hecn taken in the first Court, although 
overruled, it would be hard to hold that sufficient cause had been 
shown. 

The appeal is therefore accepted, and the decree of the 
lower Court is set aside. With regard to costs, we leave the 
parties to bear their own throughout, as there has been some 
misapprehension on both sides, and Naubat Rai’s pleas • might 
have been made much clearer from the first. 

No. 141. 

Before Powell and Benton , JJ. 

SALAHU AND OTHERS— (Plaintiffs)— APPELLANTS. 

Versus 

KAMMUN— (Defendant)— RESPONDENT. 

Case. No. 447 of 1888. 

Custom — Alienation—Childless proprietor—Gift to step-son—Suit by 
collaterals—Muhammadan Varaich Jat of Tahsil Gujrat. —Found that a 
sonless Varaich proprietor cannot make a gift to a step-son of his whole 
holding to the exclusion of near collaterals. 70 P. R. 1878, 12G P. R., 1883 
and 15 P. R., 1881 distinguished. 116, P. R.. 1885 overruled. 

15 P. R., 80 ; 107 P. R., 87 ; 36 P. R. 88, referred to. 
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No. 143- 

Before Burney and Roe, JJ. 

NAJM-UD-DIN— (Defendant) —APPELLANT. 

Versus 

AKBAR DIN AND FEROZ-UD-DIN— (Plaintiffs)— 

RESPONDENTS. 

Case No. 15G8 of 1887. 

Transfer of interest vending suit or appeal—Civil Procedure Code, 
section 372 — Registration— Notice — Verbal mortgage for over Rs. 100.— 
Plaintiff sued for possession under a registered sale-deed. Defendant 
pleaded a verbal mortgage for over Rs. 100 with possession and of which 
plaintiff had notice. The first Court decided in favour of the defendant’s 
mo it gage, but the Divisional Judge passed an unconditional decree in favour 
of plaintiff. Defendant appealed to the Chief Court. While the appeal was 
pending, the defendant sued the plaintiff for pre-emption of the same land 
and got a decree. At the hearing of the appeal, the plaintiff objected in 
limine to the appeal being heard, on the ground that he had no longer any 
inteiest in it ; that all his rights had passed to the defendant under the 
pre emption decree, and that consequently nothing was left to decide. 
Held that this contention was not correct. It was material to the defendant 
to get a decision on the question whether or not he held a lien on the land 
as mortgagee, as this would effect the amount of money he may have to pay 
as pre-emptor. 

A registered purchaser with notice of an oral mortgage takes subject 
to the latter. 

further appeal from the order of A. II. Benton , Esquire, Divi¬ 
sional Judge , Peshawar, dated 2nd July 1887. 

Nanak Bakhsh, for respondent. 

Ihe facts are given in the judgment of the Court, which 
was delivered by— 

Roe, J. —The plaintiff in this case sued for possession of 
certain land purchased- by him under a registered deed, which 
defendant (present appellant) claimed to hold under a mortgage 
from the former proprietor. It was found by the first Court 
that the mortgage (which exceeded Rs. 100) was a verbal one ; 
that the mortgagee was in possession, and that the plaintiff had 
notice of the mortgage when he made his purchase. The decree 
for possession was, therefore, made conditional on the payment 
to defendant of the money due under the mortgage. The Divi¬ 
sional Judge held, however, that under No. 90 of 1885, plaintiffs 
registered deed must prevail against the mortgage, whether 
verbal or by unregistered deed, whether plaintiff had or had 
not notice. Plaintiff’s decree for possession was therefore made 
unconditional. 
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Defendant appeals to this Court, and an objection is taken 
by the plaintiff, respondent, to the hearing of the appeal, on 
the ground that since the suit was instituted, the defendant has 
acquired by a suit for pre-emption plaintiff’s title, and that there 
is, therefore, no dispute on which the Court can adjudicate. 
The decree can only give the plaintiff, now represented by ap¬ 
pellant, a right to possession, and whether this is given with or 
without a condition of payment to a mortgagee, is immaterial, as 
this mortgagee is the decree-holder himself. The appellant admits 
that he has obtained and executed a decree for pre-emption, but 
he says that the decision of the point involved in this appeal 
is material to him, inasmuch as the question of whether he does 
or does not hold a lien on the land as mortgagee is very mate¬ 
rial, as affecting the amount of money he has had or may have 
to pay as pre-emptor. He says (and he pioduces a copy of the 
judgment in support of his assertion), that he did plead in the 
pre-emption case, that the amount of his mortgage should be 
deducted from the purchase money to be paid to the vendee, 
the present respondent, and that it was overruled without 
enquiry, on the express ground that, although the District Judge 
had found that he had a valid mortgage, the Divisional Judge 
had found that he had none. 

The question thus raised is one of some difficulty, but 
after fully considering it, it appears to us that the respondent s 
objection must be overruled. Prima facie we are bound to 
decide the appeal before us on the merits. There has been 
nothing to cause abatement, unless we are to read section 372 
of the Code, as meaning that in case of a devolution of interest 
pending a suit or appeal, the suit or appeal shall abate unless 
the Court, acting under that section, allows it to be continued 
by or against the person on whom the interest has devolved, 
in addition to or substitution of other parties to the suit. We 
do not think that we can thus interpret the section. Were 
the section omitted altogether, the Court would certainly be 
boui\d (subject to the provisions of section 32, Civil Procedure 
Code) to proceed with the case, as between the parties on 
the record before it, ignoring the question whether anything 
had occurred subsequent to the institution of the suit, which 
would make its decree inoperative against the parties on record, 
or which might possibly affect third parties. Section 372 en¬ 
ables the Court to avoid many difficulties which might arise 
from facts being thus ignored, but it certainly contains no 
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proviso that unless parties are adder! or substituted under its 
provisions the suit or appeal shall abate, or the Court absolved 
from the duty of deciding the issues raised before it. It may 
be observed, too, that the plaintiff, respondent, does not 
really ask the Court that the appeal may be continued 
against any one ( i.e ., the appellant himself) in substitution for 
himself : he asks that it may be stopped altogether. His 
application is really rather one under section 32, to he struck 
out of the appeal altogether, on the ground that he has now 
no interest in it, than one under section 372. Treating it as 
such, and assuming that section 32 applies to appeals, it would 
be for the Court to decide whether it should be granted or not, 
and, under the circumstances of the present case, we think 
that it should not be granted The respondent had certainly 
most substantial interest in the suit down to the date of the 
filing of the appeal : he still has an interest in it as far as 
costs are concerned ; and it is very possible that the decision 
to be arrived at, as to whether the defendant, appellant, has 
or has not a charge on the land may materially affect the plaintiff, 
respondent, in matters outside this suit, the pre-emption 
ease. We therefore think that we are bound to proceed with 
the appeal on the merits, and doing so we are unable to up¬ 
hold the order of the Divisional Judge. No. 90 of 1885 did 
indi ed la> dow n the rule that proof of notice was of no avail 
where the mortgage was by an unregistered deed, the registra¬ 
tion of which was compulsory, but it certainly does not lay 
down, nor, as far as we are aware, have any other decisions 
either of this Court or of the High Courts, laid down the pro¬ 
position that notice is no bar in the case of a mortgagee in pos¬ 
session holding under a verbal mortgage, or under a deed, the 
registration of which is not compulsory. The distinction be¬ 
tween the two cases is noticed in Ho. 14 of 1885, and in Indian 
law Report., XTTT, Calcutta, page 70, and VTTT, Allahabad, 
page 540, the Courts have unhesitatingly held that the title of 
the mortgagee, in the last case above put. is good against the 
claimant under a registered deed. We concur in this view, and 
as the Divisional Judge has disposed of the appeal on this point 
only we must remand the case to his Court under section 562, 

i 7 J r °;r W Code ’ in order that he may decide (l) whether 
defendant held under a written mortgage or not ; if he did, as 

the mortgage was unregistered, and was for more than Rs. 100 

ie can have no title, and notice is immaterial : (2) whether, if 
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there is found to have boan no written mortgage, plaintiff had 
notice that defendant held under a verbal mortgage, assuming 
that as a fact he did so hold. 

Law stamps to be refunded ; other costs in this and the 
Divisional Court to bo costs in the case. 

No. 144. 

Before Plowden and Barney, JJ. 

KALE KHAN— (Defendant)— APPELLANT. 

Versus 

KIRPAL SINGH & SUJAN SINGH— (Plaintiffs) — 

RESPONDENTS. 

Case No. 527 of 1887. 

Lis -pendens — Termination of litigation—Temporary injunction—Civil 
Procedure Code, section 492— Effect of alienation in contravention of injunc¬ 
tion. —A sued B for partition of certain ancestral property—Village X 
being one of those claimed. lie also applied and obtained a temporary 
injunction under section 492, Civil Procedure Code, prohibiting the 
alienation of the property in dispute till the decision of the case. On 
23rd August 188C, his claim to X was dismissed, but a decree was passed 
in his favour as to other property and for mesne profits, which were to 
bo ascertained in execution of decree. Before the mesne profits had been 
ascertained, B mortgaged X to C. A attached X in execution. C sued A 
to establish his mortgage. A pleaded that the mortgage was invalid 
having been made pendente lile as mesne profits had not then been as¬ 
certained, and the suit must consequently bo taken as ponding, and also 
because it was made in contravention of the injunction. 

Held (i> that the litigation as respects X ended on the date when 
tho claim to X was dismissed, and that the mortgage was not therefore 
made pendente lite. 

(ii) that whatever penalty the party disobeying the injunction might 
be liable to, tho alienation was not void on that ground. 

No. 145- 

Before Roe and Frizelle, JJ. 

GUL MUHAMMAD AND RAHIM ULLAH— (Plaintiffs)— 

APPELLANTS. 

Versus 

AKBAR, YUSUF AND OTHERS— (Defendants) — 

RESPONDENTS. 

Case No. 585 of 1887. 

Limitation Act (IX of 1871,) section 20— Acknowledgment— Entry 
in Settlement Record— Mortgage—Redemption—Signature. —Tho mortgage 
sought to be redeemed took place in 1310 and 1817 by two deeds. Tho 
suit was brought aftor tho lapse of sixty years, but it was argued that 
limitation was saved by certain entries in tho Settlement record pre¬ 
pared in 1875, i. e., within sixty years of the mortgage, which amounted 
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to acknowledgments within the meaning of section 20, Act IX of 1871, 
the law in force when they were made. 

The entries relied on were (a) in the Muntakhib or register of pro¬ 
prietors and holdings. In this the plaintiffs were described as mortgagors 
and the defendants as mortgagees of the plots in dispute, and the 
amount and conditions of the mortgage were given in detail. There was 
no special signature to this entry, but the Wajib-ul-arz which followed 
immediately and was very short, bore the signatures of the mortgagors 
and mortgagees, and was headed with a note that all the proprietors 
had thoroughly understood and attested the entries of rights (6) in the 
pedigree-table. Here it was shown that the village consisted of 5 
families ; defendants constituting family No. I, and plaintiffs’ family No. 
IT. Under the plaintiffs’ holding the entry of the Muntakhib regarding 
the moitgage was repeated. There was no separate signing of the entries 
relating to each holding, but there was a general signing at the end, 
and a special attestation by the defendants that they were responsible 
for the correctness of the pcdigree-tal le. Opposite plaintiffs’ holding 
there was a note that both proprietors had attested it. 

I he Divisional Judge held that the signatures were not proved to bo 
defendants , and they did not appear from their position to relate specially to 
the entries reciting the moitgage. Held on appeal to the Chief Court that— 
(ij it was not very material whether the actual signatures were defend¬ 
ants or not, for if ihey were not, there could be no doubt that they 
were made by some official acting for the defendants with their full 
authority. Even if there were no signatureslthe acknowledgment would 
be sufficient if it were shown tlat the entry was made by a person duly 
authorized by defendant ; and 

(ii) that the signatures of defendants were intended 'as attestations 
of their proprietary rights in their own holdings, as "well as of their 
rights in plaintiffs holdings in their capacity of mortgagees. They were 
in actual possession. They must have been present when the entries 
were made, and they could only have been made on their producing the 
moitgage deeds. The defendants’ family was most intimately connected 
with plaintiffs.’ There was the strongest probability that defendants 
would be perfectly acquainted with the entries relating to both holdings. 

It was not the case of a large village in the record of which a pro¬ 
prietor could not fairly be presumed to know anything beyond his own 
special entries, and, therefore the case was distinguishable from 32 
Punjab Record, 80 and G3 Punjab Record, 88. 

No 146. 

Before Burney and Roe, JJ. 

HAN I, WIDOW OF AKO— (Plaintiff)— APPELLANT. 

Versus 

MAKHI, TAJA, UMAR BAKHSH AND OTHERS— 

(Defendants) —RESPONDENTS. 

Case No. 2746 of 1886. 

Custom—Inheritance—Arains of Nakodar Tahsil— Brother's uidcnc— 
Mole collaterals in seventh degree . 
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Found that by the custom of Arains of Nakodar Tahsil, the widow of 
a brother succeeds to the exclusion of male collaterals in the seventh 
degree. 

No. 150. 

Before Powell and Benton, JJ. 

JHANDU KHAN— (Defendant)— APPELLANT. 

Versus 

BARKHURDAR— (Plaintiff)— RESPONDENT. 

Case No. 270 of 1888. 

Interest in litigation--Unconscionable bargain — Registration .— Defen¬ 
dant being engaged in litigation with third parties regarding a plot of 
land, agreed to give the plaintiff \ share of what might be awarded to 
him in consideration of the plaintiff supplying funds to meet the costs. 
It was found that the plaintiff had supplied Rs. 80 only, whereas the 
value of tho -} sharo was over Rs. 300. In a suit for specific perform¬ 
ance of the agreement. Held that (u) the agreement not being registered 
could not affect land of the value of over Rs. 300, and (6) specific per¬ 
formance should not bo decreed as the plaintiff would thereby reap a 
grossly unfair advantage. 

Further appeal from the order of C. A*. Hawkins , Esquire, Divi¬ 
sional Judge, lloshiarpur, dated the 15 th December 1887. 

Nanak Bakhsh, for respondent. 

Tho facts of the case sufficiently appear from the judgment 
of the Court, which was delivered by— 

Benton, J.—This was a suit to enforce specific performance 
of an agreement by the defendant who was earring on litigation 
with certain other persons, regarding 23 bighas, 11 bis was 
of land, to give the plaintiff 4th share of the same or 4th 
share of any land he should have decreed to him, in con¬ 
sideration of tho plaintiffs having supplied him with funds 
to meet the costs he had incurred, and of his having promised 
to supply anything further that might bo required to 
meet tho costs. No valuation of the property in which an 
interest was transferred was stated, and it is contended that 
it was impossible to give any valuation as it could not be 
predicted to what extent the defendant might be successful. 

The plaintiff alleges that he gave the defendant Rs. 80, 
and the parties are at issue on this point. flic very weakest 
evidence was adduced to prove tho payment, and the first 
Court did not find it proved, while tho lower appellate Court 
found consideration proved in consequence of the admission 
in the deed that something had been received. It is not 
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the fact that the agreement alleges Rs. 80 to have been 
received. 

A Commissioner was appointed to value the land sued for, 
being 4 th of the land which was the subject of litigation, 
the value stated in the plaint being Rs. 90, and he found 
the \alue to be Rs. 315 odd. 1 he objection that the agree¬ 
ment had not been registered, was taken in the Court of Zulfikar 
Ivhan, but no attention was given to the objection which is 
again taken in this Court. Wc think that the objection is 
a good one, and that no specific value having been stated in 
the document, it cannot be allowed to a fleet land which is 
found to be worth Rs. 315. 

Mcnecncr, if this objection had been got over, we should 

have been obliged to concur in the finding of the lower Court, 

that the alleged consideration had not been proved, and also 

v e should not have been able to decree specific performance, 

as we consider that under the circumstances, the plaintiff 

would thereby have reaped a grossly unfair advantage, with 

reference to the provisions of section 22 of the Specific 

Relief Act, even if we adopt the plaintiff’s own statement 
of them. 

f lhe appeal is therefore accepted, and the decree of the 
first Court is restored with costs in that Court. 


No. 151. 

Before Powell and Burney , JJ. 

MAST AN SINGH, Vendee, RATAN SINGH AND RAI 
SINGH, Vendors—(Defendants) —APPELLANTS. 

Versus 

DEW A SINGH AND OTHERS— (Plaintiffs)— RESPON¬ 
DENTS. 

Case No. 1293 of 1887. 

Paitilion— l auis— Village-site- -Ccmmcn land—Each of two paths in 
a village claimed exclusive proprietary right in a plot of land. It 
appeared that the village site was net divided into blocks belonging to 
several paths but that the lend belonging to them was her mcr or 
scattered over the village site It was also found that in Sambat 1920 
defendants patti sold some portion of the land in dispute to persons who 
were still in possession. Held, that considering how the land was distri¬ 
buted among the paths, this did not prove that the defendants were 
entitled to the rest. A\ here adjoining pattis own common land, the 
geneial rule is that their rights in it arc measured by the extent of land 
they hold in the village. 
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No. 154- 

Before Roe and Benton , JJ. 

GAHNA & OTHERS— (Plaintiffs)— APPELLANTS. 

Versus 

IKHLAS KHAN & OTHERS— (Dkfdts.)— RESPDTS. 

Case No. 1519 of 1887. 

A 'on-user—Tatukdari dues—Limitation Act, (XV of 1877) Schedule 
II, article 131. —In 18-19, the defendants obtained a decree establishing 
their right to levy talukdari dues from the plaintifis. The plaintiffs now 
sued for a declaration that they were not liable to pay the said dues, no 
payment having been made since the date of the decree, and tho defen¬ 
dants having lost their right by non-user. 

Held, that assuming that defendants had not collected the dues from 
plaintifis as alleged, this right fell under article 131, Schedule IT, Limita¬ 
tion Act, and to defeat a claim to cnforco it, plaintiffs must prove not 
merely non-user, but a demand and refusal 12 years before suit. 

Further appeal from the order of Major II. J. Laurence , Divi¬ 
sional Judfje , Jullundur , dated the Wth June 1887. 

Madan Gopal, for appellants. 

Sham Lai, for respondents. 

The facts are sufficiently given in the .judgment of the 
Court, which was delivered by— 

Roe, J.—The facts are fully given in the judgments of 
the Lower Courts, and there is little dispute about them. Tho 
parties in the early days of English rule were in dispute 
about the payment of one seer in the maund as a talukdari 
due by present plaintiffs (or their predecessors in title) to present 
defendants or their predecessors, and the defendants after 
obtaining decrees on 7tli August 1848, 17th April 1849, 7th 
October 1849, for the amount of the dues, as they fell due each 
harvest, succeeded in obtaining from the Settlement Officer, on 
7th November 1849, a decree establishing their general right 
to the dues, which was confirmed by the Commissioner on 
appeal in a very full judgment, dated 26th March 1850. 

The right of the defendants being thus established, the 
only question before us is one of limitation, or rather whether 
plaintiffs are entitled to a declaration that defendants have 
lost their right by non-user. The first Court has disbelieved 
the witnesses called by defendants to prove actual receipt of 
the dues. No doubt such evidence is open to much suspicion ; 
on tho other hand it is certainly improbable that defendants 
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having sought most strenuously for their rights in 1849-50, 
should abandon them as soon as they had established them. 
It is far more probable that plaintiffs acquiesced in the decision 
when once it was made final, and have paid dues under it, 
though very possibly with some irregularity, until they thought 
that they could re-open the whole question at the revision of 
the Settlement. Hut assuming that defendants have not in 
fact collected anything from plaintiffs since 1850, their right is 
one falling under article 131, Schedule IT, Act XV of 1877, 
and to defeat a claim to enforce it, plaintiff would have to 
prove not merely non-user, but a demand and refusal 12 years 


before suit ; so far from doing this, all plaintiffs’ witnesses state 


most distinctly that defendants have made no demand for 30 

^ ears or more, in fact that they have never been to plaintiffs’ 
village. 


Under these circumstances we see no reason for interfering 
with the order of the lower Court, and we dismiss this appeal 
with costs. 


No. 156. 

Full Bench- 

Before Ploicden, Burney and Powell, JJ. 

KALE KIIAN— (Defendant)— APPELLANT. 

Versus 

SEVA HAM, PARTNER IN THE FIRM OF DARIANA 
MAL, BHOLA RAM— (Plaintiff) —RESPONDENT. 

Case No. 534 of 1887. 

Liiil Procedure Code, (Act XIV of 1882), section 34— Noil-joinder as 
plaintiffs of cc-promisecs—Conti act Ad, section 45.—Held by the Full Bench 
that an objection by a defendant that one of several co-promisees cannot 
sue alone to enforce payment of a debt due to them jointly, is an objection 
falling within and governed by section 34, Civil Procedure Code. 

Per Plow den, J. A\ hen a plaint discloses that the suit is on a promise 
made to the plaintifF, or plaintiffs named in the plaint, jointly with others 
who are not made parties to the suit, the Court can and ought to consider 
and decide whether it should be returned for amendment under section 53, 
Civil Piocedure Code, or whether it should be received, leaving the question 
of parties to be dealt with by defendant under section 34, or by the Court 
under section 32, Civil Procedure Cede. If the objection is taken 
in time by the defendant under section 34, he is entitled to an order of the 
Court under section 32 that any person who ought to have been 
joined. as plaintiff be made a plaintiff, if he consent, and otherwise 
be made defendant, if practicable. If the objection is not made in time, 
the defendant cannot aflei wards, either before or after judgment, take an 
objection founded solely upon the non-joinder of the other co-promisees 
either in that form or in the form of an objection that the plaintiff or 
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plaintiffs alleged a promise to himself or themselves alone, and that there 
is a variance between this allegation and a proof of promise to him or them, 
and others jointly with him or them. 

Per Powell, J. — The objection that where several partners lend money 
to the defendant and jointly receive a promise of repayment from him, 
section 45 of the Contract Act is, as a matter of substantive as distinguished 
from Procedure Law, a bar to the right of any one of the parties alone to 
claim repayment of the whole debt, is not valid in law. The joinder or non¬ 
joinder of parties must always depend on some rule of substantive law, and 
the procedure rule does nothing more than provide that certain rules of 
substantive law, certain rights and obligations arising out of such law 
can only bo enforced or given elfect to in a particular way or under particular 
limitations. 

Kendall and Hamilton L. R. 4, 77. L , 504 ; King versus lloare 13 M. 
and W. 494 ; 8 P. R., 1SS6; 175 P. R., 1882 ; I. L. R. VI. C., 815 ; 1. L. R. 
VII C., 242 and 594 ; 1. L. R. V. D., G09 ; l.L R. I A., 453 ; I. L. R. VIIIA., 
264 ; 7. L. R. VII7J , 257 ; 7. L. R. 111C , 26 ; 7. L. R. 111.17 , 235 ; 7. 
L. R. XB., 32; IV B. L. R., 118; 7. L. R. XIC\, 338 ; 87 P. R., 1880 ; 
58 P. 7?., 1882 ; 20 P. II., 1882, considered and discussed. 


No- 157. 

Full Bench. 

Before Roe, Frizclle and Rivaz, JJ. 

NARAIN DAS— (Defendant)— APPELLANT. 

Versus 

FAIZ SHAH—(Pla i nt i ff)— RESPONDENT. 

Res judicata— Cit 'd Procedure Code, section 13 — Directly and substantial¬ 
ly in issue—Decision on a -point not material to the ultimate decision of the 
case. —The question referred was whether when a suit is dismissed by reason 
of the decision on some collateral point, a decision upon an issue not 
necessary to the dismissal of the suit upon the ground on which it is actually 
dismissed, is final decision upon a matter directly and substantially in issue, 
so as to be res-judicata. 

Held by the Full Bench that the true test is whether the matter has been 
directly and substantially in issue in the former case, and has been heard and 
finally decided. No matter can bo said to be directly and substantially in 
issue or to have been finally decided unless a decision thereon is necessary 
for the decision of the case upon the ground on which the final decision 
ultimately proceeds. Other matters may have been directly, though not 
substantially but rather incidentally in issue and may have been heard 
without being finally decided and the decision on these matters does not 
constitute res-judicata. 

7. L. R., 6 C., 319—dissented from. 

l.L. R., 11 C., 301—4 47., 134—7 47., 145-7 A., 606—7 B., 464 and 29 
P. R. t 84 referred to. 
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Further appeal from the order of T. Roberts , Esquire ,, Divisional 
Judge, AmbaVa , cfalec? Me 24 M October 1888. 

Lai Chand, for appellant. 

Hie facts are given in the judgments. 

This case was referred to a Full Bench by Sir Meredyth 
Plowden, J., under the following order:_ 

The suit is above Rs. 100 in value, and the appeal is not 
cognizable by me alone. 

The question of res-judicata arising in the suit is of such 

importance that I think it should be referred to a Full 
Bench. 


I regret to say that I am unable to concur, as at present 
advised, in the view of the High Court of Calcutta, in the case 
reported at Indian Laic Reports , VI Calcutta , 321. I do not 
doubt that a decision on an issue may be final, though not 
embodied in express terms in a decree, so as to maintain a plea 
of res judicata in a subsequent suit, and if that is all that the 
Full Bench meant to decide, I do not differ. But my doubt is 
whether when a suit is dismissed by reason of the decision on 
some collateral point, a decision upon an issue not necessary to 
the dismissal of the suit, upon the ground on which it is 
actually dismissed, is a final decision upon a matter directly and 
substantially in issue, so as to be res judicata. In my opinion 
it is not, and all the dilliculty and*hardship adverted to in the 
I’ ull Bench decision is avoided by this distinction. 

This also appears to be the view taken in No. 29 of Punjab 
Record, 1884. • 


The question referred is whether the Divisional Judge has 
rightly held that the points Nos. 1 to 4 stated in his judgment 
are res judicata in the present suit. 

The opinion of the Full Bench was delivered as follows by—- 

Rivaz, J.—This case was referred to a Full Bench by the 
order of Sir Meredyth Plowden, dated 17th April 1889. The 
material facts are as follows :— 

The plaintiff’s suit is for possession of a Khankah in the 
town of Pahowa in the Pipli Tahsil, his allegation being that 
the congregation of Kadaria faqirs have elected him as Mahant, 
the appointment resting with them. The defendant denied 
that plain tiff had been elected Mahant, and that the Kadaria 
faqirs had the right to appoint the Superintendent of th c 
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Khankah. As regards the last point, the plaintiff urged that it 
had already been decided in a suit between the same parties, 
that the Kadaria faqirs had such power and that this matter was 
therefore res-jucticata. 

It appears that in a former suit between the same parties, 
in which the plaintiff claimed the Khankah now in suit the 
following points were put in issue and decided by the Divisional 
Court on the 28tli June 188G :— 

(1) . That the shrine is that of a Muhammadan Saint, but 
offerings are made at it by Hindus and Muhammadans alike. 

(2) . That Gliazi Shah and Kliwaja Shah (the late custo¬ 
dians of the shrine) were Superintendents and not seivants of 
Narain Das (the defendant) or any other Hindu. 

(3) . That there is no surviving chela of Gliazi Shah or 
Khwaja Shah. 


(4) . That by custom in the absence of a chela of the last 
Sajacla Kashin, the right of appointing a successor vests in the 
congregation of the Kadaria faqirs. 

(5) . That the said congregation had not as yet exercised 
their right, and the suit of the plaintiff was therefore premature 


The decree in the above case merely directed the dismissal 
of the suit, and was upheld on appeal by this Court on the 12th 
March 1887. 


The Divisional Judge has held, relying principally upon 
the judgment of the Full Bench of the Calcutta High Court, re* 
ported in Indian Law Reports, G Calcutta, 311), that none of tlio 
questions noted above can be re-opened in the present case, as 
they were directly and substantially in issue in the former suit, 
and were heard and finally decided, and the question referred 
for the opinion of the Full Bench is, whether the Divisional 
Judge has lighly held, that the above points are res judicata in 
the present suit. 

The same question may be stated as follows :—When a suit 
has been dismissed by reason of the decision on some prelimin¬ 
ary or collateral point, is a decision upon an issue not necessary 
to the dismissal of the suit, upon the ground on which it is 
actually dismissed, a final decision upon a matter directly and 
substantially in issue, so as to be res judicata ? 

The question is one of considerable importance, and before 
coming to our decision upon it we have examined carefully thoso 
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published rulings of the Privy Council and of the High Courts, 
which appear to bear directly upon the point. 


The ruling of the Full Bench of the Calcutta High Court 
already cited {Indian Law Reports, 6 Calcutta, 319) may first be 
examined. The facts of that case were the following :—N. 
brought a suit against P. for enhancement of rent. Plaintiff’s 
defence was, first, that no notice of enhancement had been given ; 
sccond/y, that the rent was not enhanceable. The Munsif dis¬ 
missed the suit on the ground that no notice had been given, but 
he also found in his judgment, that the rent was enhanceable. 
In a subsequent suit by N. against P. for enhancement of rent 
of the same tenure, it was held by the Full Bench that P. 
was precluded by the decision in the former suit from denying 
that the rent of the tenure was enhanceable, although the decision 
on that point was not embodied in the decree in the former suit, 
" hich merely ordered that the suit be dismissed. It was argued 
in the above case, that the decision of the issue, as to the rent 
being enhanceable in the former case, being immaterial for 
the purposes of the ultimate decision in that case, and the 
defendant (as the decree was framed) having no oppor¬ 
tunity of appealing from the finding on that issue, it was 
hard that it should be held binding upon him. But in answer 
to this, the learned Judges pointed out that all material findings 
should be embodied in the decree, and if they are not, it is 
incumbent on the parties to avoid their being bound by 
decisions against which they have no right of appeal, to apply 


to amend the decree in accordance with the judgment. Now, we 
may state at once that in this latter view we find ourselves 
quite unable to concur. We can find nothing in the Code of 
Civil Procedure which enjoins or permits the embodiment in 
the decree of the decisions on the various issues raised in the 
ease. All that section 206 of the Code provides on this point 
is that the decree shall specify clearly the relief granted or 
other determination of the suit.” We think that a decree 


which ordered, as in the case which we are now considering, that 
the plaintiff s suit be dismissed, would not be open to amend¬ 
ment under the penultimate clause of section 206, Civil Procedure 
Code, on the ground that it was at variance with the judg¬ 
ment, merely because it did not expressly embody the decision 
on each of the issues decided by the judgment. If the above 
view be correct, it follows that to hold a party bound by a 
decision in a previous suit on a merely collateral issue, would 
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frequently entail holding him bound by. a finding which he has 
had no opportunity of questioning by an appeal, even though 
the Court which passed the decision is not one whose decrees 
are by law final, in the sense of being not open to appeal. Tt 
is, to say the least, antecedently improbable that such could 
have been the intention of the legislature in enacting section 
13 of the Civil Procedure Code, and this renders it all the 
more necessary to consider carefully whether the true construc¬ 
tion of that section necessarily leads to the result arrived at 
by the Calcutta Court, in the case which we have been discuss¬ 
ing. The decision in that case purports to be based on two 
earlier rulings of their Lordships of the Privy Council, reported 
in Indian Lair Reports, 1 Calcutta , 144, and 12 Bengal Law 
Reports , 304. AVo have examined both these decisions, but 

can find nothing therein .justifying the view taken by the Cal¬ 
cutta Court in the Full Bench decision. In the case in Indian 
Law Reports , 1 Calcutta , 144, their Lorships observe: “ where 

a material issue has been tried and determined between the 
same parties, in a proper suit, and in a competent Court, as to 
the status of one of them in relation to the other, it cannot 
‘ be again tried in another suit between them.” Their Lordships 
also quote with approval their decision in the case in 12 
Bengal Law Reports , 304, to the effect that “ where a question 
“ was necessarily decided in effect, though not in express terms, 
between parties to the suit, they could not raise the same 
question as between themselves in any other suit in any 
other form.” The above rulings appear to us to leave entirely 
open the question as to what can rightly he said to be a material 
issue, or to have been necessarily decided. We feel no difficulty 
in holding that a decision on an issue, may lie final and 
binding upon the parties as a res-judicata , though not expressly 
embodied in the decree, and a recent decision of the Privy Coun¬ 
cil {Indian Law Reports, 16 Calcutta, 173) has distinctly laid 
down that in order to see what was in issue in a former suit, 
or what has been heard and decided, the judgment must ho 
looked at as well as the decree. But none of the decisions just 
alluded to appear to us to establish the proposition that every 
issue heard and decided by a competent Court in a former suit 
between the same parties amounts to a res judicata between 
them. We think that the true test, so far as the question now 
before us is concerned, is whether the matter has been directly 
and substantially in issue in the former case, and has been finally 
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decided, and the view which we consider the correct one. is that 
no matter can he said to be directly and substantially in issue, 
or to have been finally decided, unless a decision thereon is 
necessary for the decision of the case upon the ground on which 
the final decision ultimately proceeds. Other matters may 
have been directly, though not substantially, but rather inci¬ 
dentally in issue, and may have been heard without being finally 
decided. We are fortified in the opinion by this observation 
of their Lordships of the Privy Council in the case reported in 
Indian law Reports, 11 Calcutta , 301 (at page 310) :— 4 * Having 
regard, however, to the subject-matter of the suit, to the form 
of the issue # * * their Lordships are further of opinion 

that the question of title was no more than incidental and 
“ subsidiary to the maim question, ***** an d that 
44 on this ground also the judgment was not conclusive.” We 
may also point out that a Division Bench of the Calcutta High 
Court has intimated an opinion that the ruling last cited must 
be taken to have overruled the Full Bench decision in Indian 
lam Reports, fi Calcutta , 319, and that the correct principle is 
that where a former suit between the same parties in respect 
of the .same subject-matter has been dismissed on a prelimi¬ 
nary point, a finding in that suit on the merits in the plaintifFs 
favour will not bar the defendant from putting forward the same 
defence on the merits in a subsequent suit by the same plaintiff 
against the said defendant. In the above new, for the reasons 
already intimated, we entirely concur. 

A few more rulings bearing upon the question before us 
may be briefly alluded to. We agree with the decision of the 
Madras High Court (Indian law Reports , 4 Madras, 134) so 
far as it lays down that the words in section 13 of the Civil 
Procedure Code “ has been heard and decided by such Court,” 
do not apply to an opinion expressed in the judgment on other 
issues not material for the purpose of the decree, though pro¬ 
perly determined under section 204 of the Code by the Court of 
first instance See also Indian law Reports, 7 Madras, 145. 
Further, we entirely concur with the opinion of the majority 
of the Full Bench of the Allahabad High Court in the case in 
Indian law Reports, 7 Allahabad, 60fi, to the effect that ** the 
findings in a judgment upon matters which subsequently turn 
out to be immaterial to the grounds upon which a suit is 
44 finally disposed of, as to the plaintifFs right to any portion 
44 of the relief sought by him as declared by the decree, amount 
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to no more then obiter dicta, anrl <lo not constitute a final 
“ decision of the kind contemplated by section 1 3 of the Civil 
Procedure Code.” We may also notice the ruling of the 
Bombay High Court in Indian law Reports, 7 Bombay, 404, 
where it is laid down that a merely incidental finding cannot 
operate as a res-judicafa ; and lastly we may observe, that in our 
opinion the decision of this Court, Civil judgment No. 29, Punjab 
Record\ 1884, is a sound and correct one. 

Our answer to the question referred to us, therefore is 
that the T)ivisional Judge has incorrectly held that the points 
stated in his judgment are res-judicata in the present suit, inas¬ 
much as the decision of those points was not necessary for the 
dismissal of the suit upon the ground on which it was actually 
dismissed. 


No- 158- 

Before Blow den and Roe, .1,7. 

DHANRUP MAH— (Plaintiff)— PETITIONER. 

Versus 

SARDAR HTRA SINGH—(Dbfrndant)—RESPONDENT. 

Case No. 652 of 1.885. 

Review of Judgment—Civil Procedure Code, sections 023-630. — A Judge 
or a Bench is competent in admitting an application for review of judgment 
to define and limit the points on which the case shall be re-heard. An order 
of admission does not ipso facto re-open the whole case. 

10 Bombay 11. C. R., 300 dissented from. 

I. L. R. 5 C., 89 and 9 C. 209 and 11 Moore's 1. A., 487, referred to. 

No. 159. 

Before Plowden, ./. 

MUHAMMAD AKBAR KTT VN—'.TuDOMF.NT-DnnTOR)— 

APPELLANT. 

Versus 

DWARKADAS AND OTHERS— (Judoment-Crrditors)— 

RESPONDENTS. 

Civil Procedure Code , Section 230 -Delivery of properly—Certain date 
—Construction of decree —The decree in this case bore date the 18th August 
1873 and was to the following effect : “ Decree for Rs. 0,000, principal 
and interest, and Rs. 315 costs, with further interest at 0-8 per cent, per 
month, that is, from date of decree to date of realization, be made in 
favour of plaintifF against defendant. Mauza Raseen, which is under 
attachment by the Government in lieu of Rasadi debts bo made over to 
’"plaintiff after reloaso from attachment (mu lai ko bad raguzasht supu,r<l kia 
a\oe)," 
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The decree-holder made applications for execution from time to time, 

so as to keep alive the right of execution so far as it is affected by article 

179, schedule IT, Limitation Act. It was contended that the present 

application made on the Cth December 1887 was barred under section 

230, Ci\il Procedure Code, as a’ previous application for execution had 

been made and granted, and that 12 years had elapsed from the date 

of the decree. Tt was also contended that the decree did not direct the 

delivery of property and that if it did, no certain date was fixed for 
delivery. 

Held, that the decree was for delivery of property, section 230 i 9 

not restricted to a delivery of the property to the decree-holder as his 

°" n property, and does not exclude a delivery of property as mortgaged 
property. 

Held also, that a certain date had been fixed for delivery, as the 
date could be sufficiently ascertained by reference to a contingent event 
i.e., the release from attachment. Td cerium est quod cerium reddi ‘potent. 


No. 162. 

Before Friz ell e and Rivaz, JJ. 

ARDUT, SAMAD KHAN— (Plaintiff) —APPELLANT 

Versus 

1. RAHMATULLA KHAN, 2. SHAH PAS AND KHAN,— 

(Defendants) —RESPDTS. 

Case No. 3 of 1889. 

Right to sue—Suit for damages ca7iscd by a Civil action.—Held that 

a suit for damages arising out of a Civil action, brought maliciously and 

without reasonable or probable cause, does not lie, defendant being, 

in contemplation of law, sufficiently indemnified by judgment giving him 
costs. 

Quartz THU Cold Mining Company vs. Eyre, 11 Q. D. D., 674. 

I• D. /?., 1 B., 467 ; 14 Punjab Record, 1880, considered. 

No. 165 

Before Benton and Rivaz , JJ, 

HIS HIGHNESS THE MAHARAJA OF JAMMU «fe 
KASHMIR— (Pl a inti ff)— A PPEKLANT. 

Versus 

CHAUGHATTA— (Defendant)— RESPONDENT. 

Case No. 820 of 1888. 

Civil Procedure Code, sections 432 and 37— Suit by a person carrying 
on business on behalf of a Native Prince—Specially appointed agent .— 
Section 432, Civil Procedure Code, is .an enabling provision, and 
does not supersede section 37 of the Code, nor does it prevent the insti¬ 
tution of a suit through a recognised agent other than one appointed under 
section 432. 

Indian Laio Reports, 10 C., referred to. 
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No. 167- 

Before Benton and Rivas, JJ. 

BANARST DAS & OTHERS— (Plaintiffs) —APPELLANTS. 

Versus 

RAM KISHEN DAS & OTHERS— (Defdts.)— llESPDTS. 

' Case No. 847 of 1888. 

Civil Procedure Code, sections 25, 508, 522. — \Yilhdrawal — Trial — 
Arbitration—Order of reference—Validity of award- Absence of reasons for 
award—Finality of decree based on award .—The .suit out of which this 
appeal arose was instituted in the Court of Mr. C., District Judge. After 
the issues had been settled, Mr. C., on Hie representation of both parlies, 
consented to act as an arbitrator. Application was then made to the 
Divisional Judge to withdraw the case from the District Court and to 
refer the same to Mr. C. for decision. The Divisional Judge referred 
“ all matters in difference between the parties irrespective of the issues 
drawn in the case,” and Mr. C, after inquiry, delivered the following 
award ; “ That the plaintiff's suit be dismissed, and that the parties bear 
their own costs.” Plaintiff then filed objections to the award, which were 
overruled, and judgment passed in accordance with the award. Plaintiff 
appealed to the Chief Court. It was contended on his behalf (I) that 
withdrawals under section 25, Civil Procedure Code, can only legally 
take place where the withdrawing Court intends to try the suit itself and 
not where the avowed object is to make over the case to an arbitrator 
for decision. (11) That the order of reference was materially defective 
as it did not specify the particular matter referred to the arbitrator. 
(Ill) That the award was bad inasmuch as it assigned no reasons for, 
and gave no details of the decision, and (IV) That the objections on 
the ground of legal misconduct urged against the award in the original 
Court were valid. 

Held (1) that a Court which withdraws a case for trial before itself 
under section 25 of the Civil Procedure Code may, after such withdrawal, 
proceed according to any of the recognized methods of procedure laid 
down in the Civil Procedure Code. 

(2) That the reference to arbitration in the present case did not con¬ 
travene the provisions of section " 508, Civil Procedure Code, as a 
reference of the whole matter in dispute between the parties in a parti¬ 
cular case may be a reference of a particular matter within the meaning 
of the above section. 

(3) That the award was not bad in law because the arbitrator had not 
given hia reasons for his decision or entered into details. 

(4) That allegations of misconduct which have been duly heard and 
decided by a Court which has thereafter passed judgment in accordance 
with an award, cannot be re-opened on appeal to a higher Court, the 
decree which follows the judgment being iiual under section 522, Civil Pro¬ 
cedure Code. 
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No- 170- 

Before Roe and Frizelle , JJ. 

ALA DAD AND MUNAWAR DIN— (Defendants)— 

APPELLANTS. 


Versus 

NL Il MUSTAFA alias KALA AND OTHERS—RESPDTS. 

Case No. 768 of 1887. 

Pre-emption-Suburbs of Multan-Mohulla Sultan Gunj.—V ound that 
tlie custom of pre-emption does not prevail in Mohullah Sultan Ganj, in the 
suburbs of .Multan, where the house in dispute is situated. 




No 172. 

Before Plowden and Roe , JJ. 
MUSSAMMAT FATIMA AND OTHERS— (Defendants) 

APPELLANTS. 

Versus 

GHULAM MUHAMMAD SHAH & OTHERS— (Pltffs.) 

RESPONDENTS. 


Case No. 448 of 1886. 

Custom Succession Saiyads of Jullundur — Succession cf daughters 
and their sons before collaterals —By the custom governing the Saiyads 
of Jullundur the immovable property of a deceased proprietor dying 
sonless and leaving a widow and daughters devolves after the widow’s 
death upon the daughters, and after them upon their sons, to the exclu¬ 
sion of male collaterals so far removed as the 4th degree from tho common 
ancestor. 


No 173- 

Before Storjdon and Chatterjee, JJ. 

BUNYAD ALI AND MUSSAMMAT MAJIDAN— 

(Def en dants) —APPELLANTS. 

Versus 

FAIZ MUHAMMAD— (Plaintiff) —RESPONDENT. 

Case No. 878 of 1888. 

Custom, Succession, Saiijads of Kharkhauda (Rohlak)— Sister s son 
does not inherit before first cousin on fathers side.—Found that by 
custom applicable to Saiyads of Kharkauda in the Rohtak Distric t, a sister’s 
6on does not succeed before a paternal uncle’s son. 

82 P. R. 188 1 , distinguished and commented upon. 

Per Stogdon, J.Judgments not interparies are admissible in evi¬ 
dence when they relate to questions of custom which is a matter of a public 
nature within the meaning of section 42, Evidence Act. 
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No. 174- 

Before Powell and Frizelle, JJ. 

MUSST. ZAINAB & OTHERS— (Pltffs.)— APPELLANTS. 

Versus 

AMIR & OTHERS— (Defendants)— RESPONDENTS. 

Case No. 2339 of 1886. 

Custom—Succession—Chelan A rains of Lahore District—Sister suc¬ 
ceeds in -preference to cousins .—Found that by the custom governing the 
Ghclan Arams of the Lahore District, the sister of a deceased proprietor 
succeeds in preference to his cousins. 


No. 175- 

Before Powell and Frizelle, JJ. 

BABA RAM KOIJR DAS— (Defendant)— APPELLANT. 

Versus 

GOPAL DAS— (Plaintiff)— RESPONDENT. 

Case No. 957 of 1887. 

Custom — Succession—Bairagis of Rawalpindi — Nomination—Election 
— Chela.— J, the mahant of a Bairagi shrine at Rawalpindi, executed a 
will whereby he nominated his own brother It, as his successor. It was 
found that the will was not executed in the presence, or with the con¬ 
sent, of the members of his religious brotherhood, and that R had never 
been initiated as a chela. Held that by tho custom applicable to the 
institution to which the deceased mahant belonged, a mahant may appoint 
his successor from among his chelas with the approval of an assembly of 
the religious brotherhood, and some of the respectable chowdhris of the 
place, and if one has not been so appointed in the life time of the said 
mahant, that he is elected by an assembly of the brotherhood on tho death of 
his predecessor, and that defendant’s nomination, not beiDg of this character, 
failed and must be set aside. 


No. 17(3. 

Befc/t'c Frizelle and Benton, JJ. 

MAHTAB SINGH— (Plaintiff)— APPELLANT. 

Versus 

HIRA SINGH —(Defendant)—RESPONDENT. 

Case No. 801 of 1888. 

Custom — Succession—Jats of Ludhiana Taksil—Relations of whole 
blood and of half blood. —Found that by the custom of Jats of the Lud¬ 
hiana Tahsil, relations of the whole blood do not exclude those of the half 
blood. 
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No. 177- . r fi 

Before Ben!on and Rivaz, JJ. 

El>A K HAN—( Plaintiff) —APPELLANT. 

Versus 

^11 88AMMAT AMI RO— (Defendant) —RESPONDENT. 

Case No. 730 of 1888. 

Custom- Succession- Rajpoots cf Hashiarpur—Widow's right to succeed 
to her husband's collaterals. 

lound that by the special custom governing the Rajpoots of the Ifosliiar- 
pore district, a widow after her husband’s decease, not only holds posses- 
Mon of his estate but also inherits (on the same tenure) any property that 
would have come to her husband had he survived 


No- 179- 

Before Powell and Brut on, JJ. 

RAN Jill KHAN & OTHERS— (Pltffs.) —APPELLANTS. 

Versus 

MUSSAMMAT KAMUN & OTHERS— (Defendants)— 

RESPONDENTS. 

Case No. 62 of 1887. 

Custom —Inheritance—Xaru Rajputs of Jtoshiarpur-Succession of 
Females— Daughter s Succession— Construction- “ Karabati."— In a suit 
among Naiu Rajputs of Ifoshiarpur Tahsil found that daughters were by s|>ecial 
custom entitled to succeed in preference to collaterals more remote than the 
descendants of the great grandfather of the deceased proprietor. 

“ Karabali ” means not only a male collateral but a near male colla¬ 
teral. _ 

No- 181- 

Before Burney and Trcmlett , JJ. 

WR SINGH— (Defendant) —APPELLANT. 

Versus 

LEHNA STNGH— (Plaintiff) —RESPONDENT. 

Case No. 1902 of 1886. 

Custom—Inheritance - Hindu Jots of Gurdaspur- Right of adopted son 
to succeed collaterally.— Found that among the Hindu Jats of the Gurdaspur 
district, when a man adopts a near agnate relation in his childhood, such 
adopted son does not after his adoptive father’s death take the share of 
the estate of collateral relatives which the adoptive father would have suc¬ 
ceeded to had he survived. 

Further appeal from the order of Major IT. Lawrence, Divisional 

Judfje, (Iitrdasjwr, dated the 1st May 1886. 

The facts are sufficiently given in the judgments. 

At the Hist hearing of this appeal, the Court (Tremlett and 
Rattican, JJ.), remanded the ease for further inquiry by the 
following order delivered by— 
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as laid down in the text books of Hindu Law, is applicable 

but is one of an appointment of an heir under Jat custom, and 
the questions are whether : — 

Among the Hindu Jats of the Gurdaspur District general¬ 
ly » " hen a man adopts a near agnate relation in 
his childhood, such adopted son will, after his adopt¬ 
ing father’s death, take the share of the estate of 
collateral relatives which the adopting father would 
have succeeded to had ho survived ? 

And secondly, are there any grounds for holding that 
on a material point like this, the Bains got have 
a special custom of their own, and if so, what is it ? 

A\e think precedents against an adopted son succeeding 

to collaterals should be restricted to instances in which the 

adopted son already belonged to his adopting father’s family 

(that is, was an agnate relation), for it may well be conceived 

that sons-in-law and relations on the spindle-side, belonging as 

they do, according to Jat ideas, to another family, would not be 

allowed to inherit from any one in the family save their actual 
adopter. 

We send the case to the District Judge, and request him 
to have these two points carefully investigated by examining 
a fair number of the leading Jats in the District, especially 
those living in the vicinity of the Bains villages. All in¬ 
stances cited should be investigated as fully as possible, to see 

whether, for instance, the adopted son took the same share as 
his adopting father would have taken, as it is possible lie may 
have inherited otherwise through his natural father. 

The further inquiry to be returned to this Court with the 
opinions on it of the District and Divisional Judges. 

On receipt of a return to the above order of remand, the 
judgment of the Court was delivered as follows by_ 

Burney, J. We have now received a return to our order 
of 9th March 1888, and we are satisfied that no custom has been 
proved by the defendant. The case in which Hari Singh, who 
was adopted by Dyala, and took the estate of Tara Singh, a bro¬ 
ther of Dyala, is no precedent, as Tam Singh predeceased Dyala, 

so that Tara’s estate had become incorporated with that of Dyala 
when Hari Singh inherited. 

The appeal is therefore dismissed with costs. 
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No. 182- 

Before Barney and Powell , JJ. 

HAKIM— (Plaintiff) —APPELLANT. 

Versus 

MT. BAKHTAVART AND CHIRAGH— (Defendants)— 

RESPONDENTS. 

Case No. 108 of 1886. 

Custom — Adoption—Khokhar Rajputs of Tahsil Sharakpur, District 

% 

Lahore—Adoption by widow of one of her husband's first cousins—Suit by 
another cousin to set it aside. — Held, that by the special custom obtaining 
among Khokhar Rajputs of Tahsil Sharakpur, District Lahore, a widow is 
competent to adopt one of her husband’s first cousins to the exclusion of 
another. 

No- 183- 
Full Bench 

Before Roe, Frizelle and Rivaz, JJ. 

SANG AM LAE— (Plaintiff) —APPELLANT. 

Verst 1 8 

MUSSAMMAT SIKANDAR JEHAN BEGAM, KIRPA 
RAM AND THAKUll DAS —(Defendants)— 

RESPONDENTS. 

Case No. 748 of 1887. 

Registration Act (III of 1877)— Section 17 v. Clauses (c) and (h\—Evi¬ 
dence Act, section 91— Receipt—Terms of an agreement reduced to writing — 
Specific performance. —A. executed the following document in favor of B: — 
“ Whereas I have irrevocably sold two plots of building land for Rs. 2,185 
including expenses to B., therefore I have got payment of Rs. 185, as 
earnest money for the cost of the deed of sale, &c., from the purchaser, and 
Rs. 2,000 will bo received at the time of registration, so I have written these 
few words as a receipt for Rs. 185 after affixing a one anna stamp, that it may 
be used as a document when necessary." 

A. declined to execute the conveyance and sold the property to C. 
and D. B. sued to establish the sale and to obtain possession. C. and 
D. contended inter alia that the receipt contained the terms of the contract 
in writing—that it was inadmissible in evidence for want of registration, 
and that oral evidence could therefore not be received to prove the tran¬ 
saction. The District Judge held that the receipt was not intended to 
constitute the contract and that it was intended simply as a receipt. He 
decided that oral evidence was admissible as to the terms of the contract, 
and finding the sale proved, decreed the claim. The Divisional Judge dis¬ 
missed the claim agreeing in the defendants’ contention. 

Held by the Full Bench, that the terms of the contract could not be con¬ 
sidered to have been reduced to writing in the receipt, and that oral evidence 
was admissible to prove the terms of the contract. 

Frizelle, J.—I am of opinion on perusal of the document 
dated 27th November 1885, that the terms of whatever contract 
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there was between the parties cannot be considered to have 
been .educed to writing in this document. It purports to be 
merely a receipt and its language in my opinion shows that 
it was only intended by the parties to serve as such. It is a 
receipt more fully worded than is absolutely necessary for the 
purposes „f a receipt, and though it contains some of the par- 
ticulnrs which would have been entered in the deed of sale, it 
certainly does not contain all the particulars. For instance it 
does not give any boundaries, and makes no mention of trans- 
m- of possession—a most necessary provision in a deed of sale. 
I he document shows that a separate deed of .<ale would have 
icon executed, had some disagreement between the parties not 
taken place. That deed of sale was the document in which 

' T' lS ‘" tp " C Cd „ that the te ™>s of the contract should be set 
. '' y the tenDS of a contract” in section 91 of tho 
evidence Act should be understood the whole terms of a eon- 

tract, and although there might in some cases be two documents 

g.wng the Whole terms of a contract, I think that the receipt 

in question in this case was not such a one. I am therefore 

of opinion that oral evidence was admissible to prove the terms 
or the contract. 

to ..rrr-T 1 COnCU,% Thc in question appears 

o me to have been intended to serve as a receipt only, and it 

cermt.rT - tT a °” e Unna . ,eC ° i[ ' t stam P- Tim fact that 

• , . . . <L,aS Jrc entered 1,1 the receipt for the purpose of 

lentifying the transaction to which the receipt refers, does not 

my op,men alter the true character of the document. I have 

nothing further to add to what my learned colleague has recorded 
in Ins judgment. 

Hoc, J. As the answer proposed is in accordance with thc 

opinion expressed by me in referring the ease, I need only add 
that I concur in it. 


No- 184- 
Fall Bench- 

Befoi'c Ror, FrizeUe and Rivaz , JJ. 

SABDAR PARTAB SINGH— (Defendant) —APPELLANT. 

Versus 

IjALA KARM C'HAND— (Plaintiff) —RESPONDENT. 

_ . Case No. 961 of 1888. 

Registration Act (II, of 1877;, section 17, clauses (6) M and 

iZ7:irr ,3a r comp ^ w , or 

P “ fie petformance of mortgage-Limitation Act, section 5 -Admission of 
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appeal beyond time-Sufficient cause—Appeal filed in wrong Court.- A. 
executed the following document in favour of B.—“ I agree and do herc- 
“ by write that I have now mortgaged a plot of land (described) to II., 
“ and I agree to the conditions to be entered in a deed of mortgage! 
“I have mortgaged the said land for Rs. 5,000; out of the above sum 
“I have received Rs. 1,000 as earnest money. I will receive payment of 
‘ the balance Rs. 1,000 at the time of registration of the deed of mort- 
“ gage.” (Then followed conditions as to interest, the manner in which 
the debt was to be liquidated, &c., &c., the final clause being to the fol¬ 
lowing effect''. “ I will have registration of the deed of mortgage effect¬ 
ed in favour of the mortgagee within 15 days. If I do not effect the 
legislation or if I refuse to do so, then 1 will pay Rs. 1,000 the 
‘sum received and Rs. 1,000 on account of damages. T also hereby 
“ a « ree to en ' cct mutation of names. If I evade giving possession or 
lefuse mutation, I shall be liable for the damages stated above.” 

• A. refused to execute the mortgage deed as promised. It. sued for 

specific performance of the agreement, and prayed that A. be compelled 

to execute and register a deed of mortgage on the conditions stated in 

the agreement. A pleaded that the agreement required registration, and 

not having been registered was inadmissible in evidence, and as the eon- 

tents of the document could not be legally proved by other evidence, the 
suit should be dismissed. 

Held by the Full Bench (T) that the words “I have now mortgaged ” 
should be taken merely as a recital that a mortgage had already been 
made or agreed upon, and that they could not be taken as meaning “ T 
now mortgage by virtue of this deed”; ,11) that the document did" not 
itself create or assign an interest in immovable property. The right 
created by the deed was merely the right to compel the executant" to 
execute another document and the deed therefore fell under Cl. <//), sec¬ 
tion 17 of the Registration Act, and consequently its registration was not 
compulsory. 

Held by the Division Bench that the presentation of an appeal 
within the period of limitation prescribed therefor to' a wrong Court in 
ignorance of the provisions of law, may be a sufficient cause within 
the meaning of section 5, Limitation Act, for admitting the same appeal in 
the proper Court after the period of limitation prescribed therefor has expired. 

/. L. R., 5 A., 591 ; 9 B, 152 ; 12 13., .‘520 ; 81 P. It. 1880 ; 13 P. R. 
1889, followed. 

I. L. R., 10 A., 52-1 and 587, not followed. 

Full Bench- 
No- 185- 

Before Roe, Benton and Rinaz, JJ. 

SIT AM SI NCI H—(Pla i nti fp)—APPELLA NT. 

Versus 

K A R M — ( D k f KN n A NT)— RE8PONDEN T. 

Case No. 1135-1 of 1887. 

Mortgage — Conditional sale - Foreclosure -Regulation XV11 of 1800 — 
Strict compliance with conditions—Official signature— Illegible initials _ 
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Sufficiency of suck signature .—In a suit for possession after foreclosure of a 
mortgage by conditional sale under Regulation XVII of 1806, it appeared 
that the parwina or notice issued under the Regulation bore the seal of 
the District Judge and not his signature, but only some illegible initials 
without any official designation. Held by the Full Bench that the parwana 
did not comply with the requirements of section 8, Regulation XVTI of 1806, 
not bearing the official .signature of the Judge. 

Held by the Division Bench that the parwana not complying 
wiih the requirements of the Regulation, the suit failed and must 
be dismissed. 

Roe, J.—The question referred to us is whether a 
parwana , dated 30th March 1886, complies with the require¬ 
ments of section 8, Regulation XVTI of 1806, by being ** under 
the seal and official signature ” of the District Judge. 

The heading of the parwana sets forth that it is issued 
from the Court of Mr. H. W. Steel, Deputy Commissioner of 
Gujranwala. Under that heading there is a seal, that of the 
District Judge, and there follow some heiroglyphics which may 
possibly stand for H. W. S. without any official designation, or 
even initials which could be interpreted into a designation of 
his office. There is therefore nothing on the face of the docu¬ 
ment to show that the person who wrote the initials was in fact 
the District Judge, for the only description given of Mr. Steel 
(assuming the initials to be his) in the partvana is that he is 
Deputy Commissioner. We think it therefore unnecessary to 
decide the general question, whether a signature in initials only 
but perfectly legible and leaving no doubt as to the name they 
were intended to represent, would be a fatal defect, if the 
parwana were complete in all other respects. We hold that 
in the present case the signature is not sufficient, and we reply 
to the Division Bench accordingly. 

The case having been returned to the Division Bench, the 
final order was delivered as follows by— 

Benton, J.—The answer to our reference to the Full 
Bench being to the effect that the parwana which was issued 
to the defendant, Karm, does not comply with the requirements 
of the Regulation, and it being well recognised law that any 
failure to comply with the regulation strictly, is fatal to a suit 
for foreclosure, we accordingly order that the plaintiff’s suit 
stand dismissed on the above ground. The plaintiff will bear 
all costs. 
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No 187. 

Before Roe and Rivaz, JJ. 

GHULAM MUHAMMAD KHAN—(Plaintiff)— 

APPELLANT. 

Versus 

BUTA —(Dependant) —RESPONDENT. 

Case No. 1333 of 1888. 

Common land — Gora-dcli—Erection of Sugarpress by one proprietor — 
Suit for its demolition by anothei—Appreciable injury —Alteration of charac¬ 
ter of joint property.—A. , one of the proprietors in a village erected a 
belna or sugarpress and a kotha in the “ gora-deh." B., another proprie¬ 
tor, sued for a declaration that A. had no right to erect the buildings 
complained of and for their removal. Held that the erection caused no 
injury or inconvenience to the plaintiff who could protect his rights by 
applying for partition of his share in the Shamilat. Plaintiff could 
succeed only on proof that the act was intended as an assertion of indivi¬ 
dual right which if unchecked might deprive the proprietors of a portion of 
the common land altogether and prevent its being hereafter divisible 
among the co-sharers or that the user by defendant materially interfered 
with plaintiff’s own right of user. - ■ ■■ 

No. 188- 

Before Stogdon and Chatterjee, JJ. 

SAMAND KHAN—(Defendant)—APPELLANT. 

Versus 

MUNNAWAR KHAN—(Plaintiff)—RESPONDENT. 

Case No. 1638 of 1888. 

Muhammadan Laic — Gift — Ilibabiliicaz-Gift made in consideration 
of services rendered — Revocation Iry decree of Kazi — Function and powers 
of Judge. —A. executed a deed of gift of land in favour of B. in con¬ 
sideration of past services. The donee was already in possession as a 
cultivator. Two years after the gift the donor sued to cancel it and to 
recover possession. The donee pleaded that the gift was in the nature 
of a Ilibabiliicaz made in consideration for and in exchange of services 
rendered and was therefore irrevocable. 

Held, following Indian Law Reports 11 Allahabad 1 that Uibabiliicaz 
did not include the case of a gift in consideration of sendees rendered. 

Held further, that on a proper construction of the rule of Muham¬ 
madan law which required the decree of a Judge to validate a revocation 
of gift by the donee, the Judge in exercising his functions was not a 
mere mandatory of the donor simply to register his fiat but was em¬ 
powered to adjudicate on the right of revocation according to the merits 
of each case. 

Held also, that considering the equities of this case, the revocation of 
the gift by the defendant could not be permitted. 

Extract from the judgment of Ciiatterji, J. — In the 
present suit the equities are entirely on the side of the 
doneo. The plaintiff executed a deed of gift in duo form 


No. 188, PUNJAB RECORD, 1889. 


and handed over possession of the land gifted to defendant. 
1 he defendant 1ms been allowed to hold it as owner under 
the gift for over two years. He asserts that he has brought 
it fully under cultivation, planted trees and dug a water 
channel for irrigating it. Every one of these circumstances 
is a bar to revocation. The Courts below have not given 
any opinion in regard to these alleged improvements, and 
if we had not held the plaintiff’s claim inadmissible on other 
grounds we should have considered it necessary to remand 
the case for further inquiry and for a clear finding as to 
them. Moreover defendant has been allowed to pay revenue 
for the land. This of itself ought to operate as a bar to 
the claim at least until the amount is refunded. There can 
also he no doubt that in the past, plaintiff has derived 
benefit from defendant’s services, and there is nothing to 
show that they were intended to he gratuitous. Plaintiff 
has recognized the obligation they imposed on him and has 
repaid them by the gift, and he cannot he allowed to undo 
his solemn and deliberate act by taking advantage of the 
strict provisions of the Muhammadan law, without offering 
t<» compensate defendant for his labour. He has not offered 
to do so. He has not moreover made a frank statement of 
the facts, relied on his right to revoke the gift under Mu¬ 
hammadan law and asked the sanction of the Court to his 
act, hut has sought to avoid it on the ground of fraud, 
undue influence, and a variety of other reasons which he lias 
altogether failed to prove. Lastly in regard to revocation, 
we think he has not complied with requirements of the 
Muhammadan law. He has not effected it in appropriate 
terms such as 1 I have revoked the gift ” or 14 restored it 
to my own property or “I have cancelled or dissolved it.” 
Mr. Amir Ali in his work already quoted, page 142, says— 

If without using any such expression, the donor contracts 
to sell the subject matter of the gift or to give it in pledge 
such an act would not amount to revocation.” See also 
Bailie s Digest of Muhammadan Law, page 533. 

Taking all the above circumstances into consideration 
we think we are not bound to give plaintiff a decree : equity, 
justice and good conscience alike forbid our doing so. Our 
decision is partly supported by the ruling of the High 001114 of 
Calcutta in the case of Raja Enayat If ossein appellant versus 
Bibi A hubunissa, XI Weekly Reporter, page 320. 
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Wo therefore accept the appeal and restore the decree of 
the First Court, dismissing plaintiff’s claim, with costs 
throughout. 

No- 189. 

Before Stoydon and Chaflerjce, JJ. 

D IT U AND OT H E R 8— ( Pla i xt i ffs ) — A PPELEA NTS. 

Versus 

DEVI DIAL— (Defendant) —11ESPONDENT. 

Case No. 1556 of 1888. 

Adverse possession- - Limitation — Trespasser—Mortgagor ami mort¬ 
gagee—Character of possession —Identity or similarity of possession essen¬ 
tial to enable the transferee to add to his oion possession the time during 
which his transferor teas in possession .—The original owner of the land 
in dispute was succeeded by his widow A. On A.'s death in 1873, her daughters 
li. and C. took possession, though the plaintiffs were the persons really entitled. 
B. and C mortgaged portions of the land with possession to D. and E. 
in August 1880 and June 1881, respectively. Iu August 1881 plaintiffs 
sued B and C. for possession of the entire property and oblaiucd a decree. 
Plaintiffs, however, omitted to make the mortgagees parties to the suit 
and could not consequently recover possession of the plots mortgaged to 
them. After the expiry of 12 years from the death of A. they suet! for 
this relief. The mortgagees pleaded the bar of limitation by adverse 
possession for over 12 years by their mortgagors and themselves. Held 
that the plea failed. The possession of B. and C. was that (>r trespassers. 

While their right was maturing by adverse possession, they could transfer 

it, and the benefit of their term of possession could be claimed by the 
transferee. But such continuity could be availed of only where the 
interests of both were of an identical and similar nature. A mortgagee's 
title being distinctly different from that of a proprietor, the mortgagees 
could not bo allowed to add lo the period of their own possession, the 
time during which their mortgagors were in possession. 


No 191. 

Before Stoydon and ChaUerjec, JJ. 

MALLIK BASE U AND OTHERS— (Plaintiffs)— 

APPELLANTS. 

Versus 

Mrs. C. BRYAN AND OTHERS—( Defendants)— 

RESPONDENTS. 

Case No. 1440 of 1887. 

Common Land— Alienation—Powers >>f Chief Headman and Headmen 
of tillage to alienate portions oj common land—Suit by other co-sharers 
to set aside sale and for possession—Precious sales by headmen of Shamilal 
plots without objection by co-sharers — Estoppel. 
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The chief headman and headmen of a village sold a portion of the 
shamilat land, not as agents and on behalf of the proprietary body, but 
as principals. Other co-sharers sued to set aside the sale and for pos¬ 
session. 1 he purchaser pleaded that the vendors represented the proprietary 
body and had as such sold plots of shamilat land previously without 
objection by the rest of the proprietors, whereby he had been induced 
t3 believe that the sale of common land was within the scope of the 
authority of the vendors. 

Held, that the vendors had no authority to sell common land. They 
"eie agents of the proprietary body for certain purposes only, i. e., for 
management of common land. Held also that it had not been shown that 
the plaintiffs had ratified previous sales. 


No. 192. 

Before Stogdon and Chatterjee , JJ. 

FAZL ILAHI— (Plaintiff)— APPELLANT. 

Versus 

YAKUB MIRZA AND ABDUL GHAFFUR BEG 

— (Defendants) —RESPONDENTS. 

Case No. 1345 of 1888. a 

Muhammadan Law — Minor- -Mortgage of minor's properly by natural and 
de facto guardian — 1 alidity of mortgage—Necessity — Minor bene filling by 
mortgage — Compensation — Ratification. — The mother and de facto guardian 
of a Muhammadan minor, mortgaged the minor’s estate for the alleged 
puiposc of celebrating her marriage. The mortgage deed was attested by 
the fiance of the minor. After the death of the minor, the mortgagee 
sued the mother, the husband and the son of the minor to enforce liis 
mortgage. 

Held, (i) that the mother was not authorized by Muhammadan law 
to effect the mortgage which was consequently invalid. 

(ii) that it is the person who seeks equity who is compelled by the 
Courts to do equity. The minor or her heirs did not in this case ask for a 
declaration that the mortgage was invalid and could not consequently be 
subjected to any conditions. 

(iiU that the husband’s share in the minor’s estate could not bo 
charged with the payment of the debt because of his ratification, as he 
was sued in a representative capacity only and if the minor was not 
liable, he could not be held to be so. 

(iv) that an extravagant trousseau is not a necessity. 

Further cvppeal from the order of J. A. Anderson, Esquire , 
Divisional Judge , Delhi Division , dated the 2&th April 1888. 

Spencer and Sinclair for appellant. 

Madan Gopal and Nanak Baklish for respondents. 

The facts are sufficiently given in the judgment of the 
Court which was delivered by— 
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Stogdon, J. —This case has been argued at considerable 
length before us, but the points in issue are very simple and 
the law regarding them is clear. 

By Muhammadan Law, Mussammat Begam Jan was not 
the near guardian of her minor daughter Mussammat Melir 
Jelian. She was entitled to the custody of her person but she 
had no right to the guardianship of her property, and any 
alienation by her was no more valid or binding upon the 
minor than an alienation by a perfect stranger would have 
been. It has been urged before us, that she was de Jacto guard¬ 
ian, that there was no one else to manage the estate, to arrange 
for the minor’s marriage, and to fit her out for married life 
with clothes and ornaments suitable to her position in life, but 
a similar point was raised in the case quoted as Punjab Record 
144 of 1883, and it was then held that the fact of the alienor of 
the minor’s property being de facto guardian makes no differ¬ 
ence, and that any alienation made by him must be held to 
be invalid unless he belonged to the class of guardians per¬ 
mitted by Muhammadan law to alienate a minor’s property. 

This ruling has been followed in Punjab Record , 45 of 1889, 
and we have been referred to no authority to the contrary. Wo 
fully concur with the previous rulings of this Court and hold 
that the mortgage of Mussammat Mehr J chan’s estate, effected 
on 1st February 1881 by Mussammat Begam Jan, was alto¬ 
gether invalid. 

It has been further contended that Mussammat Mehr 
Jelian ratified the mortgage through her husband Abdul 
Ghafur Beg who was her guardian after her marriage and who 
witnessed the mortgage deed and wrote the statement of prin¬ 
cipal and interest paid to plaintiff and marked P. IT, but Abdul 
Ghafur was no more Mussammat Mehr Jeahn’s near guardian 
than was Mussammat Begam Jan and he had no power to 
alienate her property, and if he could not alienate it, he could 
not bind her by ratification of an alienation made by a person 
who like himself had no right to make it. 

The fact that in the account suit brought in 1883 against 
Mussammat Begam Jan he made no mention of the mortgage, 
lias been relied on as proof that he tacitly admitted that Mus¬ 
sammat Mehr Jelian had received the benefit of the money bor¬ 
rowed from plaintiffs 

It may however be urged on the other hand that he did 
not ask for an account of the mortgage money because he 
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ignoicd the alienation altogether. In any ease his action could 
not possibly bind his wife, for the simple reason that lie had no 
legal authority to bind her. She herself did not come of age 
till September 1886, and there is nothing to show that she ever 
ratified the mortgage by word or by deed. The statement in 
the 2nd ground of appeal, that she continued to pay interest 
after coming of age does not appear to be correct, because the 
plaint shows that interest has been paid up to 24tli June 1884 
only, and it does not appear what special opportunity was 
given her to repudiate the transaction. 

Ihe *>rd ground of appeal is, that she cannot repudiate the 
transaction as regards her share of the property without first 
lestoring such benefit as she has received thereunder, but it lias 
hcen ruled that it is only the person who seeks equity who is 
compelled by the Courts to do equity, Punjab Record, 144 of 
188J anti Indian Law Reports, IV Calcutta , 33. She herself is 
dead but her heirs are not seeking equity. They are not asking 
for a declaration that the mortgage is invalid against them or 
tor possession of the mortgaged land. Had they being do so 
it is possible that the Court might have made the grant of 
lelief to them conditional on their restoring the benefits re¬ 
ceived by Mussammat Melir Jelian under the mortgage. We 
are not satisfied however that she did obtain the full benefit of 
thr* Ivs. 1,000 borrowed by Mussannnat Degam Jan. The tran¬ 
saction appears to have been a bona tide one, and there cannot 
be any doubt that plaintiff parted with lbs. 1,000, but he does 
not appear to have satisfied himself in any way that the money 
was required for the minor or that it was spent upon her. The 
fact that her husband .Abdul CJliufar Deg witnessed the mort¬ 
gage deed gives rise to a presumption that a portion of it at 
least was spent for her benefit, notwithstanding his statement 
to the contrary, but still the evidence on the record goes to 
show that the greater portion may not have been spent upon 
her and tlfe utmost that can be urged to the contrary is, that 
the mother and daughter were on good terms and it is not 
probable that the mother would have alienated her daughter s 
property, in order to raise money for her own necessities. 

Iwo other points have been adverted to in the course of 
the argument which call for notice. The first is, that the 
money claimed should be charged on the |>ortion of Mussam- 
inat Melil' Jelian's property inherited by her husband Abdul 
Cliufar Deg because he ratified the mortgage, but there does 
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not appear to be any cause of action against him except as 
Mussammat Mehr Jelian’s representative and if she was not 
liable ho cannot be held to be so. The second point is, that 
plaintiff having supplied the minor with necessaries suited to her 
condition of life is under section 68 of the Contract Act en¬ 
titled to be reimbursed from her property. We have however 
already stated that we are not satisfied as to what portion of the 
money was spent on the minor, and we do not consider that an 
extravagant wedding trousseau comes within the category of 
“ necessaries suited to her condition of life. ” The minor’s 
family is a well known one in Delhi. It is not generally con¬ 
sidered to be in needy circumstances, and its income is a very 
fair one. There ought therefore to have been no necessity for 
to borrow money for her outfit. If there was no money in 
hand, the borrowing of Rs. 1,000 on the security of the minor’s 
property was an act of unjustifiable extravagance to which 
this Court cannot lend any countenance. 

For the above reasons we dismiss this appeal with costs. 


No 193 

Before Stoydon and Chatterjee, JJ. 
MUHAMMAD BAKHSH— (Plaintiff)— APPELLANT. 

Versus 

MUSSAMMAT SAHIB JAN— (Defdt.) —RESPONDENT. 

Case No. 254 of 1889. 

Custody of xoife — Muhammadan law—Agreement to divorce—Khula — 
Agreement opposed to public poliexj. —A, a Muhammadan husband took unto 
himself a second wife C, whereupon his first wife B left him. A followed 
her, and in order to induce her to return to him executed an agreement by 
which he agreed to divorce C in four months and promised that in default 
he should have no claim ou B who might then marry any one she liked. 
B on her part executed a deed agreeing to renounce all claim to her dower 
in case A did not divorce C. On the expiration of four months A did not 
divorce C. B continued to live in the same house with A for some time 
after which she left. A then sued for custody of B. B pleaded that she 
had beon irrevocably divorced by “ Khula.”— Held that there had been no 
‘‘Khula. ” Neither party wished for a divorce absolute. B only wished for 
one in case A did not divorce C within 4 months. There was only an 
agreement to divorco, no actual repudiation, but a suspension of repudiation 
on acceptance by B which acceptance had to be notified by her on the 
termination of four months. As B did not signify her acceptance at the 
proper time, there was no divorce. 

Held also that the agreement was void, its object and consideration 
being unlawful and opposed to public policy. 
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No. 195. 

Before Stogdon and Chatterjee, JJ. 

HAM DITTA MUL— (Plaintiff) —APPELLANT. 

Versus 

AMIN CHAND AND OTHERS— (Defendants)— 

RESPONDENTS. 

Case No. 1336 of 1888. 

Registration Act (77/ of 1877), section 50 —Registered and unregistered 
documents—Mortgagee under subsequent registered deed entitled to priority 
over holder of decree on prior unregistered deed. 

G mortgaged a plot of land to A by an unregistered deed for Rs. 93. 

G subsequently mortgaged the same plot to R by a registered mort¬ 
gage deed for Rs. 125 on the 16th January 1878. 

On the 18th October 1878, A obtained a decree against G on his 
unregistered mortgage deed. 

On the 0th June 1887, R sued both G and A for possession under 
his registered mortgage deed. 

A pleaded that R’s registered deed did not take effect against his 
decree. 

IMd that R ’ s registered mortgage deed took effect from the date of 
its execution against A's unregistered mortgage deed, and the fact that a 
decree was subsequently obtained on the unregistered deed made no 
difference, because the competition was in reality between the two deeds 
and not between the registered deed and the decree. 


No. 198 

Before Stogdon and Chatterjee, JJ. 

GANESHA AND BUA DITTA—(Defendants)— 

APPELLANTS. 

GANPAT AND 3 OTHERS— (Plaintiffs) —RESPDTS. 

Case No. 751 of 1887. 

Custom-Alienation-Will-Aval Khatri agriculturists of t ah si l Ainalo 

(Amritsar)—Onus of proving invalidity of will by custom. 

AwafTh’w - the ^ USt ° i m P»vailin« among Awal Khatris of mauza Chak 
Awal, tahsil Ajnala, the alienation by null of land by a childless pro¬ 
prietor is not invalid by custom. P 

Held further, that the burden lay upon the defendants to prov. 
affirmatively that such alienation was opposed to custom. 
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No. fcOO. 

Before Rivaz , J, 

NAWAB-ZADA MUHAMMAD AKBAR KHAN— (Judg¬ 
ment-Debtor) — APPELLANT. 

Versus 

DYA NATH— (Decree-holder) —RESPONDENT. 

Case No. 930 of 1888. 

Execution of decree —Civil Procedure Code, section 230— Decree more 
than 12 years old — Arrangement between parties in execution for payment of 
judgment-debt by instalments—Validity of such arrangement. 

The decree of which execution was sought was passed on the 11th 
May 1869. From 1869 to 1878, applications for execution wero 
regularly made at intervals of less than three years. On the 20th August 
1878, the decree-holder applied for execution. Notice was issued to the 
judgment-debtor who on the 14th October 1878, proposed an arrangement for 
payment of the amount of the decree by instalments which was agreed to by 
the decree-holder and the case struck off. The decree-holder applied for 
execution under this arrangement on the 9th May 1881, 22nd April 1884, 
and finally on the 7th August 1880. On notice having been served on him 
of this last application, the judgment debtor appeared and contended that 
the decree could no longer be executed being more than 12 years old, and 
one application having been made and granted in 1884 (section 230, Civil 
Procedure Code). He further contended that the arrangement made in 
1878 was null and void, having been made without jurisdiction, inasmuch 
as a provision similar to that contained in section 257 A. did not exist in 
Act X of 1877, and further that no decree could be altered by consent of 
parties except by the Court which passed the decree, and then only 
within six months of the date of the decree, which was not the case 
here. 

Held, that the judgment-debtor could not be allowed to challenge the 
validity of an arrangement which was brought about by his own action in 
1878. Where a Court has a general jurisdiction over the subject-matter 
of a claim, parties should be held to an agreement made by them that the 
questions between them should be heard and determined by proceedings 
contrary to the ordinary cursus curiae : and consequently the decree 
of 1869, as modified by consent of parties in 1878, was still capable of 
execution. 

15 B. L. B., 383 — 21 IV. R., 310, and Pisani v. The Attorney-General 
of Gibralter, L. R. 5, P.C. 516, referred to. 

No. 201. 

Before St or/don and Chatterjee , JJ. 

MAULA (Plaintiff)— APPELLANT. 

Versus 

KUTBA— (Defendant)— RESPONDENT. 

Case No. 1086 of 1888. 

Mortgage—Redemption before expiration of term—clear expression of 
intention necessary to take away mortgagor's right to redeem before expiration 
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°j term—Construction. A mortgage-deed, dated 18th May 1881, stipulated 

that the mortgagor would pay the principal in ten years ( ba-miad das sal ke). 

The heir and representative of the mortgagor sued to redeem before the 
expiration of the term fixed. 

Held, upon a proper construction of the mortgage deed, that the fixation 

of the term was for the convenience of the mortgagor, and that there was 

nothing in the terms of the document which precluded the mortgagor from 
paying off the debt earlier. 


I. L>. R. 5 B., 22 ; I. Z/. R. 8 A., 95 not followed. 

I. L.R.U a., .314 ; I. L R. Ill M., 250; /. L. R. X A , 602, followed. 

Further appeal from the order of T. O. Wilkinson, Esquire, Divi¬ 
sional Judge, Amritsar, dated the 7th April, 1888. 

The facts sufficiently appear from the judgment of the 
Court which was delivered by— 


Chatterjee, J. —The material facts of this case are these : 

On 15th Bhadon 1935 Sambat or 29th August 1875, Maya 

and Kanhya executed a mortgage deed of their occupancy rights 

m 4 ghumaos, 4 kanals, 13 marlas of land for Rs. 33-4-0 to 

Kutba and Mu 11a. On 18th May 1881, Maya executed a second 

deed for Rupees 99 in favour of Kutba of occupancy rights in 6 

ghumaos, 5 kanals, 13 marlas, in which the land previously 
mortgaged was included. 


The present suit was fixed by plaintiff the heir and re¬ 
presentative of Maya to redeem the 6 ghumaos, 5 kanals, 13 
marlas, mortgaged by Maya on payment of Rs. 130. In all 
probability the plaintiff was ignorant of the real facts which 
were disclosed by the mortgagee by producing the two deeds 
referred to above. The material plea of the latter with which 
we are concerned was, that under the second deed the mortgage 

was for 10 years and that plaintiff was not competent to sue 
before the expiry of that period. 


The first deed, expressly gives the mortgagee the right to 
redeem at pleasure. The second deed states the term of the 
mortgage in the following words “ muhligh mazkura hamiad das 

sal ke murtahxn ko ad a karke arozi marhuna fak-ur-rahin kara 
“ lunga. ” ^ 

The Court of first instance interpreted these words to 
mean that the mortgagor was at liberty to redeem at any time 
within the 10 years and gave plaintiff a decree. The Divisional 
Judge reversed this order, and dismissed the claim holding that 
redemption could not take place before the term mentioned 
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in the deed. He apparently did not notice that the first deed 
allowed redemption at the pleasure of the mortgagor, but this 
is of little consequence, inasmuch as the land is included in the 
second without redeeming which plaintiff can get possession of 
nothing. 

The point for decision in this appeal thus is the inter¬ 
pretation to be placed on the sentence already quoted from 
the deed of 1881. Now the most important word in that 
sentence is ba miad which is composed of a Persian prefix 
ba meaning according to Fallon, “with” “ together,” “ from,” 
“for,” “by,” “instead of,” or “to” and the Arabic term 
iniad meaning according to the same authority, “term” or 
period.” Ba miad may therefore be translated “ with or 
for the term or period.” The first Court interpreted it to 
mean within the period,” and this agrees best with the 
sense of the succeeding words. Probably the expression is 
not quite correctly used, but taken with the context, the 

meaning put on it by the first Court is the most rational 
one and should be accepted. 


Supposing ba miad ” then to bear this construction, 
the next question for consideration is, whether it lays down 
a term for the mortgage which binds alike the mortgagor 
and the mortgagee. There is no room for doubt that it 
completely precludes the latter from suing for foreclosure or 

for money within 10 years. On that point there is no 
difference of opinion. 


But a more difficult question is, docs it also prevent the 
mortgagor from suing for redemption within that period ? 

Looking at the rest of the deed, to find out the inten¬ 
tion of „ the parties, we get no light thrown on this question. 
The provision that the mortgagee shall remain in possession 
and enjoy the produce, paying the Government Revenue, 
implies that he shall be entitled to emblements and be res¬ 
ponsible for revenue due if redemption takes place at any 
time before the crops are cut and appropriated but not 
necessarily that his possession shall continue for the time 
named in the deed. 


Failing to gather the exact intention of the parties 
from the document itself, we are thrown back on jural 
principles to find out their rights. We have been referred 
to a number of authorities bearing on this question and 
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find that they are not uniform. For instance in Baju versus 
Baju, I. L. R., 5 Bombay, 22, Sir Michael Westrop laid it 
down, following certain earlier decisions of the Bombay High 
Court, as a general principle in cases of redemption and 
foreclosure, that in the absence of any stipulation, express 
or implied to the contrary, the right to redeem and the 
light to foreclose must be regarded as co-extensive.” This 
doctrine was approved and followed by the Allahabad High 
Court in Raghubar Dial and another versus Budhu Lai, I. 
L. R., 8 Allahabad, 95. On the other hand Sir Charles 
lamer, G. J. and Mutusicamy Ayyar, J. held in Sri Raja 
Setrucherla Ramabhadra Raja Bahadur versus Sri Raja 
Vairichala Suriana Ray ana Raja Bahadur, I. L. R., 2 
Madras , 314 that when a day is fixed for the payment 

of a debt and nothing more appears, the presumption is 
that the date is fixed for the convenience of the debtor 
and that he may repay the debt at an earlier peiiod and 
in like manner when the mortgage is created as a mere 
security for the sole purpose of securing the payment of the 
debt at a certain date we are not prepared to say, that the debtor 
may not discharge the debt and put an end to the security at 
an earlier date.” See also Mara'nna Amanna versus Rindyala 
J’irubatula I. L. R., 3 Madras , 230 where the same principle 
was again affirmed. f JLlie doctrine of the Madias High Court 
was quoted with approval by Mahmud, J. in Bhagican Das 
versus Persliadi Singh, I. L. R., 10 Allahabad, 602. The 
same learned Judge was further of opinion that there is no 
general rule of law in India by which a mortgagor is pre¬ 
cluded from redeeming a mortgage before the expiry of the 
term fixed, unless the mortgagee shows thut by the express or 
implied condition of the contract such right is denied him. 

After giving the matter our best consideration we are 
of opinion that the doctrine laid down by the Madras High 
Court should be follow r ed. Mr. Justice Mahmud’s well-reasoned 
judgment shows clearly and forcibly how the law defining 
the rights of mortgagor and mortgagee is only a branch of 
the law governing the relations between debtor and creditor and 
how the mere fixation of a term for the payment of the debt 
is no more restrictive of the right of the debtor to discharge 
his obligation in one case than in the other. We think the 
right of the debtor to pay his creditor before the time 
appointed for payment is, in the absence of any stipulation 
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to the contrary, beyond question. There is no reason why 
under similar conditions the rule should not be applied in 
the case of mortgages, particularly in this country where 
as a rule transfers of land by way of mortgage press mbst 
heavily on mortgagors. 

^ e have already held that there is nothing in the 
mortgage of deed 1881 which prevents the mortgagor from 
redeeming before the end of the time mentioned in it for 
payment of the mortgage debt. In Civil appeal No. 1125 
of 1887 decided on 25th January 1889, this Bench put a 
similar interpretation on a deed couched in almost similar 
terms. 

We accept the appeal and decree the plaintiff’s claim 
for redemption of the land in suit on payment of Rs. 132-4-0 
with costs in all the Courts. 


I 
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1890. 

No- 1- 

Before Benton and Rivas, JJ. 

BAGGA SINGH— (Plaintiff) —APPELLANT. 

Versus 

SANT SINGH ANT) OTHERS— (Defendants) _ 

RESPONDENTS. 

Case No. 1513 of 1888. 

uif US 1Z~fTT m ~ SUit ky to set aside mortgage by 

uUh a db !Y, mri ' a " ,JCd had to the undo* eharged 

„ ' “ CO r ’“ r ° C C P re decessor— Validity of such plea-Inguiry 

brothers A , u ’ T C ° nl,aclcd a /««ofe proprietor .-Two 
brothers A. and B. owned a plot of land. A. died leaving C. his widow 

it On The 1 , ° 1 » Sl ’ a ? am ' in hCr life time Reeled a mortgage of 

Plot D mo, t ,, T D ' he " idu "’ °* B. succeeded to the entire 
piot. D. moi tgaged the land for the purpose of paying oil tbemortgage- 

:cL c e°dt r :: c he y c -, In v u v roueht * thc 

„ “ - ,at lb mo “eaec by D. was inoperative as against them it was 

b/rt r , , Cha ‘ f " ,at She Was bound to pay'ho debt contracted 
maWnn nv ° SUCCCeded - The Divisional Court, without 

tracUim hlT, T !"' ““ dcbt OT **>° —ns for con- 

D haf as a t '-quidation of the debt of C. was incumbent on 

consequent v tt ,"T “ 0t '° r her «° ^siion Cs acts and that 

consequently the payment of C"s debt was a necessity to D 

into Um d n",‘ at U t ,I ie ' V , WaB wr ° ng - The Co,,rts wero bound to inquire 

and the m 7 f, 1'“' 3nd wheU ‘“ C - «• tified in incurring it 

and the mete fact that D. succeeded C. was immaterial. The two widows 

stood on the same fooling. What was unauthorised for one was not 

lusufiable for the other. If C. had a necessity, D. was bound to pay the 

I I , T, eD lnCU, ' rcd " i,llou ' any justifiable cause, D. should not 

be held bound by H nor should the property be burdened by it to the 

No. 2. 

Before Benton and Rivaz, JJ. 

PARABH DIAL AND OTHERS —(Defendants)_ 

APPELLANTS. 

KHARKU, MINOR, by EEKHU—(Plaintiff)_ 

RESPONDENT. 

Case No. 1771 of 1888. 

Mortgage Redemption Tacking.— The mortgagor of a plot of land 
obtained a fresh advance from the mortgagee, and executed L his avour 
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a bond providing that payment of the amount secured by the latter 
should take precedence of redemption of the mortgage. 

Held that the parties intended to bind the land and that therefore 
the mortgagor could not redeem by payment of the mortgage-money only.* 

I. h. R., IV A., 85, followed. , 

Further appeal from the order of F. D. O. Bullock , Esquire , Divi¬ 
sional Judge , IIoshiaipui\ dated the 12 th May 1888. 

Lai Chand for appellants. 

The facts are sufficiently given in the judgment of— 

Benton, J.—This was a suit by a mortgagor to redeem 
certain land recorded in the Settlement papers as mortgaged 
for Us. 38 on payment of this amount. The defendants 
pleaded among otl^r matters, which do not come before us, 
that in addition to the original mortgage there was another 
mortgage of Its. 30 tacked on to the former by a provision 
that payment of this amount, with interest, should take 
precedence of redemption of the mortgage. 

The first Court decreed both charges with interest on 
the latter amounting to Rs. 90, and making a total of 
Rs. 158. The Divisional Judge rejected the second charge, 
holding that the second instrument did not bind the land. 
Looking to the terms of the bond strictly, which is an in¬ 
strument drafted in very simple and uncouth language, T 
might be disposed to concur with the Divisional Judge. 
There seems, however, to be no doubt, that the parties at 
the time adopted this particular device with the peculiarly 
drafted instrument, with the intention of binding the land 
and tacking on the one charge to the other. This view is 
supported by the fact, that in 1867 one of the persons then 
interested as mortgagors accepted both instruments as mort¬ 
gages. It might be argued, that the second instrument is 
merely a bond with a time for payment indicated roughly, 
viz., jjrior to redemptioii of the mortgage , and that looking 
to articles 66, 67 or 80 of the II schedule of the Limitation 
Act, no day being specified for payment, the bond is barred 
by limitation, and its payment accordingly does not constitute 
a condition precedent to the redemption. There was an 
exactly similar case decided by the Allahabad High Court, 
and reported in Indian Laiv Reports No. IV, page 85, in 
which this stylo of reasoning was fully considered and dis¬ 
approved of. It was held right to enforce the undoubted 


C/. 139 Punjab Record , 1889. 
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intentions of the parties without holding them bound by the 
strict terms of unscientifically drafted instruments which did 
not clearly express their intentions, and in this view, I 
concur, as just and equitable. 

I would therefore restore the decree of the first ' Court 
with costs in all the Courts, in favor of the defendants. 

Rivaz, J.—I concur in the order proposed by my learned 
colleague. Ihe case in Indian Law Reports , 4 Allahabad , 
85, is an authority strongly in support of the appellants* 
contention, and as at present advised, I agree generally in what 
was said in the judgment in that case. 

No- 4- 

Before Benton and Rivaz* JJ. 

RAM DITTA—(Defendant)—APPELLANT. 

Versus 

KISIIEN SINGH AND OTHERS— (Plaintiffs) — 

RESPONDENTS. 

Case No. 1907 of 1887. 

Right to sue—Declaralory Decree—Specific Relief Act (I of 1879) 
section 42 Right of distant collaterals to question alienation by widow 
in presence of daughter s sons — Custom — Inheritance—Hindhu Jats — 
Right of daughter and daughter's son to succeed. —Plaintiffs the collateral 
heirs of one A. in the tenth remove, sued to set aside an alienation made 
by his widow. Ihe defendants contended that the plaintiffs had no right 
to sue, as they were not the nearest reversioners, the daughter and the 
daughter s sons of the deceased being the persons presumptively entitled 
to succeed if they survived the widow. The pedigree table prepared at 
settlement showed that in the course of many generations there was not a 
single instance of a daughter’s succession to sonless proprietors. The 
B ajib-ul-arz and the Riwaj-i-am also clearly excluded the daughter from 
succession of her father’s estate. 

Held that without finally deciding whether daughters and daughters’ 
sons were by custom excluded from succession among Sindhu Jats, the 
tribe to which the parties belonged, the plaintiffs’ position was suffi¬ 
ciently well established by the evidence to entitle them to maintain the 
suit as the nearest reversioners. 

No- 8. 

Before Benton and Rivaz , JJ. 

GHASITA MAL— (Defendant) —APPELLANT. 

Versus 

ISHAR DAS— (Plaintiff) —RESPONDENTS. 

Case No. 842 of 1887. 

Mortgage — Redemption—Interest—Damages by icay of compensation 
for breach of contract—Charges on property mortgaged .— On 7th August 1867 
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A. mortgaged certain immovable property to 13. for Rs. 1,500. It was 
agreed that the principal-money should be repaid in four months with 
interest at 2 per cent, per annum, and that on failure of such payment, the 
mortgagee should be placed in possession. Payment was not mado on the due 
date nor was possession given to the mortgagee till he obtained it in execu¬ 
tion of a decree in April 1881. The representative of the mortgagor having 
sued for redemption on payment of the principal only, the mortgagee claimed 
to retain the property until he received the principal and interest at 21 per 
cent, per annum to date of suit. 

Held that the plaintiff was bound to pay the interest for four months, 
constituting as it did a charge on the land under the agreement in the mortgage 
deed. Had the mortgagee sued for possession at the expiration of four 
months, ho would have been entitled to hold possession of the land as 
security for the principal and four months’ interest, and there did not seem 
to be any reason why he should be put in a worse position merely by 
reason of his delay in suing The remainder of the defendant’s claim 
did not, however, constitute a charge on the mortgaged property. It might 
bo a personal claim against the mortgagor, not as interest recoverable 
under the agreement but as compensation for breach of contract to deliver 
possession. Such a claim had long been barred by limitation and could not 
be enforced. 

I. L. R. 4 A. 245 and 8 A. 182, followed. 


No. 11. 

Before Roe, J. 

DUNI CIIAND AND OTHERS— (Defendants)— 

APPELLANTS. 

Versus 

JAGAT SINGH AND OTHERS— (Plaintiffs)— RES¬ 
PONDENTS. 

Case No. 839 of 1888. 

Custom — Gift—Hindu Juts of Amritsar District—Gift of a small por¬ 
tion of ancestral land for pious purposes. —Found that by custom prevailing 
among Hindu Jats of the Amritsar District, a gift for religious purposes 
mado by a childless proprietor of a small portion of his ancestral land in 
favour of his Parohit is valid. 


No. 12. 

Before Roe, J. 

GAUSA— (Plaintiff)— APPELLANT. 

Versus 

GANG A RAM— (Defendant) —RESPONDENT. 

Case No. 1421 of 1888. 

Declaratory decree—Cancellation of instrument—Balance entered in 
account book professing to hare been struck by a certain person—Written 
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instrument—Threat of Civil suit— Reasonable apprehension of injury— 
Specific Relief Act , section 39 —Discretion of Court. —Plaintiff having re¬ 
ceived information that a balance was entered in defendant’s books as 
struck by him (plaintiff) sued for a declaratory decree that the entry was 
a foigeiN. I he first Court going into the merits gave the plaintiff a decree. 
The Divisional Court dismissed the suit as unmaintainable under section 42, 
Specilic Relief Act. On appeal to the Chief Court it was contended on 
behalf of plaintiff (JJ that the suit was maintainable under section 39, 
Specific Relief Act, the alleged entry being a “ written instrument” and 
threat of a Civil suit by defendant, whenever it may suit his convenience 
to bring it, being sufficient to cause reasonable apprehension of injury to 
plaintiff, and (II) that the Appellate Court ought not to have refused re¬ 
lief by a mere exercise of discretion after the first Court had gone into the 
merits. 

Held, that it could not be said that an entry of a balance binding as 
an acknowledgment was not a written instrument and that a suit did not 
lie to cancel it. Each case, however, must be judged on its own merits 
and a suit allowed only if the possible injury were very serious and its appre¬ 
hension very reasonable. 

Held also, that the first Court having gone into the merits (although it 
" on Id have exercised a proper discretion in rejecting the suit in limine) and 
come to a finding in plaintiff’s favour, the plaintiff was entitled to a consider¬ 
ation of the merits by the Appellate Court. 


No- 13- 

Before Rattigan and Rue , JJ. 

GANG A HAM AND OTHERS— (Plaintiffs) —APPEL- 

. HANTS. 

Versus 

GAN DA MAL AND OTHERS— (Defendants) —RES¬ 
PONDENTS. 

Case No. 1209 of 1887. 

Custom—Pre-emption—Khoja Mohalla ofGujrat .—Found that the cus¬ 
tom of pre-emption prevails in Khoja Mohalla of the town of Gujrat. 


No. 15. 

Before Benton and Rivaz, JJ. 

MUSSAMMAT CHUN I—(Plaintiff)— APPELLANT. 

Versus 

JAGANNATH— (Defendant) —RESPONDENT. 

Case No. 2592 of 1886. 

Nuncupative Will—Strong and satisfactory proof requisite .—The party 
who rests his title on a noncupative Will is bound to make out very satis¬ 
factorily—(I) the execution of the Will with full details of the surrounding 
circumstances as to place and time ; and (II) to prove with the utmost 
decision, the exact words on which he relies. 
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No- 18. 

Before Frizelle and Rivaz , JJ. 

INDAR AND OTHERS— (Plaintiffs) —APPELLANTS. 

Versus 

LUDDAR STNGII AND OTHERS— (Defendants) — 

RESPONDENTS. 


Case No. 429 of 1888. 


Custom—Alienation—Childless proprietor—Mahtans of Iloshiarpur — 
Validity of gift to one nephew in the presence of other nephews.—In a suit 
by a nephew of the donor to set aside a gift made by his uncle in favour 

of another nephew who had for a long time served the donor and managed 
his land, the parties being Mahtans of the Iloshiarpur district, held that the 
plaintiff had failed to prove that such a gift was invalid by custom. 


Further appeal from the order of C. 21. 


Ifatvkins , Esquire, Divi¬ 


sional Judge t Iloshiarpur Division, dated the 22nd December 1887. 


Morton, for appellant. 


Bates, for respondent. 

The facts of the case are sufficiently given in the judgment 
of the Court, which was delivered by— 

Frizelle, J.—The question in this case is whether it is 

proved that a gift made by one Basda, a Mali tan of the Hosliiar- 

pur District, to a nephew is invalid in the presence of other 

nephews. The donor is an old and childless man, and it has 

been found that the nephew, to whom he made the gift, is one 

who has for long time served him and managed for him. We 

are of opinion that on the evidence adduced there is nothing to 

show that such a gift is opposed to* the custom governing the 

parties. The lliwaj-i-am of the present Settlement contains no 

provision bearing on the question as the clause in it relied on 

by plaintiffs refers only to death-bed gifts. The Wajib-ul-arz of 

the previous Settlement gives proprietors full power of 

alienation by sale, mortgage or gift, and though it lays down 

the condition of personal necessity or paying the revenue, we 

think that this limitation was intended to apply only to sales 

and mortgages, and not to place any restriction on gifts like 

the present. In Punjab Record 85 of 1889, the meaning of 

such a condition in the Wajib-ul-arz was discussed, and in that 

case a gift by a childless proprietor was allowed even to a 
step-son. 


In Punjab Record 119 of 1880, the parties belonged to the 
same tribe and District to which the present parties belong. 


t 
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and there it was held that there was no custom by which a 
childless Mahtan was incompetent to alienate even without neces¬ 
sity. The ^ift now in question is one much more likely to be in 
keeping with custom than a mortgage or sale or gift to a stranger 
or a person remotely related to, and having no claim on, the person 
making the alienation. The present case is similar to the one 
reported in Punjab Record 116 of 1886, from the neighbouring 
District of Jullundur in which a gift to a nephew was upheld 
under precisely the same circumstances as those now under con¬ 
sideration. Neither the I Vajib-ul-arz nor even the Ritvaj-i-am 
nor any other evidence in this case proves the present gift to be 
invalid, and even if it rested on defendants to prove that it is 
not opposed to custom we think they have sufficiently proved this 
to render it necessary for plaintiffs to produce better evidence of 
the invalidity of the gift and that we think plaintiffs have cer¬ 
tainly not done. Their suit was rightly dismissed, and we dismiss 
their appeal with costs. 


No- 19- 

Before Frizelle and Rivaz, JJ. 

SHER SINGH AND OTHERS— (Defdts.)— APPELLTS. 

Versus 

SOHAIL SINGH— (Plaintiff)— RESPONDENT. 

Case No. 2338 of 1888. 

Custom — Alienation—Childless proprietor—Kang Jats of Jullundur — 
Gift to a nepheic in the presence of other nepheics. — Found that no well 
established custom exists among Kang Jats of the Jullundur District render¬ 
ing a gift by a sonless proprietor to one of his nephews invalid on the ground 
that there were other relatives equally related. 

No- 20. 

Before Benton and Rivaz, JJ. 

MANGAL & OTHERS— (Plaintiffs)— APPELLANTS. 

Versus 

CHETU & OTHERS —(Defendants)— RESPONDENTS. 

Case No. 939 of 1886. 

Custom — Alienation— Bajicah Jats of Mauza Balian, Tahsil Raya, 
DislritU Sialkot— Alienation by childless propi'ietoi—Suit by collaterals in 
10 th degree. —Found that among Bajwah Jats of Mauza Bahair, Tahsil Raya, 
District Sialkot, collaterals so distantly related as the 10th degree from 
the common ancestor are not entitled by custom to object to an alienation by a 
childless proprietor. 
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Rivaz, J.— In compliance with the order of this Court, dated 
6th August 1889, the Wajib-ul-arz of the old settlement, and the 
complete Ritvaj-i-am have been submitted. No further records 
of decided cases are forthcoming, but we think that it is 
unnecessary to delay the decision of the case for any further 
search to be made. The lists of instances have been translated, 
and have been fully scrutinized. 

The Wajib-ul-arz is generally against the validity of 
alienations by soilless proprietors. Gifts to daughters and their 
sons are recognized under certain conditions, but no other 
alienations of ancestral property are permitted, save for neces¬ 
sity or for payment of the Government Revenue. The Riwaj-i- 
am , as already pointed . out in a previous order in this case, is, 
against both an adoption and a gift, such as is set up in the pre¬ 
sent case. No instances, however, are cited in support of the 
custom as recited, nor have any further provision been dis¬ 
covered, other than those already before the Court, which 
throw any further light upon the question at issue. It 
seems quite clear, however, that the provisions of the Wajib- 
ul-arz and Ritvaj-i-am have not been strictly followed in this 
or in the neighbouring villages. There are at least 1 2 instances, 
more or less in point, in Mauza Balian (where the property in 
dispute is situated) and in other villages of the Raya talisil, in 
which alienations in favour of outsiders have been allowed to 
stand unchallenged by the collaterals. It is difficult to gauge 
the exact value of these instances for want of fuller information 
about them, but the cases quoted seem to Ije genuine ones, as 
in each instance effect has' been given to the transfer alluded 
to either in the Settlement Records or Saliana papers. The 
four cases which came into Court, and are sujjposed to be in 
favour of the plaintiffs’ contention, appear, when scrutinized, 
to be of little or no assistance to the case. The first instance 
cited is the very case now pending before us : in the second, it 
appears that both the lower Courts decided against the claim 
of the plaintiffs, who were collaterals related in the 8th genera¬ 
tion : in the third case it would appear that the collaterals were 
successful, but it further appears that they were related to the 
donor in the 4th degree ; in the last case the alienor was a widow. 
"We have not been able to discover any decision of this Court 
precisely in point, but Civil Appeal No. 2054 of 1886 (unpublish¬ 
ed), a case amongst Dodu Jats of the Sialkot District, and Civil 
Judgments No. 69 Punjab Record , 1887 and No. 56 Punjab 
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Record, 1889 may be referred to as cases in which the rights of 
distant collaterals to object to alienations by sonless proprietors 
were not recognized. 

After carefully considering the whole case we agree with 
the finding of the lower Courts, recorded both before and 
after the first remand order of this Court, that no custom has 
been established among Baj wall Jats of IVfauza Balian in the 
Baya tahsil of the Sialkot District, under which remote' collaterals 
(i. c., collaterals who meet the common ancestor of themselves 
and the donor in the 10th generation) can restrain a childless 
proprietor from disposing of his land either by way of adoption 
°r gift, in favour of persons in the position of the present defen¬ 
dants, one of whom is a picking, and the other two of whom are 
sister’s sons. 

We accordingly dismiss this appeal with costs. 

No- 21. 

Before. Benton and Rivaz, JJ. 

MUSSAMMAT SADA KAUR— (Plaintiff) —APPELLANT. 

Versus 

BAM SINGH—(Defendant)—RESPONDENT. 

Case No. 1283 of 1888. 

Custom Inheritance — Agricultural Brahmins of the Amritsar District 
Succession to adopted son dying sonless. —Found that no well-established 
custom prevails among agricultural Brahmans of the Amritsar District, 
whereby the estate inherited by an adopted son passes in the event of his 
dying sonless to his own natural heirs. In the absence of such a custom 
the Hindu law was applied and following it, the right of the heir of the 
adoptive parent was considered superior to that of the heir of the adopted 
son. 


No. 25- 

Before Plo'wden and Frizelle, JJ. 

BAHMAT HUSSAIN & OTHERS—(Pltffs).—APPEEI/TS. 

Versus 

MUSSAMMAT FAHIM-UN-NISSA & OTHERS'— (Defdts). 

—RESPONDENTS. 

Case No. 2509 of 1886. 

Custom Alienati n—Bokhari Saiyad Shiahs of kasha Sadhowra, Am- 
balla district--Suit by collateral in the seventh remove from the common 
ancestor Muhammadan law—Agricultural custom —TVidoir’s tenure of her 
husband s estate — Life-interest—Boicer of gift. — In a suit to set aside an 
alienation made by widows of a Bokhari Saiyad Shia family, residing at 
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Kasba Sadhowra, Amballa district, the collaterals (related in the 10th 
degree from the common ancestor) contended that the widows having 
succeeded to the entire estates of their respective husbands, it was clear 
that devolution to property was not governed by Muhammadan law ; and 
that in the absence of such rule, the general custom governing the 
agricultural classes of the Punjab applied, whereby widows succeeded 
to a life tenure only with no power of alienation, and that they (the col¬ 
laterals) however distantly related were competent to have the gift set 
aside. 

Held, that the contention was not correct. Given that the widows 
did not succeed according to strict Muhammadan law, it did not follow 

(i) that they took only a life interest similar to that of a Hindu widow 
and such as is commonly found among agriculturists in this province ; and 

(ii) that any reversioner, however remote, could sue to contest their 
alienation. 

Held further that the plaintiffs had failed to prove that the widows had 
not by custom governing the parties a limited power of gift. 


No 30- 

Before Roe and Benton, JJ. 

MUSSAMMAT GANG A —(Defendant)— APPELLANT. 

Versus 

LEKH RAM— (Plaintiff)— RESPONDENT. 

Case No. 812 of 1888. 

Custom — Adoption.—Adoption by mother after succession had devolved 
on her son who died childless — Mother's authority to adopt. —Where a 
widow has by law or custom a power to adopt, the fact that she has 
succeeded to her deceased husband’s estate, not as his direct heir but 
as heir to her son, makes no difference, and she continues to have 
the same power to adopt as she would have had if her husband had died 
childless. 


No- 32- 

Before Friz die and Benton, JJ. 

GOKAL CHAND— (Plaintiff)— APPELLANT. 

Versus 

KHWAJA ALI SHAH & ANOTHER— (Defendants)— 

RESPONDENTS. 

Case No. 2339 of 1888. . 

Undue influence—Unconscionable bargain—Dispensing power of courts 
of equity — Interest — Penalty. 

The bond, on which the plaintiff elected to proceed, provided as 
follows : '* that the obligors owed the obligee Rs. 396 cash and 443 

“ maunds of wheat, that the cash would bo paid on a certain date with- 
“ out interest, that in dofault interest would be paid at the rate of 2 as, 
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per cent, per six months ; that as regards grain, 1£ times as much 
grain woutd be delivered on a certain other date, and in default obligors 
will go on paying 1' 2 times as much of the amount due for each year 
jear by year. In other words the agreement was to pay the money 
with simple interest at 25 per cent, per annum, and to pay compound 
interest on the grain at the rate of 50 per cent, per annum. 

It was contended for the defendant that (i) the interest agreed upon 
should be treated as a penalty, and fiij that the agreement should not 
be enfoiced, having been obtained by the exercise of undue influence. 

Held, (1) that the interest agreed upon could not be looked upon 
as a penalty as it was payable not on the breach of the agreement, but 
in pui suance of the contract on the occurrence of a certain contingency ; 
(»; that the defendants had failed to prove that they reposed confidence 
in the plaintiff, or that the latter had anj' real or apparent authority 
o\ei them, and had obtained an undue advantage by the use of this 
confidence or authority or that any of the circumstances existed from which 
undue influence as defined in section 1G of the Contract Act could be 
presumed, Lrom the mere circumstance that a man has made a bad bar¬ 
gain, it does not follow that this was due to abuse of confidence or authority ; 
(iiij that as the rule as to undue influence in contracts has been fixed 
by statute for this country, the statutory rule should be followed although 
it is less flexiable and does not permit the much wider discretion enjoyed 
by the English Courts in England. 

I. L. R., IX A., 74 and 228 not followed. 


No- 36. 

Before Benton and Rivaz , JJ. 

DR. THAKUR DAS & OTHERS— (Pltffs.)— APPELLTS. 

Ver&us 

THE PRESIDENT, MUNICIPAL COMMITTEE OF 
SIMLA —(Defendant)— RESPONDENT. 

Case No. 2328 of 1888. 

Civil Procedure Code (Act XIV of 1882;, sections 32 and 591.—Ad¬ 
ding parlies—Discretion 0 / Court—Refusal to amend plaint as directed — 
Rejection of plaint—Obligation to appeal from orders .—The District Judge 
considering it necessary that a third person should be joined as a defen¬ 
dant returned the plaint for amendment. This order was not complied 
with and the plaint was consequently rejected under section 54, Civil 
Procedure Code. '1 he plaintiffs appealed. Held that the plaint had been 
rightly rejected. The discretion conferred on the courts as to the join¬ 
ing of parties was very wide and the party who refused to carry out 
the order of the Court did so at his own risk and was not entitled to 
any relief. 

It is not imperative on a party to appeal from every interlocutory 
order from which an appeal is allowed under section 588. He may impugn 
it in an appeal from the decree under section 591, 
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No. 37- 

Before Benton and Rizaz, JJ. 

BUT A— (Defendant) —APPELLANT. 

Versus 

MOTI RAM & OTHERS— (Plaintiffs)— RESPONDENTS. 

Case No. 1563 of 1888. 

Common Land—Village site — Custom—Ejectment of non-pro-prietor 
from house repaired and made habitable by him — Compensation—Mauza 
Jhawarian, Tahsil Shahpur. —In the village of Jliawarian, Shahpur Dis¬ 
trict, proprietors by custom make over houses without roofs or in unfinished 
condition to non-proprietors of use, and eject them at pleasure either on 
payment of compensation or on permission granted tc remove the materials. 
Held , that this special custom was good and binding. 


No. 43 

* Before Plowden and Roe, JJ 

BALKI & OTHERS— (Plaintiffs)— APPELLANTS. 

Versus 

BIRA & OTHERS— (Defendants) —RESPONDENTS. 

Case No. 165 of 1888. 

Custom—Alienation —Gift to daughter— Garitcal Jats of Mauzas Bhaur 
Galli and liar Chandpur—Hissar District—Right of collaterals to object 
to alienation where the common ancestor did not hold the land in dispute. 
Found that among Gariwal Jats in the Hissar District, a childless pro- 
prietor is competent to make a gift of land to his daughter in the presence 
of remote collaterals whore the common ancestor had never held the land 
in dispute. 

Further appeal Jr ora the order of Sardar ^fuhammad Hay at Khan , 
Divisional Judge, Ferozepore Division, dated the 10*A May 1888. 

The facts are sufficiently given in the judgment of the 
Court, which was delivered by— 

Roe, J.—The pedigree tables have not been prepared in 
accordance with more recent practice ; they contain no histori¬ 
cal account of the village, but it is clear that the names of 
the persons appearing at the head of the tables are intended 
to represent the founders of the village. Appellants’ repre¬ 
sentative in this Court says that both villages were only founded 
some 68 or 70 years ago. 

This shows that in neither village was the land now in 
dispute ever held by a common ancestor of the deceased Bira 
and of plaintiffs. Thus in Bhaur Thalli, which is recorded 
as still held on ancestral shares, Bira’s share is not a half, as 
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it would have been if the village had been founded by the 
common ancestor of the parties according to the pedigree 
table on page 3 of the printed book, but only -^th, i.e ., about 
wh t it would be, if the founders were Shian father of Sira, 
and the sons of Amru, as shown by the pedigree table. Har- 
ehandpura is not held on shares, but much the same inference 
might be gathered from the several holdings shewn in the Kheivat 
of that village. The pedigree tables are the same in both, except 
that in Harchandpura, there arq other families besides Gariwal 
Jats. 

We think it clear from this, as already stated, that the 
land gifted to his daughters by Bira, though ancestral in the 
sense that he inherited it from his father, is not ancestral in 
the sense that it was ever held by a joint ancestor of him 
and the plaintiff ; even supposing the pedigree table on page 
3 to be proved correct the relationship is at best a remote one ; 
the nearest connection with the common ancestor on either 
side is one of five generations, and under these circumstances 
it is for idaintiff to prove that they have a right to object 
to a gift to a daughter, an act very generally allowed, at least 
when the next heirs are only distant collaterals, even by those 
tribes which jealously exclude strangers. 

We do not think the plaintiffs have proved this power of 
objection. The T Vajib-ul'ar^. of both villages which have now 
been sent up are not in our opinion inconsistent, the only 
difference between them is, that in Harchandpura those entitled 
to object to a gift can insist on its not being withdrawn, 
and can take it over themselves on payment, if they chose to 
exercise a right of pre-emption, whilst in Bhaur Thalli there is 
no such provision. But we do not think that this power of 
insisting on pre-emption can be regarded, even in Harchandpura, 
as limiting the power of objectors to taking over a mere right 
of pre-emption. Both Wajib-ul-orz appear to us to recognize a 
power of absolute veto by the “ liakdaran ” by which we think 
must be meant the next reversioner amongst the “ yak-jadi,” 
and even where the term “ hakdaran shufa ” is used, it cannot 
possibly be intended to give even resident tenants a power of 
veto ; the power must be restricted to those whose right of pre¬ 
emption arises from their being “ yak-jadis.” And even amongst 

% 

“ yak-jadis ” we think that the more natural interpretation 
would be to restrict the term to the descendants of a common 

ancestor who has held the land ; to take it literally and to extend 

* 
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it to all descendants, wherever residing, of a common ancestor, 
however remote, would in our opinion be most unreasonable. 
Apart from the 1 Vajib-ul-arz, plaintiffs have certainly failed 
to prove that, the gift which is one at least allowed with 
certain restrictions even by the Wajib-ul-arz is invalid and wc 
must therefore affirm the decision of the lower Court and 

dismiss this appeal with costs. 

■ 

No. 44. 

Befoi'e Frizelle and Benton , JJ. 

RAM LABHAYA, MORTGAGEE— (Defendant)— 

APPELLANT. 

* Versus 

ZTJLFIKAR— (Plaintiff)— RESPONDENT. 

Case No. 1683 of 18S8. 

Custom.—Alienation — Widoio — Necessity—Legal expenses incurred in 
defending life estate. —Money borrowed to defray legal expenses incurred 
by a widow in defending her life-estate constitutes legal necessity for which 
she may legitimately alienate her husband’s estate. 

No. 45- 

Before Frizelle and Benton, JJ. 

JAHANGIR KHAN— (Plaintiff)— APPELLANT. 

Versus 

GHULAM KADIR AND OTHERS— (Defendants)— 

RESPONDENTS. 

Case No. 1138 of 1888. 

Custom — Inheritance— Whole and half-blood —A T aru Rajputs of Iloshiar - 
pur. —In a suit the parties to which were Naru Rajputs of the Ilosliiarpur 
District, found that by custom the half-blood succeeded with the whole- 
blood. 


No. 47. 

Before Frizelle, J. 

MUSSAMMAT DY AN— (Plaintiff) —APPELLANT. 

- Versus 

JAI RAM & OTHERS— (Defendants)— RESPONDENTS. 

Case No. 1360 of 1888. 

Custom — Inheritance—Brahmans of Gujrat—Right of sisters to succeed 
with sisters' sons. —Found that by custom obtaining among Brahmans of 
Gujrat a sister does not succeed along with sisters’ sons to the estate of 
her deceased brother. 



934 


Ko. 4*7, PUNJAfe RECORD, 1890. 


Further appeal from the ordt r of F. P. Beachcroft , Esquire , Divi¬ 
sional Judye, Gujrat Division , dated the 17 th March 1888. 

J. C. Basil, for appellants. 

LjiI Chanel, for respondent. 

The facts are given in the judgments. 

Tremlett, J.—I think the plaintiff gave quite enough 
evidence as to the custom putting sisters on the same footing 
with sister’s sons as to make a further inquiry desirable and 
I direct notice to be served on the respondents to show cause 
why a remand should not be made under section 566, Civil Pro¬ 
cedure Code. 

I may remark that I do not at all agree with the way in 
which the Subordinate Judge has treated the plaintiff’s evi¬ 
dence. When a witness states that an inheritance descends 
in a certain line, and he knows this because it did so in the 
case of A or B, this is evidence as to his knowledge and is not 
hearsay. Jf the Judge meant, however, that he did not think 
the witnessess had very clear and definite knowledge of the 
instances they cited, it was then certainly the Court’s duty and 
it would have been fitting in any ca.se for the Court instead 
of lazily setting the evidence aside as worthless, to have sent for 
the persons named or their heirs and carefully found out the 
facts for itself. With the present backward state of the local 
Bar, Judges are not warranted in just receiving and recording 
the evidence put forward by the parties, but they neglect their 
duty if they do not themselves actively exert themselves to 
clear up disputed points, especially matters of custom, to the due 
elucidation of which the parties themselves are very often quite 
unequal. 

Secondly,. I strongly object to the view that a custom is 
only proved by instances in which it has been contested ; in 
reality the better established a custom is, the less will it be 
contested. If, therefore, the fact of sisters and sisters’ sons 
succeeding together be shown, the fact that this took place 
without dispute goes to show the strength of the custom 
lather than the inapplicability of the evidence. I may add that 
the old Punjab Civil Code which is in my opinion a very 
valuable collection of Punjabi customs puts sisters and their issue 
together as heirs next after brothers or their issue. 

After hearing the respondents the learned Judge passed the 
following order :— 
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Tremlett, J.—For the reasons given in my order of *21st 
July last, which is to be read as a part of this one, I send 
the case under section 566, Civil Procedure Code, to the Dis¬ 
trict Court that a more careful and searching inquiry may be 
made as to the custom. The witnesses on both sides should be 
carefully asked as to what instances they may be acquainted 
with, and these instances the Court should investigate and 
satisfy itself whether they are real cases or not, and if real, 
whether they illustrate the disputed point. Also some of the 
leading Brahmans of the district should be summoned by 
the Court and examined in the same way. The further in¬ 
quiry to be returned with the opinion of the two lower Courts 

thereon. 

On receipt of a return to the above order of remand, the 
final order of the Court was delivered by— 

Frizelle, J.—The inquiry directed by the previous order 
of this Court has now been made. Plaintiff has failed to 
prove the existence of any custom by which sisters have an 
equal right with sister’s sons among Brahmans in the city of 
Gujrat, contrary to Hindu law. The appeal is dismissed with 

costs. 

N 0 T 48 

Before Frizelle and Rivaz, JJ. 

RA IxL A RAM— (Defendant) —APPELLANT. 

Versus 

ASA RAM— (Plaintiff) —RESPONDENT. 

Case No. 240 of 1888. 

Custom — Marriage—Brahman agriculturists of Ropar Tahsil, Amballa 
District—Issue by a Rajput woman who occupied the position of a Karcioa 
wife—Legitimacy. According to the custom obtaining among Brahman 
agriculturists of the Ropar Tahsil, Ambala District, the issue by a Rajput 
woman who stood in the position of a Karewa wife is not excluded from 

inheritance. -- 

No- 50- 

Before Benton and Rivaz, JJ. 

BHAI HARNAM SINGH ANOTHER— (Plaintiffs)— 

appellants. 

Versus 

MUSSAMMAT BHAGWAN DEVI «fc ANOTHER—- 

(Defendants) —RESPONDENTS. 

Case No. 2259 of 1888. 

Jurisdiction— Valuation of suit—Suit to establish right to attach and 

sell property in execution of decree-Value of subject-matter-Punjab Courts 
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Act XVII1 of 1884, section 3.—In a suit for a declaration that a certain house 
of the value of Rs. 6,000 was liable to attachment and sale in execution 
of a decree for Rs. 429. Held that the value of the subject-matter for 
purposes of jurisdiction was the amount of the decree sought to be realized 
out of the property, and not the value of the property itself. 

7. L. R. 15 C. 104 followed. 


No. 62- 

Before Roe, J. 

PANCHU— (Defendant) -PETITIONER. 

Versus^ 

PAN A— (Plaintiff) —RESPONDENT. 

Case No. 1099 of 1889. 

Jurisdiction of Civil and Revenue Courts—Tenancy Act (XVI of 1887), 
section 77— Suit for damages or the money value of the share of the pro¬ 
duce xchich plaintiff , muafidar, uras entitled to receive from the defendant. 
—PlaintifT stated that as muafidar of certain lands he was entitled to take 
from defendant |ths of the produce in kind, that the defendant failed to 
cultivate the land for certain harvests and he consequently sued defen¬ 
dants for a certain sum as damages or the money value of the share of the 
produce which he should have received. Held that the suit as laid in the 
plaint was cognizable by a Revenue Court under section 77 (3) clause m , n or 
p. A mere change of nomenclature as to the relief claimed cannot alter the 
nuture of the suit or the jurisdiction of the Court. 

Petition under section 622 of Act XIV of 1882 for revision oj 
the order of A. C. Marshall , Esquire , District Judge, I/os- 
hiarpur , dated 30th June 1889, affirming the order of Rai 
Ham Kishan , Munsiff , Una , dated the 30 th April 1889. 

Ishwar Das, for petitioner. 

Daswandi Ram, for respondent. 

The facts are given in the judgment. 

Roe, J._The plaint sets forth that plaintiff is muafidar 

of certain lands, that as such he is entitled to take from de¬ 
fendant in kind -Jths of the produce, and that as defendant 
has failed to cultivate the land for certain harvests, plaintiff 
sues him for Rs. 188-12-0 as damages, or the money value of 
the share of the produce which plaintiff ought to have received. 

The suit thus instituted has been heard by a Munsif and the 
appeal from his decree has been heard by the District Judge. Re¬ 
vision is applied for on the ground— 

(l) that the suit falls under (m), (n) or ( p) section 77 

(3) Act XVI of 1887, and is thus not cognizable 
by the Civil Courts j 


i 
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(2) that oven if it is cognizable by the Civil Courts it is 
not cognizable by a Small Cause Court (article 11 
of Schedule II, Act IX of 1887). 

The point is not without difficulty, but after fully considei- 
ing it I am of opinion that the first contention is correct, 
and that the suit is not one cognizable by the Civil Courts. 
The plaintiff is entitled to recover iths of the produce from 
defendant, either because this is due to him as a landlord, in 
which case the sum sued for is rent or the equivalent of rent, 
or he is entitled to recover the |ths as landuevenue payable 
in kind ; he does not alter the nature of the suit, or the 
jurisdiction of the Courts by calling it a suit for damages. From 
the description of the muafi held by plaintiff on the basis of 
which he now sues, that this grant is a family one, made to 
his ancestors as “ Chaudliries ” and for the same reasons con¬ 
tinued to him, I am also of opinion that the suit is one for the 
“ emoluments of an inamdar ” and so falls under clause (m), 

section 77 (3), Act XVI of 1887. 

I hold, therefore, that the suit was one triable by the 
Revenue Courts and therefore beyond the jurisdiction of the 
Civil Courts. But as the parties do not appear to have been 
prejudiced by the trial of the case by the Munsiff, I direct 
that his decee be registered as one of the Court of the Assis¬ 
tant Collector, within whose jurisdiction the land lies. The 
costs in this and the District Court should be treated as cost 
in the case, and the appeal filed in the Court of the District 
Judge be returned for presentation to the Revenue Court 

having jurisdiction. 

No. 55- 

Before Benton and Rivaz, JJ. 

BHAG— (Defendant) —APPELLANT. 

Versus 

GHAS1T A MAL— (Plaintiff) —RESPONDENT. 

Case No. 1995 of 1888. 

Mortgage— Redemption - Mortgagee's charges—Compensation for proper 
and necessary repairs—Liability of mortgagor to pay such compensation 
before redemption.- Where portions of the mortgaged premises twice fell 
down and the mortgagee rebuilt them, it was held that the mortgagor was 
not entitled to redeem, unless upon payment of the sum so expended by the 

mortgagee. 

Ghose on Mortgages, 2nd edition, page 300, referred to. 
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No. 57- 

Befoi'c Frizelle and Benton, JJ. 

MIRZA SURAYA JAH —(Defendant) —APPELLANT. 

Versus 

MUSSAMMAT HA JR A SULTAN ZAMANI BEGAM— 

(Plaintiff) —RESPONDENT. 

Case No. 712 of 1889. 

Maintenance—Arrears of—Punjab Lows' Act (/P of 1872) sections 5 
and 6 —Muhammadan Law — Justice, equity and good Conscience. Held 
(i) that the maintenance of a wife is a question relating to marriage and 
governed by the personal law of the parties as laid down in section 5, 
Punjab Laws’ Act; 

tii) that the Muhammadan Law by which the parties were 
governed does not permit of a claim being made for arrears of main¬ 
tenance unless the same has been previously determined or agreed to by 
the parties. 

Hamilton’s Ilidaya, p. 149, Baillie’s Muhammadan Law, p. 443, Ed. 1805, 
I. L. R. 6 C. 631, VIII C. L.R. p. 242, referred to. 


No- 60. 

Before Frizelle and Benton, JJ. 

JAMAYAT SINGH AND OTHERS— (Defendants)— 

APPELLANTS. 

Versus 

NIHAL CHAND AND OTHERS— (Plaintiffs)— 

RESPONDENTS. 

Case No. 1485 of 1888. 

Right to sue—Mesne profits—Civil Procedure Code (Act XIV of 1882), 
section 244 —Decree for redemption and possession on payment of a certain 
sum—Modification of decree—Final decree making redemption conditional 
on payment of a larger sum—Suit for recovery of mesne profits which accrued 
between the date of obtaining possession under the first decree and payment 
under the final decree —A obtained a decree for redemption and possession 
against B on the 13th May 1884. The decree directed redemption on ' 
payment of Rs. 1,000. A applied for execution and obtained possession on 
14th June 1884. There was further litigation between the parties—appeals 
and a remand—and the first Court after remand directed that A should 
pay Rs. 1,603-12-0 instead of Rs. 1,000. The additional Rs. 603-12-0were 
not paid by A till the 17th January 1887. B claimed from A the profits 
of the land from 14th June 1884 to 17th January 1887. A pleaded that 
the claim did not lie, being barred by section 244, Civil Procedure Code, 
and that the plaintiff was not entitled to the profits claimed. 

Held that the question involved in the case was not a question 
relating to the execution, discharge or satisfaction of the decree. The 
mesne profits claimed, not having been dealt with by the previous 
decree, a separate suit was maintainable for their recovery. 
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Held also that the plaintiff was entitled to the profits claimed. 
Although B legally obtained possession in execution, it was finally 
decided that he was not entitled to possession until he paid Rs. 1,603-12-0. 
Until such payment his possession was wrongful. 


No. 62. 

Befcn'e Plowden and Frizelle , JJ. 

LAKHA SINGH— (Plaintiff)— APPELLANT. 

Versus 

GURMUKH SINGH «fc OTHERS— (Defdts.)— 

RESPONDENTS. 

Case No. 250 of 1887. 

Abandonment — Absentee—Adverse possession. — Plaintiff’s father owned 
property in both the Amritsar and the Umballa Districts. He resided 
sometimes in one and sometimes in the other district, but more frequently 
in the latter. It was not shown that ho had at any time personal possession 
of his lands in the Amritsar District, or realized any profits therefrom. 
At the first Settlement he was recorded as absentee (having been tempo¬ 
rarily absent), but he was present at the second Settlement and was 
recorded as a shareholder along with the defendants. 

On the above facts held that abandonment or adverse possession had 
not been established. 


No. 67- 

Before Plowden and Roe, JJ. 

MALIK ATJLIYA KHAN— (Defendant) —APPELLANT. . 

Versus 

BELI RAM & OTHERS— (Plaintiffs)— RESPONDENTS. 

Case No. 1196 of 1888. 

Muqarraiidar—Rawalpindi District — Status.— A Muqarraridar in the 
Rawalpindi District held to be a tenant with occupancy rights holding 
at certain rates and not an inferior proprietor. 


No. 70. 

Full Bench. 

Before Plow den, Frizelle and Rivaz, JJ. 
THAKUR DAS & OTHERS— (Plaintiffs)— 

APPELLANTS. 

Versus 

TULSI DAS —(Defendant)— RESPONDENT. 

Case No. 1826 of 1887. 

Pre-emption—Punjab Laws' Act (IV of 1872), sections 17 and 18— 
Construction .—Plaintiff obtained a decreo for pre-emption in the first 
Court conditional on payment of Rs. 500 by a specified date. With this 
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order ho duly complied. Defendant appealed to the Divisional Judge as 
regards the price only. The Divisional Judge amended the decree by 
altering the sum of Rs. 500 to Rs. 1,000, and directing that if the 
latter sum, together with the deficient Court-fee stamps in the original 
suit be not paid within two months, the suit shall stand dismissed. Plaintiff 
deposited in Court, within the prescribed period, 2 Government of India 
4 per cent, promissory notes for Rs. 500 each, and paid in the amount 
of the deficient stamp duty. Having done this, he appealed to the Chief 
Court on the question of price. At the hearing it was objected for the 
respondents that the deposit of Promissory Notes was not a payment of 
money—that the plaintiff not having complied with the decree of the 
Divisional Judge, that decree became void, end that therefore the appeal 
could not be sustained. 

Held by the Full Bench— 

(i) that the deposit of the Government P^pmissory Notes was not 

payment of money, and not a sufficient compliance with the 

decree ; 

(ii) but that tho non-compliance with the decree was not fatal to 

the further prosection of the appeal. 

No. 73- 
Full Bench. 

Before Plowden , Roe and Rivaz, JJ. 

MASTU— (Defendant) —APPELLANT. 

Versus 

NAND DAL & OTHERS— (Plaintiffs) —RESPONDENTS. * 
- Case No. 434 of 1888. . 

Minor—Hindu Law —Poicers of uncertificated guardians—Act XL of 
1858, section 18.—Held, by the Full Bench, that a bona fide incumbrance, 
made by the de facto guardian of a Hindu minor for the benefit of the 
estate, and with due regard to the minor’s interests, cannot be impeached 
by the minor on attaining majority, on the ground that the guardian who 
purported to act on his behalf was not a guardian legally constituted 
under Act XL of 1858. 

Civil Judgment No. 83, Punjab Record, 1889, overruled. 

Rivaz J. —We are of opinion that the question referred to 
us should be answered in the negative. It appears to us clear 
that Act XL of 1858 can only operate in regard to those 
guardians who have been appointed under its provisions and 
cannot affect persons who have not availed themselves of those 
provisions. This was the result arrived at by the Eull Bench 
of the Calcutta High Court in the case reported in Indian Laio 
Reports , 4 Calcutta , 927, and we concur in that ruling rather 
than in the opinion expressed by a Division Bench of this Court, 
in Civil Judgment No. 83, Punjab Record, 1889. This being 
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so, we consider that the rule laid down by their Lordships of 
the Privy Council in Ilanooman Par shad Pundey's case governs 
the present reference, and protects a bona fide incumbrancer, who 
has taken from a de facto Hindu manager, where the circum¬ 
stances would support the charge had it emanated from a 
de facto and de jure manager. 

No- 74- 

Full Bench- 

Before Roe , Frizelle and Rivaz, JJ. 

N1GAHAYA— (Defendant) —APPELLANT. 

Versus 

BALLIJ ■* MAL— (Plaintiff) —RESPONDENT. 

Case No. 528 of 1888. 

Limitation Act (XI of 1877), sections 5 and G— Special limitations 
under local and special Acts—Applicability of the general provisions of 
the Limitation Act to such Acts—Registration Act, III of 1877, section 

77 _ Held by the Full Bench, that section 5 of the Limitation Act, XV of 

1877, is applicable to a suit under section 77 of the Registration Act, 
III of 1877, and to suits under local and special laws generally. 

No 76 

Before Benton and Rivaz, JJ 

LALA SEVA RAM— (Defendant)— APPELLANT. 

Versus 

KANSHI RAM— (Plaintiff) —RESPONDENT. 

Case No. 1607 of 1888. 

Civil Procedure Code ( Act XIV of 1882), section 43. Spliting cause of 
action—sections 250, 251, 274, 287, 290, 311 and 312— Material irregulari¬ 
ties in publishing or conducting the sale—Fatal defects—Non-compliance 
■with the provisions of the Code as regards attachment—Limitation Act (XV 
of 1877), schedule II, article 12 —Suit to set aside a sale—Applicability of 
article 12 where sale is null and void. 

H and D obtained an ex-partc decree against K in the Court at 
Peshawar on the 17th December 1883. In May 1884 application was made 
and granted for transfer of this decree for execution to the Court at Rawal¬ 
pindi. Tho latter Court fixed the 6 th of October 1884 for sale of certain 
property (a house situate on revenue-paying land and the land attached there¬ 
to) belonging to the judgment-debtor. On the same date, however, the Court 
passed an order for stay of execution on an application made by K’s mother 
as his guardian to the effect that K was a minor and the decree void in con¬ 
sequence. This order did not reach the Sheriff in time and the sale took 
place as advertised on the date fixed. On the 22nd December 1884 the sale 
was confirmed. On the 4th July 1885, the ex-parte decree was set aside on 
appeal, but tho auction-purchaser was no party to this proceeding. On the 
7th April 1887, K instituted two suits simultaneously ; the first for a declara¬ 
tion that the sqlo of the house was void and for possession thereof, and tho 
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second for recovery of certain revenue-paying lands of which it was alleged 
that the defendants had taken forcible possession 

The contentions raised on behalf of the plaintiff were— 

(i) that the decree was void, having been passed against a minor with¬ 

out the appointment of a guardian ad litem ; 

(ii) that there was no lawful attachment; that no notices and warrants 

had been issued under sections 250 and 251, Civil Procedure 
Code ; that no attachment was made at the spot by proclamation 
nor had an} 7 publication been made at the Court-house or the 
Collector's Office ; that no boundaries had been specified ; that 
no proclamation was issued under section 287 ; and that no 
time for sale was notified as provided in section 290, Civil Pro¬ 
cedure Code ; and 

uii) that the sale was illegal having taken place after the order to sell 
had been withdrawn. 

The auction-purchaser contended, on the other hand, that (i) section 43, 
Civil Procedure Code, barred the one or the other of the two suits, (ii) that 
both suits were barred by article 12, Schedule II of the Limitation Act, (iii) 
that the auction-purchaser was under no obligation to go behind the decree 
and to inquire how it had been obtained or whether the sale had been rightly 
ordered, and (iv) that the suits were not maintainable, vide section 312, Civil 
Procedure Code. 

Held (i) that section 43 did not apply ; that even if there were no 
necessity or justification for bringing two suits, yet as both had 
been instituted simultaneously, one suit could not be said to 
have priority over the other in point of time ; that there was 
no relinquishment and no question of a subsequent suit in 
respect of the portion relinquished. 

1. L. R. 1 A. 050 and \\\ N. 1888, page 147, followed in preference to 
the decision in 7. L. R. 9 4/. 279. 

(ii) that the onus of proving that the plaintiff was a minor at the date 

of the ex-parte decree was on plaintiff; that he had failed to 
discharge it ; and that consequently the decree must be held 
to be valid and binding ; 

(iii) that the suits were maintainable. Their object was not to 

attack the sale on account of irregularities in publishing or con¬ 
ducting it, but for defects of such a nature as made the sale 
void ab initio , having been made without jurisdiction, and 
therefore a nullity ; 

(iv) that the formalities laid down in the Code as preliminary to a 

valid sale had not been complied with and that the sale was 
therefore de facto void ; and 

(v) that article 12 of the Limitation Act did not apply as the suit was 

based on the allegation that the so-called sale was no sale 
at all. 

7. L. R. XI B. 119 and 130 ; and 7. L. R. XII B. 18 followed. 

The observations in 7. L. R. XIV C. 18 explained. 
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No. 77- 

Before Rivaz and Stogdon , JJ. 

BHAGAT SINGH— (Plaintiff)— APPELLANT. 

Versus 

GATJHAR —(Defendant) —RESPONDENT. 

Case No. 78 of 1889. 

Registration Act (III of 1877)— Certificate of Registration — Admissibility 
cf documents notwithstanding absence of executant — section 34, contravention 
of. —The Divisional Judge rejected as inadmissible in evidence a deed of 
mortgage on which the certificate under section 60 of the Registration Act 
had been duly endorsed on the ground that the registration took place 
in the absence of the mortgagor and in contravention of section 34 of the 
Act. 

Held, (following Sah Makhan Lai’s case (15 R. L R. 228 P. C.) that 
the registration was valid, and the document admissible in evidence. 

No- 78. 

Before Rivaz and Stogdon, JJ. 

DHARAM DAS— (Plaintiff)— APPELLANT. 

Versus 

NIAMAT SINGH —(Defendant)— RESPONDENT. 

Case No. 2041 of 1888. 

Limitation Act (XV of 1877), Schedule II, article lb—Waiver—Held 
that the acceptance of an overdue instalment in full, and as such constitutes a 
waiver within the meaning of article 75, Schedule II of the Limitation 
Act. 

• m 

Civil Judgment No. 188, Punjab Record, 1883, distinguished inasmuch 
as there the payments were miscellaneous payments to account and not pay¬ 
ment of an overdue instalment as such. 

No. 82. 

Before Rivaz and Stogdon, JJ. 

KANSHI RAM — (Defendant)— APPELLANT. 

Versus 

JIWAN & OTHERS— (Plaintiffs)— RESPONDENTS. 

Case No. 175 of 1889. 

Custom- Alienation—Suit by Muhammadan ^collaterals of a Hindu 
Khatri—Onus probandi. —Plaintiffs (.Muhammadans by persuasion), the 
collaterals of a childless proprietor of the Khatri caste, sued to contest a 
mortgage by the said proprietor. 

Held that the burden of proof was on the plaintiffs to show that by 
custom they could sue to have the alienation set aside and that they had failed 
to establish any such custom. 
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No. 83- 

Before Roe and Benton, JJ. 

KANSHI RAM— (Plaintiff) —APPELLANT. 

Versus 

THE SECRETARY OF STATE FOR INDIA & BHUP 
SINGH— (Defendants) —RESPONDENTS. 

Case No. 1536 of 1888. 

Stolen money—Bona fide holder—Goods - Contract Act (IX of 1872), sec¬ 
tion 108. —Plaintiff received from B a certain sum of money in satisfaction 
of a lawful debt. Shortly before this payment a theft had taken place in 
the treasury at Lahore in which B’s son was implicated. The Police traced 
the money to the plaintiff and had it produced as evidence in the criminal case 
against the thieves. The Magistrate, acting under section 517, Criminal 
Procedure Code, directed that the money produced be made over to Govern¬ 
ment as part of the stolon property. Plaintiff applied for restoration of his 
money and on refusal instituted the present suit. The defence was that the 
Government held the money under a lawful order, that the plaintiff was not a 
bona fide holder inasroch as he abstained from making an inquiry into the 
title of the previous holder—the son of B —who had committed the theft, and 
that he got no better title to the money than the thief himself under section 
108, Contract Act. 

Held that section 108 of the Contract Act did not apply, that the question 
of good faith did not arise in the case, that the plaintiff had received the money 
as current coin in payment of a lawful debt and was therefore entitled to its 
recovery. 


No. 84 

Bef ore Roe and Benton, JJ. 

RAM CHAND— (Plaintiff)— APPELLANT. 

Versus 

GHTJLAM MUHAMMAD— (Defendant) —RESPONDENT. 

Case No. 172 of 1889. 

Mortgage—Regulation XVII of 1806, section 8—Notice—Official signature. 
—A notice under Regulation XVII of 1806, bore tho signature of the Judge 
unaccompanied with his official designation. Held that the notice was 
invalid. 


No- 88 

Before Fidzelle and Benton , JJ. 

SHARAF AND OTHERS— (Plaintiffs) —APPELLANTS. 


Versus 

MUSSAMMAT BEGAM AND OTHERS— (Defendants) 

RESPONDENTS. 

Case No. 2072 of 1887. 

Custom — Alienation—Gajars of Tahsil Gujar Khan, District Rawal¬ 
pindi—Right of collaterals in the 8th degree to contest alienation by the widow 
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and the mother of the deceased proprietor in favour of his sister and daughter 
.—Found, that there is no well-established custom prevailing among Muham¬ 
madan Gujarsof the Gujar Khan Tahsil, Rawalpindi District, whereby male 
collaterals so distantly related as the 8th degree from the common ancestor 
are permitted to contest an alienation by a widow in favour of her deceased 
husband's daughter. Cf. 119 P. R. 1883. 


No. 90- 

Before Stogdon and Bcachcroft, JJ. 

MALIK PARMANAND- (Plaintiff)— APPELLANT. 

Versus 

KALA & OTHERS— (Defendants) —RESPONDENTS. 

Case No. 128 of 1889. 

Registration Act (111 of 1877), section 23 — Time urithin which a docti- 
ment should be registered—Within four months from its execution—Con¬ 
struction of “ From"— General Clauses Act (I of 1868), section 3 (2)— Pre¬ 
sentation by an unauthorized person. Defect of procedure — section 82, 
Registration Act— In computing the period of four months provided for 
registration by section 23, Registration Act, the day on which the docu¬ 
ment was executed is excluded by force of section 3 (2) of tho General 
Clauses Act (I of 1808). 

Where a document bore the certificate required by section CO of the 
Registration Act showing that it had been registered. 

Held, that notwithstanding that it had been presented for registration 
by an unauthorized person, it must be treated as a registered document. 
(Cf. 77 P. R. 1890). -- 

No. 92 

Before Plowden and Roe, JJ. 

GHANSHAM DAS — Versus — HEMRAJ. . 

Case No. 1 of 1890. 

Registration Act (III of 1877), sections 48 and 49— Oral agreement — 
Unregistered written agreement accompanied icith possession. — Held that 
section 48 of the Registration Act refers only to oral agreements followed 
by possession and does not include the case of an unregistered document 
of which the registration was compulsory. Such document not being regis¬ 
tered has under section 49 no effect. 


No. 96- 

Before Plo'wden and Rivaz, JJ. 

KANHAYA LAL— (Plaintiff) —APPELLANT. 

Versus 

MOHRU AND OTHERS— (Defendant)— RESPONDENTS. 

Case No. 109 of 1889. 

Limitation Act (XV of 1877), Schedule II, articles 113, 135— Suit by 
mortgagee or possession on default of payment of mortgage money .—A 
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mortgage deed stipulated that the mortgage money would be repaid on 
the 14th May 1875, or in default the mortgagee should get possession. The 
mortgagee sued for possession on the 10th May 1887. His suit was dis¬ 
missed as barred by limitation under article 113, Schedule II of the Limita¬ 
tion Act. 

Held, that article 135 applied and that the suit was within time. 


No. 97. 

Before Ploxuden and Benton, JJ. 

LACHMAN SINGH— (Plaintiff)— APPELLANT. 

Versus 

SOHAN SINGH— (Defendant) —RESPONDENT. 

Case No. 1515 of 1888. 

Limitation Act, (XV of 1877), Schedule II, articles 144, 142, 123 and 
127— Devolution of estate upon several persons jointly—Entry of one on 
behalf of all.- -C, the common ancestor of the parties died between 20 and 
14 years before the institution of the suit. Plaintiff sued defendant for his 
share of the estate of C, on the allegation that he had obtained possession 
on the death of C, and had subsequently ehtrusted it to defendant who re¬ 
fused to restore it on demand. It was found that the plaintiff had never 
had actual possession and that there was no trust. 

Held that the suit was barred under article 144, Limitation Act. 
Under the circumstances of the case it could not properly be held that 
the entry of the defendant on the death of C was an entry which vested 
the possession in the plaintiff. 

Further appeal from the order of T. O. Wilkinson , Esquire , 

Divisional Judge , Amritsar Division , dated the 29 th June 

1888. 

Morton and Madan Gopal for appellant. 

Respondent in person. 

The facts are sufficiently given in the judgment of the Court 
which was delivered by 

Plowden, J.—The lower Courts have differed in this case. 

The plaintiffs claim was that Chanda Singh was the com¬ 
mon ancestor of himself and the defendant, that 14 years be¬ 
fore suit Chanda Singh died, and plaintiff got possession, in 
1881 plaintiff entrusted the land in suit to defendant, and on 
his return demanded possession which defendant refused ,* hence 
the suit. 

Defendant said Chanda Singh had died 20 years before, 
denied all knowledge of plaintiff and his father. Dal Singh, 
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denied that plaintiff ever had possession of or entrusted the 
land to him ; and asserted that ho had held possession ever 

since the death of Chanda Singh. 

The suit was instituted in August 1887. The first Court 
examined 2 witnesses, Bambardars, besides the witnesses 
called for the parties. It was apparently doubtful as to the land 
having been entrusted to the defendant by the plaintiff in 1881, 
but seemed to consider that, as the plaintiff was nephew of the 
defendant (not now disputed), and had a title jointly with him 
to ird of Chanda Singh’s share, he was entitled, on failure of the 
defendant to prove adverse possession, to a decree for possession. 

The appellate Court reversed this decree and dismissed 
the suit on the ground that the plaintiff, having alleged 
delivery of his share to the defendant, was bound to prove it, 
that he had failed to prove it, and his suit must therefore he 

dismissed. 

We have no hesitation in holding that the plaintiff s suit 
cannot be disposed of in this manner. If the allegation in the 
plaint that plaintiff entrusted his land to defendant be omitted, 
the remaining circumstances stated arc sufficient, if pro\ ed, to 

entitle the plaintiff to the decree asked for. 

Before we decided the appeal, it is expedient to ascertain 

what proceedings took place on the death of Chanda Singh. 

The table is as follows :— 

MEHTAB SINGH. 

_l 

r 


Chanda Singh, 
deceased. 


1 

Ganda Singh, 

I 

Buta, 


* 

1 


Jhanda Singh 
d. s. p. 


Badhawa. 


Sohan Singh 
D. 


! 


Dal Singh, 

I 

Lachman Singh, 
P. 


Sundar Singh, 
deceased 
a widow 
Mussammat 
Bhagwan Devi. 

Bachman Singh is at least 40 years of age probably more. 
He says Dal Singh died 40 years ago at the village of Bagga. 
In the last Amritsar Settlement, a joint khata of 29 ghumaos, 15 

marlas was recorded as owned by— 

Buta Singh, son of Ganda Singh ... 1 share 

Chanda Singh, ancestor of parties ... 1 »> 

Other persons ... ... • • • • • • ^ shares 

and the present suit is for -^rd of Chanda Singh’s ?th share, that 
is for 2 ghumaos, 3 kanals, 4 marlas. 
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It follows that in the Settlement record there is no joint 
khata of the parties : and the plaintiff is suing for possession of 
the ird of Chanda Singh’s share, which devolved as regards title 
upon the plaintiff, the defendant and Sundar Singh, or his 
widow, on the death of Chanda Singh, the time of whose death is 
disputed. 

The plaintiff’s alleged possession is denied by the defendant, 
and it is necessary to ascertain whether he ever got possession 
and, if so, when and how. Some light will probably be thrown 
on this question by the revenue proceedings on Chanda Singh’s 
death, which have not been referred to or placed with the 
file. 

We accordingly call for the mutation file on Chanda Singh’s 
death, and on its arrival, further orders will be passed. 

The final order of the Court was delivered as follows : 

The return shows that there is no file of mutation on the 
death of Chanda Singh, and that the absence of it is capable of 
explanation, if he died between 1865 and 1873. This agrees 
with the statements, of both parties, as plaintiff puts his death 
in 1873 and defendant in 1867. 

Turning to the evidence T am inclined to agree with the 
Divisional Judge that the witnesses as to the plaintiff having 
entrusted the land to the defendant and to his having had actual 
possession are not to be trusted. 

The only facts that can be relied upon with any certainty 
seem to me to be these :— 

Dal Singh, father of plaintiff, left the vil age some 40 years 
ago and went to Bagga, and, as plaintiff says, died there about 
40 years ago, plaintiff having then been born. Some 14 to 20 
years ago, Chanda Singh died and on his death his share of £th 
in the joint khata descended upon his son, Sohan Singh, de¬ 
fendant, the son of Dal Singh, plaintiff, and Sundar Singh or his 
widow. Sohan Singh took possession of the land occupied by 
his father and has had possession ever since. 

Recently the plaintiff has come to the village and demanded 
his father’s share, but the defendant has refused to give it to 
him, and in fact the plaintiff has never had actual possession, 
though his name, by some means not known, found its way into 
the annual papers before 1878, 
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The question is whether on these facts the plaintiff is en¬ 
titled to possession as against defendant of $rd share in Chanda 
Singh’s £th of the khata , to which he clearly makes out a title 
through his father, Dal Singh. 

The question turns upon this, whether the possession of the 
defendant has been adverse to the plaintiff from the date when 
the defendant took possession, that is, upon the death of Chanda 
Singh 1 If it has, the plaintiff’s suit is barred under article 
144 of the Limitation Act, and his title extinguished under 
section 28. 

I may observe that article 144 applies to this suit for pos¬ 
session because no other article does. Article 123 does not apply 
because this suit is not either in form or in substance a suit for 
a distributive share of the property of an intestate. Nor is it a 
suit falling under article 127 because though the property in 
suit is a share in joint property, there is nothing to show that 
the joint owners were a joint family when Chanda Singh died 
or at any time since. 

This leaves article 142 and article 1 44. As to both, the 
question is the same—Has the defendant held possession for 
the plaintiff as well as himself ? If he has not, the plaintiff 
has never had possession, and therefore has not been dispossessed, 
and article 142 does not apply, and the possession of defendant 
has been adverse, so that article 144 does apply as above 
stated. 

Now I do not doubt that when an estate devolves, in its 

entirety, upon several persons jointly and one of them enters 

upon or takes possession of the estate, that entry may be an 

entry on behalf of all, and that the consequent possession of a 
% 

co-heir, who has thus entered on behalf of all, is the possession 
of all the co-heirs. Whether the entry is an entry on behalf of 
all the co-heirs or on behalf of the entering co-heir alone is a 
question of fact, and in the absence of any evidence it may be 
presumed and often would be presumed as a presumption of fact, 
and not of law, to be an entry on behalf of all the co-heirs, or at 
any rate of all the co-heirs of whose existence and title the 
entering co-heir was aware at the time of entry. 

It is perhaps remarkable that there are no decisions on this 
question of entry in the Indian reports. But joint ownership 
is well-known to the English law, in several forms—as by joint 
tenants, tenants in common, and co-parceners—and under the 
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common law and before the Statute of Limitations (3 and 4 Will. 
TV C. 27, s. 12) the entry of any co-tenant enured for the 
benefit of all, when not adverse to his co-tenants. (Foster’s 
Joint Ownership, page 13, and cases cited at page 46 and page 
55). Since the statute the possession of one is not the possession 
of all, and consequently the entry of one does not operate to vest 
the possession in all (see page 14). 

The Indian Limitation Act has no provision corresponding 
to section 12 of the English Act, and the rule of the English 
Common law, as to the possession of one of several owners, 
having a joint title, being the possession of all, is of daily 
application in our Courts. 

Under the circumstances of this case, I do not think it 
can properly be held that the entry of Solian Singh on Chanda 
Singh’s death was an entry which vested the possession in the 
present plaintiff. Dal Singh, his father, had left the village and 
settled and died elsewhere at least 20 years before and there is 
nothing to show that Sohan Singh knew, at the time of entry, 
of the existence of his son. The estate was a small one. Though 
the defendant may be exaggerating in saying in his answer that 
he knows nothing of Dal Singh and the plaintiff, it is not at all 
improbable that he knew nothing about plaintiff at the time, 
and had no thought about his father who had died at least 20 
years before that. 

On the whole I think it is a proper conclusion that Sohan 
Singh did not enter into possession on behalf of the plaintiff, 
that the latter has therefore never had constructive possession 
through Sohan Singh ; and he has never had actual possession. 
Consequently this suit, brought at least 20 years after the death 
of Chanda Singh from whom the plaintiff derives his title, is 
barred under article 144 by the advei-se possession of the 

defendant for more than 12 years. 

% 

The appeal should consequently be dismissed with costs. 

Benton, J.—I concur in the result arrived at by my 
learned colleague and generally in the steps by which it is 
reached. The plaintiff alleged he had got possession of his 
share after Chanda Singh’s death, so that the suit could not be 
regarded as one for that share which had already been obtained 
with reference to article 123, Schedule II, Limitation Act, 
although if that article could be regarded as applicable, it would 
not alter the case. Generally speaking in this country one of 
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several sharers who enters on an inheritance should I think he 
regarded as acting on his own behalf only unless there be 
circumstances which point to a different intention, as for in¬ 
stance, if there were a suit for possession of the whole and it 
appeared on the face of the proceedings that the plaintiff admitted 
there were co-sharers for whose share he sued along with 
his own. Here the plaintiff’s existence appears to have been 
ignored by the defendant in possession. 

The appeal is dismissed with costs. 

No- 98. 

Before Ploivdcn and Roe, JJ. 

MUSSAMMAT DEOKIE— (Defendant) —APPELLANT. 

Versus 

RAM DHAN, Guardian ad litem , of the son of 
WAZIRA, deceased — (Plaintiff) —RESPONDENT. 

Case No 1389 of 18S8. 

Custom—Marriage —Rajputs of Sartora clan of Kangra—Janjrura form 
of marriage. — Found, that by the custom of Sartora Rajputs of the Kangra 
District, a Janjrara or widow-marriage is valid. 

No. 99 

* •' Before Ploivdcn and Frizelle, JJ. 

NIHAL CHAND— (Decree-holder) —APPELLANT. 

Versus 

SAFDAR HUSSAIN AND OTHERS'— (Judgment-debtors) —* 

RESPONDENTS. 

Case No. 428 of 1889. 

Execution of decree—Civil Procedure Code , section 230 J)— Certain 

date, _The decree in this case provided that Us. 8,000 were due to the 

decree-holder ; that Rs. 400 should be paid annually on account of 
interest of this sum, and that in case of default for 2 years, the decree- 
holder would be competent to recover Rs 8,000 with interest. 

Held, that the decree did not direct payment of Rs. 8,000 to be 
made at a certain date within the meaning of section 230, Civil Procedure 
Code. - 

No. 100. 

Before Ploicden and Roe, JJ. 

g££IB DIAL AND OTHERS— (Plaintiffs) —APPELLANTS. 

Versus 

HIRA NAND AND OTHERS— (Defendants) — 

RESPONDENTS. 

Case No. 1682 of 1888. 

Specific Relief Act (I of 1S77>, sections 12, 21 and 24— Specific 
performance of an agreement to execute and register a deed in favour of 
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a third party—Personal bar —Plaintiff sued defendant for pre-emption of 
a shop. An agreement was made between parties that they should unite 
in gifting the shop to a Dharmsala, and a petition describing the terms of 
the compromise was submitted to Court and the suit withdrawn. Defendant 
subsequently refused to carry out the agreement. Plaintiff sued for specific 
performance of the agreement to execute and register a deed of dedication 
in favour of the Dharmsala. The defendant pleaded (1) that the agreement 
as embodied in the petition to Court was inadmissible in evidence for 
want of registration ; ui) that specific performance of an agreement can¬ 
not be enforced in favour of a person who could not recover compen¬ 
sation for its breach and that the plaintiff in this case could not recover 
compensation, a third party being the beneficiary under the agreement, 
rnd the only person damaged by its breach ; and iiii) that a suit for 
specific performance of an agreement to register did not lie. 

Held (i) that the agreement did not require registration. It did 
not of itself purport or operate to create, declare, or assign any right, title 
or interest, to or in, immovable property ; and (ii) that the suit for specific 
performance of the agreement to execute and register the deed of 
dedication was maintainable. Section 24, Specific Relief Act, deals with 
objections not derived from the nature of the contract, but objections 
personal to the plaintiff, and there is nothing in the law r to prevent a 
suit lying for specific performance of an agreement to register an instru¬ 
ment which has yet to be executed, a suit distinct, from a suit to compel 
registration of an already executed deed, of which the registration is com¬ 
pulsory. 


No. 104 

Before Plowden , J. 

BAHADUR ALI AND OTHERS —(Defendants)— 

PETITIONERS. 

Versus 

NIHALA —(Plaintiff) —RESPONDENT. 

Case No. 107 of 1890. 

Jurisaicnon of Rctcnuc Courts—Punjab Tenancy Act (XVI of 1887), 
section 77, clause 1—Suit beticecn a landlord and tenant arising out of 
the conditions on ichich a tenancy is held. —An occupancy tenant having 
mortgaged his holding, the landlord sued to set aside the mortgage and 
obtained possession by decree of Court. The mortgagees then relinquished 
their charge on the land and the occupancy tenant sued to recover 
possession on the ground that the reason for the forfeiture had ceased to 
exist. 

Held, that the suit was cognizable by a Revenue Court under section 
77 (i) of the Punjab Tenancy Act, 1877. It was in consequence of a 
breach of the conditions against mortgaging that the plaintiff was deprived 
of the possession, which under altered circumstances ho now sought to 
recover. Thus the suit arose indirectly, if not directly, out of the con¬ 
ditions on which the tenancy w’as held. 
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No. 105- 

Before Plowden and Roe , JJ. 

ROD A —(Defendant)— APPLICANT. 

Versus 

KAHN A AND OTHERS— (Plaintiffs) —RESPONDENTS. 

Case No. 941 of 1889. 

JurisdictioJi of Revenue Courts — Punjab Tenancy Act (A '.VI of 1887), 
section 77 ( i)—Suit arising out of the conditions on which a tenancy is 
held— A tenant-at-will having cut certain trees, the proprietors sued him 
for the price thereof. They alleged that by custom the tenant was not 
entitled to cut timber. Held that the suit was cognizable by a Revenue 
Court under section 77 (») of the Tenancy Act, 1887, as a suit arising 
out of the condition on which the tenancy was held. 

No. 106. 

Before Plowden , J. 

RAM CHAND —(Plaintiff)— PETITIONER, 

Versus 

UTTAM CHAND —(Defendant)— RESPONDENT. 

Case No. 1835 of 1889. 

Jurisdiction of Revenue Court—Suit by co-mortgagee fur share oj produce 
—Punjab Tenancy Act, (XVI of 1887), section 77, clause (k) — Punjab Land 
Revenue Act (XVII of 1887), section (2) and 3 (3).—A suit by a co-mortgagee 
of a holding to recover his share of the produce from another co-mort¬ 
gagee is cognizable by a Revenue Court under section i i (k) of the 1 un¬ 
jab Tenancy Act, 1887. The expression holding in that section bears the 
same sense as in the Land Revenue Act, 1887, and by the latter act, a 
land owner includes a mortgagee. 

Civil judgment No. 34, Punjab Record, 1888, distinguished, as being a 
ruling upon a provision of law in different terms, which has since been 
repealed. - 

No. 112- 
Full Bench. 

Before Plowden, Benton , Rivas, Stocjdon and Beachcroft, JJ • 

RAM SARAN DAS <fc ANOTHER— (Plaintiffs) — 

APPELLANTS. 

Versus 

MEHTAB —(Defendant) —RESPONDENT. 

Case No. 1539 of 1888. 

Limitation Act (XV of 1877), Schedule II, articles 132 and 147 —Suit 
on a mortgage-bond—English mortgage .—Held by the Full Bench (Benton, J. 
dissenting) that a suit to recover the principal and interest due upon a 
deed of simple mortgage by sale of the mortgaged property is governed as 
regards limitation by article 132, and not by article 117 of the 2nd sche¬ 
dule of the Limitation Act of 1877. 

Indian Law Reports, XIV Calcutta, 730 followed. 

35. P. R. 1884 and 151, Punjub Record, 1888 overruled. 
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No 114- 

Before Stogdon and Bcachvroft , JJ. 

GANPAT RAI AND OTHERS—(Defendants)— 

APPELLANTS. 

Versus 

JIWAN LAL-(Plaintiffs)—RESPONDENTS. 

Case No. 357 of 1889. 

Mortgage—Mortgagor and mortgagee—Landlord and tenant—Adverse 
possession — Limitation Act (XV of 1877', Schedule II, articles 135 and 144 
— S mortgaged a house to G in 1815. The mortgage was with possession 
with right to the mortgagee to live in the house himself or to let it to 
tenants, but as a matter of fact the mortgagors aud his descendants continued 
in possession till the commencement of the present litigation. The period of 
limitation for redemption expired in 1875. 

In 1881 the mortgagee obtained a decree for rent against the mortga¬ 
gors. In 1882, the mortgagors sued for a declaration that they were pro¬ 
prietors by adverse possession or in default, for redemption, It was found 
that they had paid rent and that there had been no adverse possession. The 
claim for redemption was found tc be time-barred. 

In 1888, the legal heir of the mortgagee sold the house to plaintiff 
who sued defendant as tenants for ejectment. Defendants pleaded that 
the suit was barred by articles 135 and 141 of the second schedule of the 
Limitation Act (XV of 1877) and that they had been in adverse possession 
for more than 12 years. 

Held (i) that the suit was not barred. Article 135 applies only to cases 
where the mortgagee is not in actual or constructive possession of the pro¬ 
perty. The present suit was not by a mortgagee out of possession to 
recover possession from a mortgagor in possession, but was based on the 
allegation that the mortgagor continued in possession as tenant of the 
mortgagee. 

(ii) that there had been no adverse possession. The judgment of 1882 
was a clear authority for holding that the mortgagors had paid rent and it 
was res judicata as to the character of possession till then. Since 1882 
sufficient time had not elapsed to entitle them to claim ownership by adverse 
possession. Adverse possession not having been proved, tho defondant must 
bo held to bo still tenants and liable to ejectment. 

No. 116 
Full Bench- 

Before Blow den, Rivaz and Stogdon, JJ. 

ILAHIYA OTHERS— (Defendants) —APPELLANTS. 

Versus 

GANDA SINGH ANOTHER— (Plaintiffs)— RESPON¬ 

DENTS. 

Case No. 2347 of 1888. 

Limitation— Suit for possession of land by collaterals of a sonless pro¬ 
prietor — Period of limitation applicable —R. S., a childless proprietor, sold 
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his land by a deed, dated August 12th, 1880, and gave possession to the 
vendees. On August 8th, 1881, he died, and on October Oth, 1887, the 
plaintiffs' collateral heirs of Ram Singh, sued the vondecs for possession. 

Held that the suit was not barred by limitation and that it was not 

necessary to the maintenance of the suit to ask for a declaration that the 

deed of sale did not bind the heirs. 

No. 10, Punjab Record, 1890, distinguished. 

Plowdex, J.—The question referred to the Full Bench for 
decision is, whether or no, the present suit is within limitation. 


The material facts are these— 

Bam Singh, a childless proprietor, sold the property in dis¬ 
pute which is said to be ancestral, by registered deed, dated 
August 12th, 1880, to the defendants, and died on August 8tli, 
1884. The plaintiffs, who are near collateral heirs of Bam 
Singh, brought this suit on October 6th, 1887, for possession of 
the land sold. 


It is alleged by plaintiffs that the deceased was not com¬ 
petent to alienate the land without lawful necessity, and that 
there was no lawful necessity. , For the purposes of this reference, 
it must be taken that all the allegations of the plaintiffs are 
correct ; that possession was given at the time of sale ; and that 
no suit was brought during the life-time of Bam Singh to declare 
that the sale would be invalid against the heirs of Bam Singh 
after his death. It is a question in this suit on the merits whe¬ 
ther the plaintiffs’ title to possession is superior to that of the 
defendants ; but for the purposes of this reference the title of 


the plaintiffs must be taken to be superior. 

There are conflicting decisions of this Court as to the time 
from which limitation runs in a suit of this kind, and there is 
no specific provision in the Limitation Act similar to that in 
article 141 (which refers to article 140) fora suit by a Hindu or 
Muhammadan entitled to the possession of immoveable property 
on the death of a Hindu or Muhammadan male. The Court lias 
decided that article 140 probably does not apply to such a case as 
the present, in No. 155, Punjab Record 1883, and per Barkley, J. 
in No. 48, Punjab Record , 1885 (Burney, J. dubitante) that it 
does not apply, and that article 144 does apply, per Barkley, J. 
in the same case (see also 155 of 1883). In this case it was held 
that under article 144, time runs from the date of the death of 
the vendor, when the heir’s title to possession accrues. 

In No. 10, Punjab Record , 1890, a single Judge held that 
article 144 applied, and time began to run from the date of 
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possession be in# given to the vendee, and this was followed in 
Civil Appeal No. 2042 of 188S decided by a Bench. 

It is clear that whether article 140, or article 144 applies 
and in the latter event, whether time runs from the date of 
delivery of possession to the vendee, or from the death of the 
vendor, the present suit is prima facie within time, possession 
having been delivered on August 12th, 1880. 

"We adopt the view that a childless proprietor is full 
owner of ancestral property in his possession, notwithstanding 
that his power of disposition is not absolute, and that an 
alienation in excess of his powers is voidable pro tanto by his 
heirs. 

The act of which the heirs have a right to complain in 
this case is, that Bam Singh assumed to transfer their contin¬ 
gent interests, as well as his own, by the deed of August 12th, 

1880, that is, to give to the vendees in the land transferred, 
an interest to endure beyond his own life. That act according 
to numerous decisions of this Court gave the plaintiffs a right 
to come into Court forthwith for a particular relief, namely, 
a declaration that the transfer should not affect them after 
the death of Ram Singh. It did not give them a title to relief 
by delivery t) them forthwith of possession of the land trans¬ 
ferred. But on August 8th, 1884, an event occurred, namely 
the death of Ram Singh, which, (accepting the allegation of 
the plaintiffs as correct), gave them a title to immediate 
possession of the land transferred, and to a relief to which they 
were not previously entitled by reason of the original act of 
transfer by Ram Singh. 

Now it appears to us that the suit of the plaintiffs for 
this relief granting that the period is to be reckoned from the 
date of delivery of possession to the vendees, and not from 
the death of Ram Singh, is not affected as to limitation by the 
circumstance that they did not, during the life time of 
Ram Singh, sue for a specific declaration that the transfer by 
Ram Singh should be void as against them after his death. 
Their claim is that they have a title to possession superior to 
that of the vendees now that Ram Singh is dead, notwith¬ 
standing the sale by Ram Singh and the vendees’ possession 
for 7 years. That claim may be met by a defence that the 
title of the vendees under their deed of transfer accompanied 
by delivery of possession is superior to that of the plaintifis, 
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but this is a defence on the merits. The claim is not, we 
think, defeated on the ground of limitation, by the mere fact 
that the plaintiffs did not sue during the life-time of Ram 
Singh for a relief to which they were entitled then, but are not 
entitled now : a relief for which they cannot now sue by reason 
of article 120 of the Limitation Act, but for which at the same 
time they have no occasion to sue, now that Ram Singh is dead. 
If Ram Singh had died and they had sued, both within 6 years, 
it would not have been necessary for them to ask for this relief 
in addition to possession. 

There may be cases in which in a suit foi* possession, tlio 
suit although it is brought within 1 2 years from the date fixed 
by the Act of Limitation, is barred because it is necessary in 
that suit to ask for some other relief, and the suit for this latter 
relief is barred. There is an example of this in the suit decided 
by the Judicial Committee of the Privy Council, and reported 
at Indian law Reports , XV Calcutta, page G5. The case relied 
upon by the defendants in Indian law Reports , XIIT, Calcutta 
308, seems to be another example. There their Lordships held 
that the reversioner’s suit to recover possession from a son 
adopted by 2 Hindu widows was not maintainable, though 
brought within 12 years of the death of the survivor of them, 
being brought more than 12 years after the adoption, which 
was the cause of the defendant’s possession. In both these 
suits their Lordships seem to have considered that it was 
necessary in the second suit for the plaintiffs to ask, in one, 
for the cancellation of a deed executed by the plaintiff, in the 
other for setting aside of the adoption, as well as for the relief 
actually sought, viz., recovery of the property claimed. In the 
present case it was not in our opinion necessary for the plain¬ 
tiffs to sue in Ram Singh’s life for a declaration that the 
transfer by Ram Singh should be void as against them, after 
his death, though they had the right to do so, and it is not 
necessary for them to ask for this declaration now that he is 
dead, and they have (en hypothesi ) a superior title to that of 
the defendants, to possession of the land claimed. Possibly 
their omission to do so, coupled with 12 years’ possession by 
the vendees during the vendor’s life would be fatal to a suit 
for possession brought after the vendor’s death but this is 
not the point before us. The ground on which this point was 
decided in No. 10 of Punjab Record , 1890, and in No. 2042 of 
1888, was that the possession of the vendees was adverse from 
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the date of their taking possession, and not that the plaintiffs 
had omitted to sue or were too late to sue for a declaration 
that the transfer should not take effect after the death of the 
vendor. 

"We are therefore of opinion that the question referred 
should be answered by saying that the present suit is within 
limitation. 


No. 120- 

Before Plowden, J. 

BAHRAM KHAN cfc OTHERS— (Defdts.) —APPDTS. 

Versus 

BAGH SINGH —(Plaintiff)— RESPONDENT. 

Case No. 140 of 1S90. 

Civil Procedure Code (Act XIV of 1882 \ section 510 -Slay of sale of 
immovable properly in execution of decree , appeal against which is pend- 
* n Q ‘—Where a decree for money is passed in favour of plaintiff in 
respect to a portion only of his claim and he appeals for the portion dis¬ 
allowed, and no appeal or cross-objection has been presented by the de¬ 
fendant against the portion of the decree which is in favour of the plaintiff, 
thero is no appeal pending against the decree as regards the portion within 
the meaning of the last clause of section 54G, Civil Procedure Code, so as to 
entitle the defendant to an order staying sale of property ordered to be sold 
in execution of the decree. 

First appeal from the. order of the Subordinate Judge of RarvaU 

pindi, dated the 19 th July 1889. 

Ishar Das for respondent. 

The facts are given in the judgment of 

Plowdf.n, J.—On July 19th, 1889, the Subordinate Judge 
made a decree against the defendants for Rs. 2,091-15-0 out 
of Rs. 7,000 claimed. On November 1st, 1889, the plaintiff 
appealed to this Court for an additional sum of Rs. 2,498-12-0. 

On November 16tli, 1889, the plaintiff applied for execu¬ 
tion of the decree of July 9tli, 1889, for Rs. 2,091-15-0. Some 
immovable property was attached and put up to sale on 
March 13th, 1890, but there were no bids. On March 16th, 
the decree-holder applied for leave to bid and it was granted ; 
and an order was issued for a fresh proclamation of sale for April 
16th, and report on April 18th. 

In the meantime on March 10th, the judgment-debtor had 
applied to the lower Court for stay of execution, and it was 
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refused. He stated, as was the fact, that he had applied to this 
Court for stay of execution. He had so applied on February 
28th and on March 19th ; this Court directed notice to issue and 
stayed execution meantime. 

To-day the plaintiff appears to show clause. He states 
that no appeal or cross-objection has been filed by the judg¬ 
ment-debtors. The judgment-debtor, Bahrain Khan, is present, 
and admits he has filed no cross appeal and no cross-objection. 
He states he has not filed the latter because he had no funds 
and he has still time to file it. 

The record of this Court shows that notice to defend 
the appeal of the plaintiff was served on the defendant on 
December 19th, 1889. He had one month under section 561, 

Civil Procedure Code, to file a cross-objection, but none has yet 
been filed. 

The question is, whether under the circumstances the last 
clause of section 546, Civil Procedure Code, applies, that is, 
whether an appeal is pending against the decree of July 19th, 
1 889 within the meaning of that clause. 

In my opinion there is not an appeal pending against 
the decree of July 19th, so far as it relates to the sum of 
Rs. 2,091-15-0. 

The clause is evidently intended to protect immovable 
property from sale while there is a chance that the decree 
under which the sale is made may be reversed, it not being a 
necessary consequence of such reversal that a sale made under 
the decree while subsisting, will be set aside. According to 
the words of the section, no doubt an appeal is pending 
against the decree, though the appeal is only against that por¬ 
tion of the decree which in effect dismisses the rest of the 
claim. If a cross-objection had been filed by the defendant 
under section 561, Civil Procedure Code, I should be disposed to 
hold that there is an appeal pending within the meaning of the 
section, but this is not the case. Here there is no proceeding 
before this Court under which the decree for Rs. 2,091-15-0 
can be reversed, and there is no reason why the decree for that 
amount should not bo fully executed. 

The application is accordingly dismissed but without costs. 
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No. 121- 

Before Plowden, J. 

MAYA MAL— (Plaintiff)— PETITIONER. 

Versus 

BELA SINGH AND ANOTHER— (Defendants)— 

RESPONDENTS. 

Case No. 1181 of 1S89. 

Jurisdiction —Value of subject-matter - Suit by a decree-holder to 
establish his right to attach certain property. - For the purpose of jurisdic¬ 
tion, the value of a suit by a defeated decree-holder to establish his right 
to attach certain property released from attachment is the value of that 
right to the plaintiff, Where the value of the property exceeds the amount 
of the decree, the value to the plaintiff is limited to the amount of his 
decree, but where the amount of the decree exceeds the value of the property, 
the value to the plaintiff is the value of the property. 


No- 123. 

Before Plowden and Benton, JJ. 

MUSSAMMAT ASMAT-UN-NISSA & OTHERS— 

(Defendants)— APPELLANTS. 

Versus 

SAYAD AHMAD ALI— (Plaintiff)— RESPONDENT. 

Case No. 155 of 1889. 

Custom - -Inheritance — Saiyad agriculturists of Unchagaon, Delhi Dis¬ 
trict—Succession of widow of only son who predeceased his father .— 
In a suit, the parties to which were Saiyad agriculturists of Mauza 
Unchagaon, Delhi Distinct, the widow of an only son who predeceased 
his father, clnimed to succeed by custom to a life interest in his father- 
in-law’s estate. 

Held that the burden of proving such a custom lay on her, and that 
she had failed to discharge it. 

No- 125. 

Before Plowden and Rivaz, JJ. 

SHARAF ALI & OTHERS— (Defendants)— APPELLTS. 

Versus 

KARIMULLA— (Plaintiff)— RESPONDENT. 

Case No. 782 of 1888. 

Custom — Alienation—Gift by a sonless proprietor of his self-acquired 
property to daughter's sons —Chib Rajputs of Mouza Chak Natha , district 
Gujrat .—Found that no custom exists among Chib Rajputs of the Gujrat 
district, which prevents a childless proprietor from making a valid gift 
of his self-acquired immovable property to his daughters’ sons in the presence 
of near agnates. 
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No. 126. 

Before Plowden and Benton, JJ. 

LADHU A' OTHERS —(Plaintiffs)— APPELLANTS. 

Versus 

MUSSAMMATS DAULATI & ALLAH BIBT—(Defdts.)— 

RESPONDENTS. 

Case No. 2 49 of 1S89. 

Custom Alienation—Gift by iciiiow of a sonless proprietor to her daughter 
Bhatli Rajputs of Lahore Tahsil—Suit by collaterals in the 7th degree from 
the common ancestor—Burden of proof—Mode of calculating degrees of 
relationship. —In a suit the parties to which were Bhatti Rajputs of Lahore 
Tahsil, the widow of a sonless proprietor gifted her husband’s land in favour 
of their daughter. Collaterals of her husband in the 7th degree from the 
common ancestor contested the alienation. Held that they were too remote 
to entitle them to sue the daughter. 

In calculating degrees of relationship, the proper course is to begin 
with the generation of the deceased and to count upwards, untill the com¬ 
mon ancestor is reached, whose generation should be also included. All 
the descendants of the common ancestor however remote are entitled to 
succeed. 


No 128. 

Before Plowden and Benton, JJ. 

FAZE A & OTHERS—(Plaintiffs)—APPELLANTS. 

Versus 

ALLA , BAKHSH & OTHERS—(Defendants)—RESPDTS. 

Case No. 392 of 1889. 

Custom — Alienation — Gift, by sonless proprietor to sister's sons in pre¬ 
sence of widow , brothers and nephew — Lalla Jots of Gujrat. —In a suit 
the parties to which were Lalla Jats of the Gujrat Tahsil, a gift was 
made by a sonless proprietor to his sister’s sons in the presence of a widow, 
brothers and a nephew. The sister’s sons also claimed on the ground that 
they had lived with the deceased like khena-damads and were entitled to 
succeed by custom. 

Held, (i) that thd appointment as heirs of daughter’s husbands only 
was recognised by custom, and (ii ) that the sister’s sons, on whom the onus 
lay, under the circumstances of the case, had failed to establish a custom 
validating the gift impugned. 

Further appeal from the order of F. P. Jieachcroft , Esquire, Divi¬ 
sional Judge, Jhelum Division, dated the 6th February 1889. 

The facts are given in the judgment of— 

Benton, .7.—The plaintiffs are the sister’s sons of one 
Umar Bakhsli, a childless proprietor, and they claim posses¬ 
sion of his land on the ground that he gave it to them, and 
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that they have lived with him like khana-damads or sons-in- 
law. The defendants are the widow, the brothers and a 
nephew of the deceased, and they disputed the deceased’s right 
to bestow the land by gift on his sister’s sons, and their right 
to be treated as resident sons-in-law. 

The first Court found in the plaintiff’s favour that the 
gift was valid. The Divisional Judge has reversed the finding 
and dismissed the plaintiff’s claim. 

The parties are Lalla Jats of Tahsil Gujrat. The leading 
tribe in that part of the country, judging from the Jiiuaj-i-am , 
would appear to be A\ araiches. The Kiicctj-i-cim has been 
prepared cliicily for them, and generally speaking other tribes— 
Jats and Gu.jars—are said to follow the same custom. From 
this it follows generally that any precedent found applicable to 
one of these tribes is good for them all. 

These tribes all admit the appointment of resident sons- 
in-law as heirs, but the custom is strictly applicable to 
daughter's husbands, and cannot be made applicable to other 
relations not related through daughters. The circumstance 
that the plaintiffs may or may not have lived with the 
deceased, cannot therefore be allowed to affect the validity of 
the gift. 

In support of the contention that the gift was valid, the 
plaintiffs were able to obtain the evidence of a number of 
respectable witnesses in their favour. Strange to say, however, 
not a single instance of such a gift as that in dispute having 
been made and maintained could be adduced. Their evidence 
cannot, therefore, be regarded as of any value. On the other 
hand the Riwaj-i-am (para. 21) which is said to be applicable 
to this class of Jats sets forth with regard to gifts, that for 
religious purposes they may be made to the extent of 2, 4 or 
10 per cent, of the estate, but not under such circumstances as 
would press hard on collaterals. This note of custom is only 
applicable by inference to the present case, but the natural infer¬ 
ence is that such gifts, as the present, are inadmissible, otherwise 
the fact would have been stated. 

With regard to precedents, the defendants were not in the 
same destitute state as the plaintiffs. There were three cases 
decided by the local Courts, one of Waraiches and two of other 
Jats, in which gifts to sister’s sons had been held invalid. 
The published case, Punjab Record, No. 18 of 1880, in which 
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the parties were Oujars, was a ease exactly in point. A gift to 
a sister’s son was set aside after Dill enquiry on remand. 
The persons contesting the gift were nephews. In Punjab 
Record, No. 110 of 1885, the collaterals were in the 4th and 5tli 
degree, and were unable to prove that the gift was invalid. The 
circumstances of that case, in which the collaterals were so much 
more remote, clearly distinguish it from the present. There 
seem to be no other reported cases from the Cluj rat District in 
point. 


As regards the burden of proof, we have no hesitation in 
saying in the present instance, considering how nearly the 
defendants are related to the deceased, that it was on the plain¬ 
tiffs, and that they have failed to discharge it. 

We accordingly allirm the* decree of the Court below and 
dismiss the appeal with costs. 

Plowdkn, J.—T concur. The oral evidence for the plain¬ 
tiffs is admissible, but its value is at best no greater than that 
of the Riiraj-i-am which is founded on similar declarations of 
persons in a position to he acquainted with custom. Of the 
cases cited by the defendant in his appeal only tho«e noticed 
above are in point. Tn 110 of Punjab Record, 1885, if the onus 
had lain on those interested to support the gift, the decree ought, 
in the opinion of the* Courts, to have been against them. The 
present suit is distinguishable by the objectors being so much 
more nearly related to the donor. 


No. 130- 

Reforc St orjd on find Reach croft, JJ. 
PAR-TAB ST NO IT A ANOTHER— (Defendants) — 

APPELLANTS. 


1 


rrsn v 


KISHEN DYAL— (Plaintiff)— RESPONDENT. 


Case No. 388 of 1889. 

Court-fee—Unstamped plaint -Conditional order admitting plaint 
Plaint properly stamped after period of limitation—Limitation Act (XE 
of 1877), section 1 , explanation. - Held , that the presentation of an 
unstamped plaint is not a proper presentation within the meaning of the 
explanation to section 4, of Ihc Imitation Act (X"\ of 1877 s . It is not 
valid for any purpose whatever. 


Extract from tiie .iudojment of Stop.don, J.—If a Judge 
receives an insufficiently stamped plaint without recording 
any doubts as to its being properly stamped ; it can bo always 
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said that he received it by mistake or inadvertence. The 
plaintiff may have known that his plaint was insufficiently stamp¬ 
ed, but the question is not what he knew, tut what the 
Judge knew, and if the Judge accepted it by mistake or 
inadvertence, he could at any time confer validity upon it by 
allowing it to be properly stamped ; but in the present case there 
was no mistake or inadvertence on the part of the Judge, who 
knew that the plaint was not stamped at all, and who illegally 
accepted it with the purpose of saving limitation, and thus 
(however unintentionally) constituted himself into a partizan of 
the plaintiff by accepting an unstamped plaint in contravention 
of the provisions of section 6, Act VII of 1870. 

No- 131. 


Befcn'e St ogdon and Beachcroft , JJ. 

GULRANG— (Plaintiff) —APPELLANT. 

Versus 

YASUA & OTHERS— (Defendants)— RESPONDENTS 


Case No. 308 of 1889. 

Estop-pel--Evidence Act (1 of 1872), section 115.—A. having obtain¬ 
ed a decree against B. for pre-emption of certain land conditional on 
payment of the price within a specified time, mortgaged the land to B, 
and in consequence of this transaction did not pay the price on the due 
date into Court for payment to B. He subsequently sued for redemption. 
B. pleaded that A. lost his right of pre-emption by reason of non-payment of 
price within the time fixed in the decree, and that he was not entitled to mort¬ 
gage the land, not having completed his title as proprietor. 

Held , that B. was estopped from raising this plea. By his accepting 
the mortgage by A, he caused A to believe that he, A. was proprietor of 
the land and to act on that belief by not paying the money into Court by the 


specified date. 


No. 132- 


Before Stogdon and Beachcroft , JJ. 

PIR BAKHSH & ANOTHER —(Defendants)— 


APPELLANTS. 

Versus 


MUSSAMMAT BANO & OTHERS— (Plaintiffs)— 

RESPONDENTS. 

Case No. 153 of 1889. 

Custom — Alienation — Gift—Khandoya Rajputs of Jhelum District — 
Gift to daughters in presence cf first cousins once removed .—Found, on the 
basis of Wajib-ul-arz and Riicaj-i-am that a special custom exists among 
Khandoya Rajputs of Mauza Jhobi, Jhelum District, rendering a gift by 
a father to his daughters in the presence of a first cousin once removed 

valid. 
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No. 133. 

Before Stogdon and Beadier oft, JJ. 

SHAH AVAL! & OTHERS— (Plaintiffs) —APPELLANTS. 

Ver&us 

M U SSAMMAT PANAH BIBI OTHERS— (Defendants) 

—RESPONDENTS. 

Case No. 171S of 1888. 

Custom—Alienation — Gift to married daughters by sonless proprietor 
of Taloka caste, Tahsil Khushab, District Shahpur, Kuch Ilakiat — Con- 
struction. —In a suit, the parties to which were Talokas of Tahsil Khushab, 
District Shahpur, found that no well established custom had been 
proved in contradiction of the Wajib-ul-arz invalidating a gift of his an¬ 
cestral lands by a sonless proprietor in favour of his married daughters. The 
words “ kuch hakiat ” in the Wajib-ul-arz relating to the tribe mean any 
kind of property rather than a portion of the estate. 

Further appeal from the order of J. G. SUcock, Esquire , Divi¬ 
sional Judge, Jhelum Division, dated the 10 th July 1888. 

, Nanak Baklisli for appellants. 

Ghosh for respondents. 

The facts are given in the judgment of— 

Beachcroft, J.—This is a suit by collaterals to set aside a 
gift made by Hast, a sonless proprietor of the Taloka 
caste, Khushab Tahsil, Shahpur, in favour of two married 
daughters by a registered deed of gift dated September 7th, 
1886, on the allegation that such a gift is contrary to custom. 

Both the lower Courts have held that by custom such 
a gift is valid, but a further appeal has been preferred to 
this Court. 

It is urged that the Wajib-ul-arz is really in the appel¬ 
lants’ favour and that its provisions have been misinterpreted. 
It provides that if a sonless proprietor gives during his 
life-time “ kuch hakiat ” to his daughter or daughter’s son by a 
written deed, it will devolve on her or him.” It is contend¬ 
ed that the words “ kuch hakiat ” should be interpreted to 
mean a portion of his estate. 

The Subordinate Judge, however, construed these words 
as meaning any kind of property. He is an officer of experi¬ 
ence well acquainted with both Urdu and English, and we see 
no reason to differ from him. 

Of the four cases produced at the instance of the appel¬ 
lants, there is but one (4) in the printed list, which is at all 
relevant. In that case one Khan Beg had made a gift of his 
property to his two sons-in-law, half to each, and on a suit 
to cancel the second gift, Sardar Gurbuchan Singh, Assistant 
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Commissioner, held that as the donor had previously made a 
gift of half his estate to his other son-in-law, lie was not com¬ 
petent according to custom to make a second gift, and so 
passed a decree for cancellation of gift. But the Wajib-*il-arz 
of Kantian on which this decision was apparently based instead 
of the words “ kuch liakiat has the following “ kucli arazi 
minjumla liakiat.” 

On the other hand the defendant has produced three 
cases in which a gift to a son-in-law (56 of 1871), a gift 
to a son-in-law and daughter's son, (229 of 1879) and a gift 
to a son-in-law (10 of 1872), have been respectively upheld by 
the Courts after litigation. 

On the evidence, therefore, there can be but little doubt 
but that the lower Courts have arrived at a correct decision and 
that there is no custom invalidating such a gift as that in dispute. 

AVe are informed that the parties’ tribe Taloka, is a very 
small one possessing but two villages, so that it woidd be 
useless to order any further enquiry into the special custom of 
this tribe. The appeal is dismissed with costs. 


No 136. 

Before Plowdcn and Jiivaz , JJ. 

BHAI BHAGAT SINGH A: ANOTHER— (Plaintiffs)— 

PETITIONERS. 

Versus 

HAHN AM SINGH— (Defendant)- RESPONDENT. 

Case No. 80 of 1890. 

Civil Procedure Code — (Act XIV of JSS2), section 503 — Appointment of 
Receiver. —A very strong case should be made out before the power, 
conferred by section 503, relating to appointment of a Receiver, can be 
exercised. That such appointment would, under the circumstances of the 
case, be expedient is not enough. It should be established that it is neces¬ 
sary to attain the object mentioned in that section. 


No- 138- 

Before Plowdcn and Benton , JJ. 
SUNDAR SINGH— (Plaintiff)— APPELLANT. 

Versus 


BUR SINGH «fc OTHERS— (Defendants)— RESPONDENTS. 


Case No. 9 of 1890. 

Limitation Act, (A'V of 1877), schedule 11, articles 06, 67, 6S and SO— 
Single bund—Bond with a condition—Period of limitation applicable. —By 
a written instrument, A. agreed to pay to 1>. a certain sum with interest at 
a specified rate at the kharif harvest of Sambat 19-13 and in default to pay 
interest at the specified rate up to the day of payment. 
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Held, (i) that tho document was not a singlo bond within tho meaning 
of articles 6G and 67 ; 

(ii) that tho limitation applicable was that prescribed by articles 68 or 
80 of tho Limitation Act, and that time commenced to run from tho date 
when default was made in payment, i. e., the end of the kharif harvest, Sam- 
bat 1943, which according to local usage meant tho end of Maggar 1913. 


No. 140- 

Before Rivaz and Beachcroft, JJ. 

NEHAL SINGH— (Plaintiff)— APPELLANT. 

Versus 

CHANDA SINGH & OTHERS— (Defendants) —RESPON¬ 
DENTS. 

Case No. 339 of 1889. 

Res judicata — Res judicata as between defendants. —In 1869, C. sued his 
brothers, M. N. and K. for partition of \ share in ancestral property. N. 
pleaded that he, as the adopted son of P.,"was entitled to one-half, and 
tho other half only was liable to distribution among the remaining brothers. 

M. and K. combined with C. in denying the adoption, but the Court found 
in N.’s favour that ho had been adopted as alleged. Some years later, N. 
sued to recover half the property from M„ 0. and K. Defendants pleaded 
that the plaintiff had not been adopted, and was entitled to } share 
only. N. contended that this question had been finally decided in the pre¬ 
vious suit. 

Held, that this contention was correct. In cases where there is a 
conflict of interest between defendants inter sc, an adjudication of rights may 
be res judicata between them as well as between tho plaintiff and the 
defendants. 

I. UR, XI B., 216 followed. 

Further appeal from the order of F. D . O. Bulloch, Esquire , 
Divisional Judje , lloshiarpnr Division , dated the 8th 
I< ebruary 1889. 

Morton and Bates for appellant. 

Mullins for respondents. 

The facts are given in the judgment of the Court which 
■was delivered by— 

Rivaz, J.— The following pedigree table helps to explain the 
case :— 

BUR A. 

I 

r-^ 

Kesar. Sant Singh. 

| I. 

Bhawa Singh. Prem Singh. 

r— ! -j---n i 

Mian Singh, D. Chanda Singh, D. Nehal Singh, P. Kalian Singh. 

3 sons, Ds. 
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The land in dispute was the joint property of Bhawa Singh 
and Prem Singh. The object of the plaintiffs suit is to estab¬ 
lish that he is entitled to of the whole property by reason 
of his being the adopted son and heir of Prem Singh, who died 
without natural heirs, and not merely to which would be his 
share as the natural heir of his own father. 

The first question which we have to decide is whether the 
Divisional Judge has rightly held that the issue as to whether 
or no the plaintiff is the adopted son of Prem Singh is still 
open for decision. The plaintiff contends that the question 
was finally decided in his favour by the judgment of Captain 
McNeile, Assistant Commissioner, Hosliiarpur, dated the 10th 
May 1869. 

That judgment was given in a case in which Chanda 
Singh sued Nehal Singh and liis two remaining brothers for a 
1th share in a portion of the ancestral property, viz., 50 
gliomaos. Nehal Singh pleaded his adof>tion by Prem Singh, 
and, while admitting the then plaintiff’s right to the land 
claimed, \irged that he must recover it not from him, but from 
one or other of the other defendants. Mian Singh and Kalian 
Singh denied the adoption of Nehal Singh, and they also, while 
admitting plaintiff’s right to succeed in his claim, said that the 
land must be made good out of what Nehal Singh held in his 
possession. The first issue fixed was,— “Did Nehal Singh 
“ succeed Prem Singh as adopted son, or did Bhawa Singh 
“ succeed Prem Singh 1 ” 

The Court remarked in its judgment that “in reality this 
“ case was a suit by Chanda Singh, Kalian Singh and Mian 
“ Singh for the division of the land held by Nehal Singh from 
“ Prem Singh. ” This would appear to be the case, as Kalian 
Singh and Mian Singh, though nominally defendants with 
Nehal Singh, from the first combined with the plaintiff to oust 
Nehal Singh, by denying that he was the adopted son of Prem 
Singh. 

The Court’s finding upon the issue as to adoption was in 
our opinion a clear finding that Nehal Singh had succeeded 
Prem Singh as his adopted son and heir. The Court, no doubt 
recorded that this did not appear by direct evidence but it 
intimated that it preferred and relied upon the evidence of the 
Revenue records, which showed Nehal Singh entered as owner 
in succession to Prem Singh, to any direct oral evidence which 
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Nelial Singh might have produced. The first issue was, there¬ 
fore, found against plaintiff. 

Wo think that undoubtedly this finding constitutes the 
question of .the adoption a res judicata as between Chanda Singh 
and Nehal Singh, and the only remaining question is whether 
Mian Singh and the sons of Kalian Singh are also bound by 

the decision. 

After consulting the authorities to which both sides have 
referred us, wo think we should hold that they are so bound. 
We think the circumstances under which an adjudication con¬ 
stitutes a res judicata as between defendants inter se, are cor¬ 
rectly stated by West, J., in the case reported in Indian Law 
Reports , 11 Bombay , 216. “Where an adjudication,” says 

that learned Judge, “between the defendants is necessary to 
give the appropriate relief to the plaintiff, there must be such 
an adjudication, and in such a case the adjudication will be 
res judicata between the defendants, as well as between the 
plaintiff and the defendants. But for this effect to arise there 
“ must be a conflict of interests amongst the defendants and a 
“ judgment defining the real rights and obligations of the 
“defendants inter se. ” The case in Indian Laiv Reports, 11 
Madras , 204, is also in point. 

We think that inasmuch as in the former case there was 
an active controversy between the present plaintiff and the two 
defendants, whose case we are now considering, as to whether 
or no Nehal Singh was the adopted son of Prem Singh, the 
said defendants are bound by the finding come to upon the issue 
as to the adoption, even though they were nominally ranged 
with Nehal Singh as defendants on the same side of the case. 

It follows that in our opinion the First Court’s decision 
decreeing the present claim was correct, and that it was 
reversed by the Divisional Judge on erroneous grounds. 

■We accept this appeal and restore the decree of the First 
Court. Plaintiff is entitled to his costs in this and the lower 
Appellate Court. - 

No. 141- 

Before Rxvaz and Beachcroft, JJ. 

JASA BAM— (Plaintiff) —APPELLANT. 

Versus 

GHANSHAM— (Defendant) —RESPONDENT. 

Case No. 1008 of 1889. 

Betrothal contract—Breach of—Suit for damages—Recovery of money 
paid under the agreement—Held, that a suit for damages for breach of the 
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betrothal contract is maintainable. Sums advanced to the father of the 
girl may be taken into consideration in assessing such damages. 

Civil Ruling No. 128, Punjab Record, 1889, explained and distinguished. 
Ditto. No. 106 of 1S79, followed. 

Further appeal from the order of Id. Id. Ideckett, Esquire , Divi¬ 
sional Judge, Derajat Division , dated the 3rd July 1889. 

A. L/. Roy for appellants. 

Phe facts are sufficiently given in the judgment of the Oourt 
which was delivered by— 

Rivaz, J. This is a suit for Rs. 1,000 as damages for 
breach of a contract of betrothal. The material allegations of 
the plaintiff are that on the 18tli December 1880, the 
defendant by an agreement in writing betrothed his minor 
daughter to the plaintiff’s son in consideration of Rs. 275: 
Rs. 100 were paid upon the above date, and it was agreed 
that a sum of Rs. 25 should be paid on the 1st Magh 
193/, when the ceremony of Ganesh would be performed, 
and the balance, Rs. 150, at the time of the marriage, 

" hicli would take place after a lapse of five years. About 
a 3 ear later, viz., on the 7th January 1882, a second agree¬ 
ment was written, under which Rs. 05 were taken instead 
of Rs. 25 already mentioned, and it was agreed that the 
Ganesh ceremony should be performed in the beginning of 
the Sambat year 1939 (about IMarcli 1882), and the balance 
Rs. 110 be paid on the occasion of the marriage after 
the expiry of the five years mentioned in the first agree¬ 
ment. The defendant is alleged to have refused to perform 
the marriage, though the five years have elapsed, and hence the 
plaintiff sues for Rs. 1,000 as damages, unless the defendant 
is willing to carry out his agreement on receipt of the 
Rs. 110 still remaining due to him. 

The gist of the defendant’s defence (while admitting the 
agieements and the non-performance of the marriage) was 
that the betrothal had never been completed by the per¬ 
formance of the Ganesh ceremony, and that the suit was 
therefore time-barred, as any cause of action for damages 
arose in the commencement of Sambat 1939. Issues were 
fixed as to the necessity of the performance of the Ganesh 
ceiemony to complete the betrothal, and as to the measure 

of damages, but no distinct issue was drawn on the question 
of limitation. 
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The First Court decreed the claim to the extent of 
Rs. 500. The Divisional Judge reversed the First Court’s decree. 
He held, citing the Full Bench ruling which has hecn since 
published as No. 128, Punjab Record, 1880, that the agree¬ 
ment sued upon was void under section 23 of the Contract 
Act: that under the Ruling No. 100, Punjab Record, 1870, 
the plaintiff would bo entitled to recover back the Rs. 165 
actually advanced, but that the claim as regards these items 
was barred by limitation, more than three years having 
elapsed from the date of payment. 

In our opinion the Divisional Judge has misconceived 
the result of the Full Bench ruling, upon which he relies 
in his decision. All that was held in that case was that 
where A. agreed to pay a sum of money to B. in considera- 
tion of B. giving his sister in marriage to A.’s nephew, the 
agreement was void, its object being opposed to public policy. In 
the case before the Full Bench the agreement had been 
carried out and the marriage performed, and the only ques¬ 
tion was whether the agreement to pay money in consideration 
of the marriage was a good agreement and enforceable by 
law. There was no question raised or decided as to the 
legality of that portion of the agreement which referred to 
the contract of betrothal. This is apparent from the judg¬ 
ments in the case, and especially from the remarks of Mr. 
Justice Roe, at page 451 of the report. The question which 
really arises for decision in the present case is that discussed 
in the Civil Judgment, No. 10G, Punjab Record, 18 <9, which 
lays down not only that money paid in consideration of a 
marriage may be recovered back by suit when the marriage 
has not been performed, but also indicates very clearly the 
grounds for this decision, viz., that the transaction between 
the parties comprises two distinct and separable sets of 
promises within the meaning of section 5 7 of the Contract 
Act, those relating to the marriage being lawful and amount¬ 
ing to a contract, and those relating to the pecuniary con¬ 
sideration being perhaps unlawful. This latter view has been 
confirmed by the Full Bench ruling, No. 128, Punjab Record, 
1889, but the former proposition has been in no way modified 
or discredited. 

In our opinion, therefore, a suit for damages for breach 
of a betrothal contract is prhna facie maintainable, and 
the amount of any sums advanced to the father of the 
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girl may be taken into consideration in assessing the amount 
of the damages, and the suit cannot be rejected on the 
grounds relied upon by the Divisional Judge. 

The case must go back to the Divisional Judge under section 
5h2, Civil Procedure Code, that he may dispose of the 
remaining grounds of appeal to his Court. 

No. 145. 

Before Stogdon and Beachcroft, JJ. 

CHANG A AND OTHERS— (Defendants) —APPELLANTS. 

Versus 

NABI BAKHSH— (Plaintiff) —RESPONDENT. 

Case No. 244 of 1888. 

Tenancy Act (XXVIII of 1868), sections 2,36 —Succession to occupancy 
rights \\ ajib-ul-arz— Construction .—In a case where the Wajib-ul-arz 
provided that when an occupancy tenant dies leaving no sons his holding 
reverts to the proprietors. Held , that in the absence of clear words of 
exclusion, the document could not be construed as excluding male collaterals 
descended from the same ancestor, who was himself in possession of the 
land. 


No. 147- 
Full Bench- 

Be fen 'c Plow den, Stogdon and Beachcroft, JJ. 

KAMRA AND OTHERS— (Plaintiffs) —APPELLANTS. 

Versus 

BISHAMBAR DAS AND OTHERS— (Defendants)— 

RESPONDENTS. 

Case No. 122 of 1889. 

Limitation Act (XV of 1877), Schedule II, article 132 —Suit for 
redemption of mortgage—Interest treated as a charge on mortgaged estate 
' Limit to such charge .—In a suit for redemption of a mortgage in 
Which the principal and interest are made a charge upon the mortgaged 
land, and interest is due for a period exceeding twelve years, the mort¬ 
gagor cannot avail himself of the provisions of article 132 of the Limitation 
Act so as to obtain redemption on payment of the principal and so much 
of the interest only as has accrued during the twelve years immediately 
before the suit. 

57, Punjab Record, 1888, overruled. 

8, Punjab Record, 1890, approved. 

The question is whether in a suit for redemption of 
a mortgage in which the principal and interest are made 
a charge upon the mortgaged land and interest is due for 
a period exceeding twelve years, a mortgagor can avail himself 
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of the provisions of article 132, Limitation Act, so as to 
obtain redemption on payment of th i principal, and so much 
of the interest only as has accrued during the twelve years 
immediately before the suit.” 


The opinion of the Full Bench was delivered as follows :— 


Extract from the judgment of Plowden, 
hearing the counsel for the appellants, we are 
that the question referred to the Full Bench 
answered in the negative. 


J.—After 
of opinion 
should be 


No. 149. 

Before Rivaz and Beachcroft, JJ. 

CHUHAR MALL AND OTHERS— (Defendants)— 

APPELLANTS 

Versus 

MUSSAMMAT BAKHTWADDI AND OTHERS— 

(Plaintiffs)— RESPONDENTS. 

Case No. 506 of 1889. 

Multi furiousness—Misjoinder of causes of action. — The widow and 
the daughter of a deceased proprietor sued his son, the legal heir of 
another widow, and a number of alienees who had purchased distinct 
and separate properties from the son, for their shares in the property 
of the deceased. The defendants pleaded inter alia that the cause of 
action as against each group of defendants who hold separate properties 
was different, and consequently there was a misjoinder of causes of 
action. licit , that. there had been no misjoinder. Plaintiffs’ cause of 
action ^vas the refusal by the son to recognise then* right to share in 
the family property. To enforce this, the son and his alienees were 
rightly sued together in order to obtain a decision on the whole disputo. 


No- 152- 

Before Benton and Rivaz , JJ. 

NARAINA— (Plaintiff)— APPELLANT. 

Versus 

HTJKAM SINGH AND OTHERS— (Defendants)— 

RESPONDENTS. 

Case No. 443 of 1888. 

Custom--Marriage — Apostacy—Dissolution of marriage—Singha Jats 
of Tarn Taran. —In a suit the parties to which were Singha Jats of Tahsil 
• Tarn Taran, District Amritsar, found that no custom had been estab¬ 
lished whereby apostacy caused a dissolution of marriage. 
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No. 154* 

Before Ploicdcn , J. 

MI HR JANG KHAN— (Judgment-debtor) —APPELLANT. 

Versus 

FA IZ U!»Li A K H A N — (D ecr e e-holder) — RESPON DENT. 


Case No. 1GG of 1890. 


Limitation Act (XV of 1877>, Schedule II, article 179 (4) - Step in aid 
of execution—Rcriral of previous application. —The decree in this case bore 
date the 9th June 1883. The first application for execution was made on 
C.th October 1883, and a house was attached. One A objected to the attach¬ 
ment, but his objection was disallowed on 28th December 1883. He brought 
a suit in January 1884, which was dismissed on 31st May 18SG. A second 
application for execution was made on 15th January 188G, and the third 
beyond three years on the 14th March 1889. The judgment-creditor contended 
that up to the 31st May 188(1, when the suit was finally decided, he was 
taking steps in aid of execution, and that time commenced running against 
him from that date, and that, therefore his application was within time. 
Held, that the time during which the suit was pending could not be deducted 
under section 14 of the Limitation Act, and the application was barred 
under article 179 of Schedule IT. 


Further appeal from the order of IT. JI. JlecJcett , Fsguoe, 
ftional Judge , Dercijat Division , dated the 1 '2th November 


Divi- 

1889. 


Morton for appellant. 

Browne for respondent. 

The facts are given in the judgment of— 

Plowdex, J.- The decree in this suit was made on June 


9 th, 1883. 


The first application for execution by the decree-holder was 
made on October 6th, 1883, and a house was attached. The 
brother of the judgment-debtor, one Asmat Khan, intervened 
unsuccessfully on November 28tli, his objection being dismissed 
on December 28th, 1883. He brought a suit in January 1884, 
which was finally dismissed on May 31st, 1886. 

The first application for execution was dakhil daffared on 
January 21st, 1885. 

A second application was made on January 15th, 1886, and 
on January 20th, the Court passed an order that the petitioner 
was absent and the files were in the Chief Court, and the applica¬ 
tion must be put off for the present. 


The third application was made on March 14tli, 18S9, and 
the question is whether the application is within time or barred 
by limitation. 
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The article applicable is article 179, and the period three 
years from the date of applying in accordance with law to the 
proper Court for execution or to take some step in aid of 
execution of the decree. 

The decree-holder has done nothing since he presented the 
application of 1886, which was struck off in his absence. There 
is no order that the application is to be brought up on the termi¬ 
nation of any proceedings then pending. The time during 
which the decree-holder was defending the suit of the intervenor 
above referred to cannot be deducted under section 14 of the 
Limitation Act. Section 278, Civil Procedure Code, has no 
bearing upon the question of limitation. 

The decree-holder represents through his pleader that he 
believed he would have three years from the date of the final order 
in that suit. If so, he must bear the consequences of his mis¬ 
take. He has only himself to thank for the proceedings in the 
suit ended ^>n May 31st, 1886, in his favour, and he was at 
liberty to proceed with execution proceedings at once against 
the property attached. Moreover, there is very good reason 
why no deduction should he made in respect of the time 
occupied in defending a suit under section 283, Civil Procedure 
Code. That suit relates only to specific property of the judg¬ 
ment-debtor, and its pendency is no bar to an application for 
execution against other property or against the person of the 
judgment-debtor, applications which would suffice to keep the 
decree alive. 

The orders of the lower Courts are reversed, and the 
application for execution is dismissed with costs. 

No. 155. 

Before Plcmden, J. 

THE SECRETARY OF STATE FOR INDIA IN COUN¬ 
CIL— (Defendant) —APPELLANT. 

Versus 

MAHTAB SINGH— (Plaintiff) —RESPONDENT. 

Case No. 380 of 1890. 

Practice—Civil Procedure Code (Act XIV of 1882), section 424 —Notice 

_ Objection to sufficiency of notice made after issues had been framed on 

the merits by consent of parlies—Admissibility of such objection.—The notice 
in question wa« given on 7th November 1887, and the suit threatened there- 
in instituted on 10th March 1888. On 18th June 1888 a decree was given 
in plaintiff’s favour for a portion of his claim on the strength of an admision 
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made *by a person who appeared for the defendant. On the 1st October 
1888, an application for review of judgment was made on the ground 
that the admission above referred to was made by an unauthorized person 
and also on the merits. It was granted and pleas recorded on the merits 
and issues framed by agreement of counsel on the 5th January 1889. The 
22nd of April 1889 was fixed for evidence. On this date exception was 
taken for the first lime to the sufficiency of the notice contemplated by section 
424, Civil Procedure Code. 

Held, that the objection had been taken too late and ought not to have 
been allowed after the defendant had pleaded on the merits. 

No. 156 

Before St or /don and Beachcroft , JJ. 

PAKHAR AND OTHERS— (Plaintiffs) —APPELLANTS. 

Versus 

NATHA AND OTHERS— (Defendants) —RESPONDENTS 

Case No. 108 of 1889. 

Custom — Adoption—Adoption of a xoife's brother's son — Burden of 
proving the validity of such adoption—Raihala Jats of Rupar Tahsil. —In the 
case of the alleged adoption of a wife’s brother’s son among Raihala Jats 
of the Rupar Tahsil of the Umballa District, held that the onus of proving 
the validity of such adoption by custom lay on the defendants, and that 
they had failed to discharge it. There is a presumption in favour of the 
validity of the adoption of a sister’s or daughter’s son, but it cannot be 
stretched so far as to justify the Courts in presuming that any person of a 
different got from the adopter is a fit subject for adoption. 


No. 161- 

Before Stoy don and Beaclcchroft , JJ. 

UMRAO SINGH— (Plaintiff) —APPELLANT. 

Versus 

MUHAMMAD KARIM BAKHSH, VENDEE, HAZARI 

AND OTHERS, RIVAL PRE-EMPTORS— (Defendants)_ 

RESPONDENTS. 

Case No. 1049 of 1889. 

Pre-emption—Failure to deposit purchase-money within time fixed in 
decree—Effect of such failure—Punjab Laws Act (IV of 1872), section 18.— 
The appellant brought a suit for pre-emption and obtained a decree in the 
Court of first instance, conditional on paying the purchase money by a cer¬ 
tain date. lie allowed such decree to lapse by failing to pay within the 
stipulated time, but appealed therefrom on the ground, that a decree 
should not have been passed in favour of his rival pre-emptors.' Held , that 
the non-compliance with the decree barred the hearing of the appeal. 

Civil Ruling 70, Punjab Record, 1890, distinguished. 
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Extract from the judgment of Stogdon, J.—Respondents’ 
contention that the appeal should be dimissed is supported l>y 
decisions of this Court in Civil Appeal 303 of 1886 and 1444 of 
1881, while the decisions in Civil Appeal 1883 of 1887, and in 
Punjab Record , No. 70 of 1890, are to a certain extent in his 
favour. There is, however, this important difference between 
the two latter cases and the present one that the appeals in 
them were further appeals, while the appeal in the present case 
is a first appeal. In the further appeal cases, the plaintiff duly 
complied with the order of the first Court directing him to pay 
a certain sum of money by a certain date. In both cases the 
amount to be paid by him was enhanced by the Divisional Judge 
on appeal, and he appealed to the Chief Court against the en¬ 
hancement, without having paid into Court the amount by 
which the pre-emption money had been enhanced by the Divi¬ 
sional Judge. In Punjab Record No. 70 of 1890, it was held 
that non-compliance with the decree of the Divisional Judge 
was not fatal to the further prosecution of the appeal and that 
sections 17 and 18 of the Punjab Laws’ Act, 1872, do not 
extend to a Court of appeal as regards suits for pre-emption on a 
sale. Section 214, Civil Procedure Code, applies to the decree 
of an Appellate Court made upon the successful appeal of a 
District Judge (quiere vendee) for increasing the amount of 
money payable by the pre-emptor. v 

Although therefore the provisions of sections 17 and 18 
of the Punjab Laws’ Act do not extend to a Court of appeal, 
they are clearly applicable to a Court of first instance and 
under section 18, plaintiff’s decree in the present suit has become 
void, because he failed to pay the purchase-money by the time 
specified by the Court, and in addition he has lost his right 
of pre-emption so far as relates to the sale in dispute. If it bo 
assumed that the provisions of section 18 are not applicable, 
still we are of opinion that the appeal cannot be maintained. As 
plaintiff failed to pay the pre-emptiofi money, the only decree 
now in existence is the decree dismissing liis suit. We can 
understand that he might be entitled to appeal from it on 
any grounds calling in question the dismissal on the grounds 
upon which it is founded : such as that the price fixed was 
excessive, or that the Court had not fixed a reasonable period for 
payment, and in such cases an appeal would lie even without 
payment of the purchase-money as directed, provided that the 
provisions of section 18 of the Punjab Laws’ Act, would not 
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operate as a bar to it ; but in the present case plaintiff did not 
object to the amount fixed by the Court or to the time given for 
payment. He was anxious to pay the whole amount. He had 
plenty of time to pay it in, and his only desire was that the rival 
pre-emptors might not be allowed to share with him in the 
purchase. He has no money of his own and he failed to pay 
the money because he could not borrow it. He must take the 
consequences of his failure. "W e hold that his decree has become 
void and that he has lost his right of pre-emption, and we dis¬ 
miss his appeal with costs. 


1891. 

No. 3- 

Before Roe and Benton JJ. 

C. STEIERT—PLAINTIFF. 

Versus 

KAMM A—DEFENDANT. 

Case. No. 14 of 1890. 

Master and servant—Injury to master s property—Liability of ser¬ 
vant .— A servant broke a lamp belonging to his master. There was 
no special contract between the master and servant as to liability for 
breakages. 

11 eld, that the servant was not liable. A servant, in the perform¬ 
ance of the duties, is bound to exercise reasonable care and diligence, 
such as an ordinarily careful person would use in the management of his own 
affairs, and when loss happens from mere accident, such as will occur at 
any time in ordinary life, as was found in the present case, he (the servant) is 
not liable to make it good. 


No- 4- 

Full Bench. 

Before Plowden , Roc and Rivaz , JJ. 

GH OLAM MUHAMMAD— (Plaintiff) —APPELLANT. 

Versus 

MUHAMMAD BAKHSH— (Defdt.)— RESPONDENT. 

Case No. 1263 of 1888. 

Custom—Succession by Collaterals —I'agwand (per capita) and cliunda- 
wand (per stirpes)— Whole and half blood—Burden of proof. 

Held by the Full Bench, that in cases of collateral succession aris¬ 
ing in the Punjab, of which the decision is governed by custom, and in 
which a portion of the property of a common ancestor of the deceased and of 
the claimants is in dispute : — 

When it appears — 

(а) that the property of the common ancestor was distributed 

according to the rulo of cliundaicand ; or 

(б) that the property of the common ancestor was distributed accord¬ 

ing to the rule of pagwand ; 
the Court may presume, until the contrary is proved, 

in case (a) that the whole blood excludes the half blood ; and 

in case (6) that the whole blood and half blood succeed together. 
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Explanation of the grounds for his opinion, and remarks on the burden 
of proof by Ploicden, J. 

Appendix of decided cases collected with remarks thereon by I2ivas t J. 

Extract from the judgment of Plowden, J. —The general 
result then of the investigation, may I think, he summarised 
thus :— 

The customs of pay wand and of chundawand are modes of 
distribution of an estate among the persons entitled to share 
them, rather than customs of succession. The miles of succes¬ 
sion to ancestral immoveable property are, ordinarily, the same 
in a family which sprang from a single wife, and in a family 
which sprang from a plurality of wives : and these rules deter¬ 
mine the person entitled to share in families of both kinds but 
it is only in families of the latter kind that the custom of 
pagivand and chundawand are applied. These customs, however, 
also affect, to some extent, the rules of collateral succession, 
on a subsequent occasion, to a portion of the estate which 
lias been distributed, in the first instance, according to either 
custom : that is to say, when that distribution has been by 
the pay wand mode, the whole blood, and the half blood or¬ 
dinarily succeed together, and when the distribution has been 
by the chundawand mode, the whole blood ordinarily excludes the 
half blood, the presumption in either case being one of fact and 
open to rebuttal. 

To put the whole matter into the smallest compass, the 
competition between the whole blood and the half blood, in 
any jjarticular cane , seems to me to resolve itself at least into 
a question, whether the claimants of the whole blood and of 
the half blood are regarded, by the eye of custom, as members 
of a single family in respect of the subject-matter of dispute. 
When there has been a chundawand distribution, they are not 
so regarded, because such a distribution usually entails a 
splitting up of the family into several distinct households, 
and an actual partition of the family land. When there has 
been a pay wand distribution, the claimants may or may not 
be so regarded*, according to circumstances. Ordinarily, they 
are regarded by custom as members of a single family, because 
they were so regarded at the time of the payteand distribution, 
and the distribution does not in itself entail any splitting up 
of the family, or any actual partition of the family property. 
l$ut subsequent events may have altered the constitution of 
the family. 
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No- 5- 

Before Plowden and Benton, JJ. 
MUSSAMMAT ATS HA BI, WIFE OF PLAINTIFF— 

(Defendant) —APPELLANT. 

Versus 

MUHAMMAD SADIQ— (Plaintiff)— RESPONDENT. 

Case No. 783 of 1890. 

Sunni Muhammadans—Prompt doicer — Restitution of conjugal rights — 
Plea of non-payment of prompt doirer — I'onn of decree. 

Non-payment of prompt dower is not a bar to the maintenance by 
the husband of a suit for restitution of conjugal rights, when the wife 
has once yielded her person to her husband. Punjab Record, No. 104 of 
1889 ; I. L. R., 8 A, 1., 149 ; /. L. R., 11 Mad., 327 ; and I. L. R., 17 
Calc,, 670, followed. 

But the Court, in the exercise of an equitable discretion, may, when 
granting the husband a decree for custody of his wife, impose upon him, 
as a condition of the decree, the payment to her of the prompt dower. 
The principle appears to be that, when a plaintiff resorts to an Indian 
Court for specific performance of an obligation, he has not an absolute 
right to insist upon the assistance of the Court. 11 M. I. Apps., 551, 

followed. 

By Muhammadan law, among the Sunni sect, a fair proportion of the 
dower must be considered as “ prompt h hat is a fail piopoition must 
be determined with reference to the woman, the amount of dower, and also 
what is customary. Punjab Record, No 109 of 1880, followed. 

Directions as to the form of decree. 

Plowden, J.—It does not app3ar upon the record, but it 
has been ascertained through Counsel since the hearing, that 
the parties are of the Sunni sect. 

With regard to the appeal of the defendant, I concur in 
holding that the compromise in the former suit is no bar 
to the maintenance of the present one. Nor does it appear 
that there is any subsisting valid contract between the par¬ 
ties, which entitles the wife to a voice in selecting the place 
of cohabitation. There was an agreement, d ited September 
25th, 1871, executed at the time of the marriage, in which 
the husband agreed that till the wife attained puberty, ho 
should have no power to remove her anywhere without the 
consent of her parents : on her arrival at puberty, they should 
reside at such place as both should select. I think that this 
agreement was, upon its proper construction, fully executed 
when the parties first took up their residence in the house 
known as the Jahez house, where they cohabited for some twelve 
years j and that it does not import a stipulation that no 


No. 5, PUNJAB RECORD, 1891. 


further change of residence can he made from time to time 
except with the consent of the wife. 

Tn regard to the questions arising on both appeals as to 
dower, the facts are these. The amount of dower is undis¬ 
puted and is Rs. 5,000. There was no deed of dower and 
it is found that no well-established custom is proved, as to 
what portion is to be deemed prompt and what deferred, 
in the absence of express stipulation. The husband at one 
time tendered the whole amount, but the lower Courts ap¬ 
pear to consider that this was intended to be done without 
prejudice. The wife has admittedly cohabited with the hus¬ 
band for many years. 

The first Court came to a finding that the wife could not 
resist the claim upon the fact of non-payment of her dower, 
but that, at the same time, the Court is competent to give 
equitable relief to the wife, by imposing upon the plaintiff 
the condition that he shall first pay the defendant’s prompt 
dower. That Court also held that one-third should, under 
all the circumstances of this case, be hold to be prompt, quot¬ 
ing No. 10, Punjab Record , 1880. The Divisional Court sub¬ 
stantially agreed in this view, holding one-third to be a fair pro¬ 
portion. 

Neither party to this appeal, in my opinion, shows any 
sufficient grounds for disturbing the findings or orders of the 
lower Courts in respect to dower. 

The Full Bench Ruling of this Court, No. 164 of Punjab 
Record , 1889, following the Allahabad case, Indian Laio 
Reports , 8 Allahabad, 149 (cited by the first Court), rules by 
implication that non-payment of prompt dower is not a bar to 
the maintenance by the husband of a suit for restitution of con¬ 
jugal rights, when the wife has once yielded her person to her 
husband. The Allahabad ruling has, as my learned colleague 
has painted out, been accepted by the Calcutta, as well as the 
Madras High Court, as a sound exposition of the Muhammadan 
law on this subject. 

There remains then the finding, that the Court, in the 
exercise of an equitable discretion, may, when granting the 
husband a decree for custody of his wife, impose upon him, 
as a condition of the decree, the paym3nt to her of the prompt 
dower. 
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For this proposition, T consider that there is sufficient 
authority in the judgment of the Judicial Committee of the 
Privy Council in the case of Buz!nor Rahim versus Shnmsun- 
nissa Regain, XI Moore’* Indian Appeals, page 551. 

It is there laid down that “ the Mussulman husband may 
institute a suit in the Civil Courts of India for a declara¬ 
tion of his right to the possession of his wife, and for a 
sentence that she return to cohabitation ; and that suit must 
he determined according to the principles of the Muhammadan 
law.” The judgment refers to “ cases already cited to the 
effect that he may compel her to return to his house if she 
has left it.” It then points out that “ on the other ham , 
the law assures to the wife considerable rights as against 
her husband,” some of which are specified. Then comes this 
passage —“ The Muhammadan wife has rights which the 
“ Christian-or at least the English-wife has not against her 
“ husband. An Indian Court might well admit defences foun - 
“ „,1 „ n the violation of those rights, and cither refuse its assist- 
“ ance to the husband altogether or grant it only upon terms 
of his securing the wife in the enjoyment of her personal 
safety and her other legal rights ; o. it might, on a sufficient 
ease,'exercise that jurisdiction which is attributed by the 
“ Fatwa to the Kazi (if the law indeed warrants such a juris¬ 
diction) of selecting a proper place of residence for the wife, 
other than the husband’s house.” This passage is again 
referred to later in the judgment, where their Lordships say . 
“ As their Lordships have already intimated, t ere may i 
<* cases in which the Court would qualify its interference by im- 

" posing terms on the husband.” 

The principle at the base of these remarks appears to 
be that, when a plaintiff resorts to an Indian Court for specific 
performance of an obligation, he has not an absolute right to 

List upon the assistance of the Court. This principle is 
recognised in the Specific Relief Act, which bad not been 
enacted in 1867, the year in which the Privy Council judgment 
above cited was delivered. It does not seem necessary to deter¬ 
mine whether the Specific Relief Act applies to a suit to enforce 
the obligation of the wife arising out of marriage. It would 
certainly be very difficult to hold that a contract of marriage 
between Muhammadans, though it is according to that law a civil 
contract, is a contract within the meaning ^her of the Indian 

Contract Act or of the Specific Relief Act. If Part JU of the 
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Specific Relief Act applies, the granting of the relief is, under sec¬ 
tion 52, at the discretion of the Court. If the Act is not appli¬ 
cable, the ruling of the Privy Council indicates the manner in 
which an Indian Court is competent to act in giving relief to the 
husband. 

Now, the husband’s obligation to pay prompt dower arises • 
out of the marriage contract, out of which also arises the 
husband’s right to custody of his wife, and the corresponding 
obligation of the wife to reside with him. The two obligations 
are thus intimately connected ; and though performance of the 
one by the husband may not be a condition precedent to his 
right to enforce the other, a Court seems justified, on a suffi¬ 
cient cause, in imposing upon him the terms of perform¬ 
ing his obligation, as a condition of granting him the relief 
he seeks as to his right. Here, it seems to me, good reasons 
exist : first, that the wife, when put again under the control 
of her husband, will be in a position where she will not improb¬ 
ably' find it difficult to enforce her rights, and next ; that the 
husband’s conduct in regard to his tender shows that he 
has no serious objection to offer against the proposed con¬ 
dition. 

That a conditional decree may be made is shown by the 
Full Bench Ruling (No. 164 of Punjab Record, 1889) already 
cited ; and as to the general principle touching defences, abso¬ 
lute or qualified, to a suit for restitution of conjugal rights, 
reference maybe made to the rulings of this Court in two other 
similar suits, viz.. No. 150, Punjab Record , 1884, (Muhammadans) 
and No. 6 of Punjab Record, 1S85, (Hindus). 

The next point is as to the amount of prompt dower. 

I think the lower Courts have rightly followed No. 109 of 
Punjab Record, 1880, if that case be regarded as establishing 
that, by Muhammadan law, a fair proportion must be con¬ 
sidered as prompt, with reference to the woman, and the dower 
and also as to what is customary', and that one-third may be a 
fair proportion ; but not as establishing absolutely' that one-third 
is to be decreed prompt in the absence of any' express stipulation 
or proved custom. 

In the Court below, the defendant relied upon the Privy 
Council decision reported at Sutherland’s Privy Council Judg¬ 
ments, Volume II, page S23, Mirzi Biiir B iVi', Mi\z n 
mad Ali versus Afirza Khurrum Bui.hi Y-.ihjx AH Kbxn, 
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(S. C., 19 -S', ir. 7?., 315). In that case their Lordships say : 
The admitted rule seems to be that laid down in Mac nagh- 
ten's Principle #, Chapter 7, article 22, to the effect that, 

* w hen it may not have been expressed whether the payment of 
the dower is to be prompt or deferred, io must be held that the 
“ whole is due on demand. ” 

As to this, it must be first observed that their Lord- 
ships do not discuss the question or decide positively that 
this is the rule : they merely say : “ The admitted rule seems 

to be.” 

It is notable that Macnaghten cites no authority for his 
proposition, and further that, in Chapter VIT, no express distinc¬ 
tion is made between the doctrines applicable to Sunnis and to 

Shias, such as is made in Chapter II. 

Now, it appears that the rule laid down by Macnaghten 
in the Shiah rule. It is so given in Shama Churn Sircars 
Digest, at page 358 of the second volume (1874): Paragraph 
461, quoting the Tahrir-ul-Ahkam, which the learned author 
describes as a justly celebrated work (page 1 / 2 ) anc one 
commonly referred to (page 174). Further he says ( 16 ) : By 

far the greater part of the Mussulmans m the Province o 
Oudh, hold the Shiah faith together with their kings. The 
parties to the suit above quoted, as decided by the Privy 
Council, were members of the Poyal family of Oudh, and presum- 

ably of the Shiah sect. 

On the other band, the Sunni doctrine as to the nature 
of dower, when not expressly determined by stipulation is 
contained in paragraph 288 of the same Digest, page 359 of 
the first volume (1873) : “ When nothing has been said on the 

subject, both the woman and the dower mentioned ,n the 
contract are to be taken into consideration with the view 
of determining how much of such a dower should B roperly 
be prompt for such a woman, and so much is to e promp 
“ (muajjal) accordingly, without any reference to the propor- 
“ tion of a fourth or a fifth ; but what is customary must 
“ also be taken into consideration. Where, however, it has 
“ been stipulated that the whole is to be muajjal or prompt, 
the whole is to be so, to the rejection of custom altogether.” The 
author cites Fatawa Alamgiri, Volume I, page 448, and Hail He’s 
Digest, pages 126,127, and in a note refers to Macnaghten’s 
rule, and points out that he does not state, and it does not appear, 
'upon what authority it i 3 founded. 
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The parties to this suit being: of the Sunni sect, I am 

not prepared to say, on the facts and the authorities, that the 

lower Courts have erred in determining that a sum amounting 
to one-third of the dower of Rs- 5,000 may properly be deemed 
prompt. 

The main points remaining for notice concern the form 
of the decree made by the lower Courts. I agree that the 

plaintiff should not he heard to object to the provision as 

to visits to which he assented by his Counsel in the first Court. 
The order should, T think, direct the defendant to return to 
cohabitation with the plaintiff* in his place of residence, with¬ 
out further specification, and without any provisions either as 
to the period or as to future directions by the Court, regarding 
the place of residence. This order should be conditional on 
payment by the plaintiff into Court of one-third of Rs. 5,000, 
as prompt dower of the defendant, and should recite that the 
plaintiff has undertaken not to interfere with the customary 
exchange visits between relatives on Fridays. There is no occa¬ 
sion in the present case to go further than the English Courts 
do in similar cases. In the words of Lord Stowell, quoted with 
approval by their Lordships, in the case first cited (ll Moore, 

: They are content to take the wife to the hus¬ 

band’s door and leave her there.” 

Lastly, I concur in directing that the parties hear their own 
costs throughout. 

Judgment of Benton, J.—Omitted. 

Decree varied. 


No. 7* 

Before Plow den and Hoe , JJ. 

SYAD RASUL AND OTHERS— (Defendants)— 

APPELLANTS. 

Versus 

FAZAL- (Plaintiff) —RESPONDENT. 

Case No. 2235 of 188S. 

Custom—Aicans, Jhelum District—Power of father to distribute the 
ancestral estate among his sons unequally. 

A custom was alleged and was found bv the lower Courts to exist 
that, among A wans of the Jhelum District, a father had an authority re¬ 
cognised by custom to distribute the ancestral land among his sons so as to 
deprive one son of his proper share. 

Held, by the Chief Court, that tho custom was not established. 


No. 7, PUNJAB RECORD, 1891. 


Observations by Plowden, J., as to the clanger of taking one single 
clause of a Wajib-ul-arz or a Riwaj-i-am and basing a decision thereon 
without considering the rest of the document. 


Plowden, J. —It seems advisable to draw attention to the 
danger of taking one single clause of a 'Wajib-id-arz or a 
Riwaj-i-am and basing a decision upon it without examining 
the rest of the, document to see whether there are not other 
material provisions. Tn this case it is clear from parts of the 
Riwaj-i-am not adverted to by the Divisional Judge, that the 
paragraph relied upon, as giving to a father the unusual 
power of being able to deprive all his sons, as well as any of 
his sons, of their normal share of ancestral property, does 
not really mean this. A little consideration will suffice to 
raise a doubt whether the expresion “ milkiat apm ” or milkiat. 
khud ” can ever be intended to cover the instance of a father 
holding ancestral land and having male issue. It is probably 
intended in all cases to apply to the sole and separate property 
of the proprietor, such as self-acquired land or the share on 
partition of ancestral property. The power of partitioning 
ancestral property usually resides in the father, and in dividing 
it into portions, he necessarily has some discretion, the precise 
limits of which it would be difficult either for custom or for a 
Court to define. But however indefinite these limits may be, 
there is a clear and broad line of distinction between a 
father’s discretion in making allotments of ancestral land 
upon partition and a power to deprive a son wholly of his 
proper share in ancestral estate, or to distribute it into por¬ 
tions which, relatively to the proper shares of oacli, are mani¬ 
festly unfair. m 


Taking the evidence in this case as a whole, it certainly 
fails to establish that the father had an authority recognized 
by custom to distribute the ancestral land of sixty ghumaos 
among his four sons and himself, so as to give to one son 
four ghumaos and to the remaining four sons by another 
wife fifty-six ghumaos, which is what the father has assum¬ 
ed to do. 

The appeal is accordingly dismissed with costs. 


Judgment of Roe, J.—Omitted. 


Appeal dismissed. 
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No 8. 

Before Bloxvden and Benton , J<T. 

MUHAMMAD AND 2 OTHERS OF MAUZA DHALIAN, 
TAHSIL KHARTAN, GUJRAT DISTRICT—(Plaintiffs)— 

APPELLANTS. 

Versus 

SHARF-UD-DIN—(Donor)—NUR AHMED—(Donee)— 
OF SAME VILLAGE—(Defendants)—RES¬ 
PONDENTS. 

Case No. 929 of 1889. 

Custom — Adoption — Gift—Mussalman Gujars, Got Khatana, Tahsil 
Kharian, Gujrat District. 

Held , that among Mussalman Gujars, Got Khatana, Tahsil Kharian, 
Gujrat District, no custom was proved by which a valid gift of ancestral 
land could be made by a sonless owner to a nephew in presence of own 
brothers and another nephew of the donor, an alleged adoption of the donee 
by the donor being not proved. 

Punjab Record, No. G2 of 1S78 ; No. 101 of 1879; No. 120 of 1883 ; 
No 127 of 1883 ; No. 43 of 1884 ; No. 30 of 1837 ; No. 107 of 1837 ; No. 
149 of 1888 ; and No. 10 of 13S9, referred to. 

further appeal from the decree of E. P. Beacheroft , Esquire , 
Divisional Judge , Gujrat , dated 11 th July 1889. 

Cope for appellants. 

Ghosh for respondents. 

This was a suit to set aside a gift of ancestral land. The 
facts fully appear from the judgments. 

Extract from the Judgment of Plowden, J.—This is a 
suit to set aside a gift of ancestral land, the parties being related 
as shown below :— 

BUDIIA. 


r 

1 

1 


Muhammad, 

Allah Din, 

Sha rf-ud-din. 

Ibrahim, 

(one-fourth) 

(one-fourth) 

(one-fourth) 

(one-fourth) 

P. 1. 

P. 2. 

• 

donor, 

D. 2. 

r 

Ahmad, 

P. 3. 

1 

f 

Nur Ahmad, 
D. 1. 
donee. 


They are Mussulman Gujars, Got Khatana, of the Kharian 
Tahsil of the Gujrat District. * 
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The questions in issue were : whether the donee had been 
adopted in his infancy by the donor ; and whether the gift was 
valid by custom, (a) if the donee had been so adopted, and (b) 
if he had not. The first Court held that there was no 
adoption in fact ; and that adoption is not authorized by Gujar 

custom. 


The Court further found that the gift was not valid by 
custom. It referred to two precedents among Gujars m the 
District Courts, which it distinguished on the ground that in 
them the donees had been kept as sons from their childhood 
with the donors. It also examined 18 Zaildars and Lambardars, 
of whom the majority, 14 to 4, deposed that the donor was not 
competent to make the gift. The defendants could K ive no 
instance of such a gift. The Court considered the burden of 
proof lay upon the defandants ; and as they had failed to dis¬ 
charge it, set aside the gift. 


The defendants appealed to the Divisional Court. they 
contested the finding as to adoption, as well as to the validity 
of the gift. The only point argued was the validity of the gift. 
The Appellate Court considered that, in this part of the 10 
vince, there was greater freedom of alienation than in the central 
parts (paragraph 58 of Mr. Rattigan’s Digest having been relied 
on for plaintiffs), and in view of the precedents put aside by the 
lower Court and published Rulings of this Court, held that there 
was sufficient ground for holding that the present gift was not 

invalid by custom. 


The plaintiffs now appeal to this Court and the parties 
have been heard through their Counsel. The respondent donee 
still relies upon the fact of adoption by the donor. 


But however that may be, I think the weight of evidence 
is decidedly in favour of the plaintiffs. Not a single instance of 
a similar gift can be produced, and the opinions of the Zaildars 
as to the custom, which is legally admissible evidence, arc in 
support of the Riwaj-i-am , and opposed to the gift to one 
nephew in presence of brothers without their consent. The 
most that can be said in favour of the defendants is that the 
evidence, coupled with the cases, indicates that a gift might bo 
valid when the donee had been associated with or brought up 
by the donor from infancy, as was in fact alleged hut not proved 

by the donee. 
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Without proof that the customs of the Jats of the Varaich 
Got and those of the Gu.jars of Gujrat are identical, instances 
from the former Got are of little weight. No. 126 of Punjab Record 
1883, and No. 43 of Punjab Record , 1884, may, therefore be put 
aside with a remark that the latter followed the former, and 
the former upheld the disputed gift, with reference to its 
circumstances, and not on the ground of an absolute power of dis¬ 
position. No. 16 of Punjab Record , 1889, was based on these 
two cases and on the Rhvaj-i-am unsupported by evidence, and 
is thus distinguishable. 

In the two cases of Gu.jars from the Kharian Tahsil, 
No. 164 of Punjab Record , 1879, and 127 of Punjab Record , 1883 
the law was applied in the absence of j^roof of a custom. Neither 
case precludes the establishment of a customary rule, by the 
evidence given in a subsequent case. These were moreover cases 
of lineal decendants impeaching the acts of an ancestor, the act 
in the later case dealing with self-acquired property. The pre¬ 
sent case is one of near collaterals impeaching a disposition of 
ancestral property. 

The local case of 1885 is based upon the custom of Jats of 
the Varaich Got, and adoption was pleaded, which was not 
negatived. The local case of 1871 is the strongest for defen¬ 
dants, because, if a widow may make a gift to one heir to the 
prejudice of others, a fortiori the childless proprietor could 
do so. Moreover, the Riwaj-i-am , both in that case and in the 
present, are in the same terms on this matter. But the 
decision does not go nearly as far as the Riwaj-i-am, , and the 
evidence given in 1871, shows that the circumstance that the 
donee had been brought up as a son was regarded as material, 
as it was in the principal case as to Jats of the Varaich Got 
No. 126 oi.Punjab Record , 1883. This is significant in connec¬ 
tion with the plea of the defendants in this case which, as already 
mentioned, made the fact of adoption an integral part of the 
donee’s title. 

On the whole evidence, I think the proper conclusion is, 
the adoption not being proved that by custom the donor was 
not competent to make this gift of ancestral property to a 
nephew in the presence of brothers and another nephew ; and 
that the decree of the first Oourt should, therefore, be restored 
with costs throughout. 
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No. 9. 

Before Plowden , J. 

GHOLAM JILANI AND OTHERS —(Judgment-debtors)— 

APPELLANTS. 

Versus 

GANG A RAM AND OTHERS —(Decree-holders)— 

RESPONDENTS. 

Case No. 1301 of 1890. 

Civil Procedure Code , section 230 —Execution of decree— Limitation. 

Section 230, Civil Procedure Code, 188*2, does not contain the law of 
limitation for application to execute a decree, but gives a period after 
which such an application though not barred by the law of limitation, 

shall not be granted. 

Punjab Record , No. 27 of 1888 and No. 109 of 1889, followed. 


No. 15. 

Before Benton and Rivaz , JJ. 

KANWAR RANZOR SINGH —(Plaintiff)— 

APPELLANT. 

Versus 

F. B. HEBBERT —(Defendant)— RESPONDENT. 

Case No. 1054 of 1889. 

Unincorporated Club—Principal and agent—Honorary Secretary — Per¬ 
sonal liability as Honorai'y Secretary and as a Member of Club. 

Plaintiff sued the defendant for the rent of a house at Simla, known as 
the “ Blessington Estate,” for two-and-a-half years, viz., for half of 1885, and 
for 1886 and 1887, at Rs. 1,000 per annum, or in all, Rs. 2,500. 

The plaintiff alleged that the estate had been demised by an indenture 
of lease, dated October 1879, and made between plaintiff s predecessor in 
title, and Henderson “ for and on behalf of the governing body of the 
Agri-Horticultural Society of Simla ” for a term of five years from 1st 
January 1880, at a rent of Rs. 1,000 per annum : that Henderson held 
possession until 2nd March 1882, when he made over possession to 
Anderson, who continued to hold until the spring of 1884, when he made 
over possession to the defendant : and that defendant had used and occupied 
the house from the spring of 1884 to 21st December 1887, but had only paid 
rent to 1st June 1885. 

The defendant contended, in effect, that he had not used or occupied 
“Blessington” in any other capacity than that of Honorary Secretary of the 
Society or Blessington Lawn Tennis Club —which name had been adopted in 
lieu of that of the Agri-Horticultural Society of Simla—and that he had 
derived no personal profit from the income or profits of the estate. 

The Society or Club was an unincorporated body. 

Both the lower Courts concurred in holding that the defendant was not 
personally liable, and dismissed plaintiff s suit. 


>2 
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In appeal it was contended that defendant was liable : 

(1) . As the owner of a proprietary Club and having in that capacity 

used and occupied the house. 

(2) . As an agent of an informal Society incapable of being sued 

within the meaning of section 230, clause (3) of the Indian 
Contract Act. 

(3) . As one of the members of the Blessington Lawn Tennis Club. 

Held , that these contentions failed, because as to : 

(1) . It assumed a state of facts which the evidence on the record 

directly contradicted. 

(2) . Among other reasons, assuming that the relationship of 

principal and agent existed between the Society and defend¬ 
ant, the Society could not correctly ho described as a princi¬ 
pal not liable to be sued, the true doctrine being, not that an 
unincorporated body like a Club or Society cannot be sued, 
but that it cannot be sued except in the names of all the indivi¬ 
duals composing it. 

(3) The liability of an individual member of a club for debts 

incurred by the Club depends upon whether he has in any 
way pledged his personal credit, and the evidence in the 
present case showed that the defendant did what he could 
to make it generally known that he was not undertaking any 
personal responsibility, and that ho declined to incur any 
personal obligation. 


No- 16- 

Before Frizellc <£• Benton, J. 

JE13A & OTHERS— (Defendants) —APPELLANTS. 

Versus 

CHAMAN & OTHERS— (Plaintiffs)— RESPONDENTS. 

Case No. 251 of 1890. 

Limitation Act, 187/, section 19 —Acknowledgment in writing — State¬ 
ment recorded by Court reader— Signature. 

In a suit for redemption of mortgage, it appeared that in a similar 
suit foi redemption brought in 1SG0, one of the present defendants and the 
father of the other, made one statement in which they acknowledge/1 that they 
held the land on mortgage. At the end of this statement was a mark of the 
pen under the words “ ulubad mnzhir ,** and the names of the deponents were 
written at the head of the statement. 

Ileldy that this was a sufficient acknowledgment in writing signed by the 
mortgagees within the meaning of section 19, Limitation Act, 1877. 

Punjab Record, Nos. 122 and 145 of 1889, referred to. 


No. 18, PUNJAB RECORD, 1891. 


993 


No- 18 
Full Bench- 

Before Plowden, Roe and Rivaz, JJ. 

MALAK SORAB— (Defendant) —APPELLANT. 

Versus 

ANOKH RAI AND OTHERS— (Plaintiffs)— 

RESPONDENTS. 

Case No. 535 of 1S90. 

Oaths Act , 1873 —Offer to be bound by oath of other party —Minor — 
Poxcer of next friend to bind. 

Tho next friend of a minor plaintiff is competent to bind the minor by 
an offer, under the provisions of the Indian Oaths Act, 1873, that the oaths 
or solemn affirmation by the other party to, or by any witness in, such 
proceeding shall, as against tho minor, be conclusive proof of the matter 
stated. 

The leave of the Court, under section 402, Civil Procedure Code, is not 
required. 

Punjab Record , No. 186 of 1889, and I. L. 72., 12 Mad ., 483, referred to. 

The opinion of tho Full Bench was delivered as follows by 

Plowden, J. (Roe and Rivaz, JJ., concurring).—The 
material facts upon this reference are these : 

Four plaintiffs "sued the defendant to enforce a contract of 
mortgage. The defendant, among other things, pleaded that 
full consideration had not been paid. 

Of the plaintiffs, one was a minor, of whom one of the 
other plaintiffs was the next friend. The plaintiffs, including 
the next friend of the minor, agreed to be bound by the oath of 
the defendant, taken on the Koran at a specified khangah , on the 
disputed point : and the defendant, taking the oath prescribed, 
stated that Rs. 555 of the consideration had not been paid. 
The Court treated this evidence as conclusive on the matter 
sworn to as against all the plaintiffs. 

The offer of the next friend of the minor to be bound by 
the defendant’s oath was made without the previous sanction of 
the Court. 

The question referred is, whether under these circumstances, 
all or any of the plaintiffs are bound by the defendant’s oath. 

It will be convenient to consider the question in regard to 
the minor plaintiff first ; and we are of opinion that the 
answer should be, that he is bound, 
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Under section 8 or 10 of Act X of 1S73, a party to a judi¬ 
cial proceeding may offer to be bound by the oath of a specified 
kind taken by another party to such proceeding ; and if the 
latter agrees to take the oath, and takes it, 11 the evidence so 
given shall ’ (by section 11), $< as against the person who 

offered to be bound, be conclusive proof of the matter stated.” 


C< 


4 4 


An agreement, therefore, between two parties to a suit, such 
as these sections contemplate, is an agreement relating to the 
proof in a particular manner of a particular matter in dispute. 

The contention for the minor plaintiff is, that the agree¬ 
ment now made in this suit required the leave of the Court 
under section 462, Civil Procedure Code, and does not bind 
the minor, because such leave was not first obtained. 


As to this, it may be observed that by the second clause 
of section 462, agreements entered into without leave of the 
Court are not declared void, but merely voidable as against 
all parties other than’the minor ; and some cause for avoiding 
the agreement should be made to appear before it is set aside 
by the Court. 

The first clause of section 462, so far as is material, runs 
as follows : “ No next friend of a minor shall, without the leave 

of the Court, enter into any agreement or compromise on behalf 
of a minor, with reference to the suit in which he acts as next 
friend.” 


Now, it is difficult to suppose that every agreement which 
might fjossibly to made in relation to a suit is here contem¬ 
plated. 

The function of a next friend is to conduct the case of the 
minor in Court, and, presumably, lie is competent to do all that 
is usually incidental to the conduct of a suit in Court, without 
resorting to the Court at every step in the proceedings, though 
such a presumption may arise in respect to unusual proceedings. 
It is difficult to suppose that the leave of the Court is to be 
sought before the next friend can enter into an agreement with 
a pleader to appear, plead and act, on behalf of the minor, or 
agree to an adjournment, or to admit particular facts without 
proof, under section 58 of the Evidence Act, or to admit the 
genuineness of documents, so as to dispense with formal proof. 
And there is certainly no ground for holding that the next 
friend must require the leave of the Court as to the witnesses 
to be called, or the documents to be produced, as evidence for 
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the minor. On the other hand, there are agreements in refer¬ 
ence to a suit, especially those which tend to withdraw the 
suit from decision by the Court, to which the leave of the 
Court may properly be regarded as requisite —such are, an 
agreement to refer to arbitration, or an agreement contemplated 
by section 375, Civil Procedure Code, whereby the suit is 
adjusted.wholly or in part. 

Looking to the terms of section 4G1, which deals with acts 
not usually incidental to the conduct of a suit, and to the 
collocation of agreement with compromise in section 462, wo 
consider that a mere agreement to abide by the oath of another 
party to the suit, as conclusive evidence of a particular matter 
in dispute, is not such an agreement as is contemplated in sec¬ 
tion 462. It is merely an agreement with respect to the 
evidence to he given in the suit, a matter which is left generally 
to the discretion of the next friend, and is not subject to con¬ 
trol by the Court. 

This appears to be the view taken by the High Court at 
Madras in the case reported at Indian Law Reports, 12 Madras, 
483. There are, however, expressions which are not inconsis¬ 
tent with the opinion that the agreement might be voidable, 
though not under section 462, merely for want of the leave of 
the Court. On this ^>oint we need express no opinion. 

It may not be unnecessary to add that an agreement between 
parties that a suit shall be determined in a particular manner, 
if one of them takes a prescribed oath to a particular matter, is 
not the agreement before us; and is not the agreement contemplat¬ 
ed in the Oaths Acts, 1873. 

We are accordingly of opinion that there is no ground for 
holding that the minor plaintift is not bound by the defendant’s 
oath, as conclusive evidence of the matter stated by him, 
notwithstanding that the leave of the Court to enter into the 
agreement had not first been granted to the next friend of the 

minor. 

As to the remaining plaintiffs, it does not appear upon what 
ground they do or can claim exemption from being bound by 
their agreement, it the agreement of the next friend binds the 
minor, as we have held. 
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No. 22. 

Before Plowden and Benton, JJ. 

SARUP SINGH AND RADHA KISHEN— (Plaintiffs) — 

APPELLANTS. 

Versus 

MUSSAMMAT JASSI & BELI RAM— (Defendants)— 

RESPONDENTS. 

Case No. 76S of 1889. 

Custom Adoption —B i/e's brother—Bedis and Khatris of Pathankot 
Tahsil, Gurdaspur District. 

In a suit the parties to which were Bedis of the Pathankot Tahsil, 
Gurdaspur District, found that the alleged invalidity of the adoption of a 
wife's brother was not established. 

Semble.—Bedis are a sub-division of the Khalri tribe, and in the Gur¬ 
daspur District follow the same customs. 

run jab Record , No. 35 of 1885, and No. G7 of 1886, referred to. 


No- 23- 

Befoi'e Benton and Rivaz, JJ. 

NARSINGH DAS— (Plaintiff) —APPELLANT. 

'Versus 

THAKUR DAS— (Defendant) —RESPONDENT. 

Case No. 1223 of 1889. 

Mortgage—Subsequent sale by mortgagor to third person — Bona, fide 
pu rchaser — Priority — Notice. 

On 20th December 1883, K mortgaged certain property to plaintiff for 
Rs. 5,000, the mortgage deed being registered. Under the terms of the deed, 
the mortgagee was to obtain possession, but by a written lease bearing the 
same date as the mortgage deed, the mortgagee leased the property to 
the mortgagor for one year, and as a fact the mortgagee never obtained 
physical possession. 

On 6lh December 1886, K executed and registered a deed of 
sale of the same property to the defendant for Rs. 5,000. No mention was 
made in the deed of sale of the previous mortgage to the plaintiff, and it 
did not appear that the defendant (the vendee) had actual notice of that 
mortgage. 

Held, in a suit by the mortgagee to enforce his mortgage, that the 
latter was entitled to priority. Both on principle and on authority a prior 
bona fide mortgagee will not be postponed to a subsequent purchaser for 
value without notice, save under exceptional circumstances, the bnrdeq of 
proving which will lie upon the purchaser. 
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The purchaser’s contentions in the above case — 

(1) that the mortgagee never took possession under his mortgage ; 

and 

(2) that the mortgagee left the title deeds with the mortgagor, who 

actually delivered them over to the purchaser at the time of the 
sale; 

Held insufficient to establish the priority of the subsequent sale over 
the previous mortgage. 


No, 24. 

Before Plowden and Benton , JJ. 

•SHEIKH GHULAM HASSAN— (Plaintiff)— 

APPELLANT. 

Versus 

GURMUKH AND RAMJI— (Dependants) —RES¬ 
PONDENTS. 

Case No. 306 of 1888. 

Alienation—Gijt— Agricultural Khatris , Jhelum District. 

In a suit the parties to which were agricultural Khatris of the Jhelum 
District, found that by custom (1) a Khatri father cannot dispose of the 
■whole of the ancestral land by gift to two sons in presence of a third ; (2) he 
is competent in partition to retain for himself and at his own disposal a 
share equal to that of a son. 

The gift in favour of the two sons to the exclusion of the third held 
operative only to the extent of one-fourth, the share which the father might 
have retained for himself. 


No. 25. 

Before 3enton and Rivaz, JJ. 

MUSSAMMAT SOBHI, widow of Dewa — (Defendant)— 

APPELLANT. 

0 Versus 

BHANA AND ANOTHER —(Plaintiffs)— RES¬ 
PONDENTS. 

Case No. 1136 of 1889. 

Dial Jats, village Ulalna, Ludhiana District—Custom—Widow -Un¬ 
chastity. 

In a suit the parties to which were Utal Jats, village Utalna in the 
Ludhiana District, found that according to custom a widow by unchastity 
forfeits her interest in her deceased husband s estate. 

Punjab Record , No. 107 of 1888, referred to. 
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No. 28- 

Before Plowden , J. 

SHEO LAL AND BAD AN CH AND— (Plaintiffs)— 

APPELLANTS. 

Versus 

BAM RATTAN AND BA.SHI RAM —(Defendants)— 

RESPONDENTS. 

Case No. 583 of 1890. 

Mortgage—Cash credit — Consideration. 

The instrument of mortgage stated that the mortgagors had mortgaged 
two houses to the plaintiffs for the sum of Rs. 800, and that credit had been 
taken for the mortgage money "babat hisab bahi khata page 42. " 

The mortgagees were to have possession, interest was to be charged at 
12 annas per cent, per mensem, the rent was to be credited to the mort¬ 
gagors in the account of interest, and they were to pay the balance month 
by month. 

The account at page 42 showed that up to the date of the mortgage there 
was due to the mortgagees Rs. 34 3-2-0, and there was no entry in the 
account of a credit of Rs. SCO. 

Held that the mortgage was a valid transaction for consideration. 
The true construction of the instrument was that the houses should be a 
security for the amount duo on the account for the time being up to Rs. 800, 
the mortgagors being entitled to credit up to that amount. It was immaterial 
that no actual entry of Rs. 800 was made at the time in the account book— 
equity regards that as done which ought to have been done. 


No- 29. 

Before Plowden and Bivaz , JJ. 

GANPAT RAI AND MOTI RAM— (Plaintiffs)— 

PETITIONERS. 

Versus 

HIRA SINGH AND KHUSHAL SINGH —(Defendants)— 

RESPONDENTS. 

Case No. 1473 of 1889. 

Civil Procedure Code, section 283. 

Certain mortgaged property was attached in execution of a decree 
against the mortgagor, he being at the time in possession. The mort¬ 
gagee intervened unsuccessfully, and then instituted a suit under section 
283, Civil Procedure Code. Held that ho was not bound in that suit 
to ask for possession, and that a subsequent suit for possession was not 
barred by section 43, Civil Procedure Code. 

Extract from tiie judgment of Plowden, J.—The first 
point is, whether the plain tiffs in the present suit were 
bound in their former suit to ask for relief by delivery of 
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posse ssion. If they were not so hound, then section 43 of 
the Civil Procedure Code can be no bar to the maintenance 

of the present suit. 

This question needs to be considered only as against 
the defendants, Hira Singh and Gulab, as the present suit 
as against Khushal Singh cannot bo affected by section 43, 
seeing that it is the first suit brought against him by the 


plaintiffs. 

The actual facts, when the plaintiffs intervened as objec¬ 
tors in February 1888 in the execution proceedings between 
Hira Singh and Gulab, were that they held a mortgage of 
a portion of the immovable property of Gulab attached by 
Hira Singh, and were not in possession of that portion, 
the whole property being in possession of Gulab, the mort¬ 
gagor, at the time of attachment. The utmost, therefore, 
that the plaintiffs could have asked, or the Court could have 
granted, in conformity with the Code, was an order that 
the attachment should continue subject to the mortgage, under 
section 282, Civil Procedure Code. The Court could not 
have granted an order releasing the property from attachment, 
as the objectors were admittedly not in possession, and the 
judgment-debtor was. Their objection was disallowed on the 
ground that they were not in possession. They then sued, 
within one year, the decree-holder and the judgment-debtor, 
setting forth the attachment, the mortgage to plaintiff, their 
objection and the order disallowing it, and prayed for a 
declaration of their being mortgagees of a portion, and that 
their mortgage right was not liable to attachment and sale. 


We have no doubt that this was a suit under section 
283, Civil Procedure Code, and was a suit to establish the 
right which they claimed to the property attached, in con¬ 
sequence of the order disallowing their claim. We consider 
that under the circumstances stated above, the plaintiffs were 
not bound in such a suit to ask for possession : all that 
they were bound to ask for was an order, such as the Court 
of execution was competent to pass upon the facts presented 
to it, that is, an order protecting their mortgage right. Tt 
follows that section 43 is no bar to the present suit for 
possession as between the parties of the former suit. 



As regards Khushal Singh, section 43 has no application, 
was no party to the former suit, and ho did not rely 
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upon section 43. The present suit as against him alleges 
that he is in possession of the mortgaged share, and sets 
up a title in the plaintiffs to possession as against him, 
which has not yet been adjudicated upon. The plaintiffs did 
not intervene in the proceedings in which he, as decree- 
holder, attached the land of Gulab ; and as between the 
plaintiffs and Khushal Singh, the question of their right to 
possession is an entirely new question. 

The decrees of the lower Courts must be reversed, and 
the record be returned to the first Court for decision of 
the questions raised as between the plaintiffs and Gulab and 
Uira Singh, and the plaintiffs and Khushal Singh, respectively. 
Court fee in this Court to be refunded. Costs up to date to 
be costs in the cause and follow the result of the suit. 

Appeal allotved. 


No- 31- 

13ejore Bento'll and Rivaz , JJ. 

GANESH DAS— (Defendant) —APPELLAN T. 

Versus 

SHANKAR DAS— (Plaintiff) —RESPONDENT. 

Case No. 1302 of 1889. 

/ rinci] a l and agent—Suit against agent for ir. ox cable property received 
and not accounted for—Article 89, Schedule 11 , Limitation Act. 

The plaintiff was one of the partners of a firm of which defendant 
was manager with six-twentieths of the profits instead of salary. "The 
plaintiff fuither alleged and proved that as between each partner and 
the manager, the later was responsible for profit and loss. 

In a suit by the plaintiff against the manager for: 

(1) money borrowed from the firm by the manager (the defendant) 

for his personal expenses ; 

(2) the manager’s (defendant’s) share of the losses; 

lieldy that as regards both items the suit was governed by article 
89, Schedule II of the Limitation Act, 1877, it being substantially a 
suit by a principal against his agent for moveable property received by 
the laiter and not accounted for, and that lime began to run from the 
date when the agency terminated. 

Extract from the judgment of Rivaz, J. (Benton, J.— 
conciuiing) in my opinion, the claim falls under article 
89 of the 2nd Schedule of the Limitation Act, as regards 
both the item of private loan and the item of losses, being 
substantially a suit by a principal against his agent for • 


iooi 
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moveable property received by the latter and not accounted 
for. The former litigation decided, as between the present 
parties, that the relation existing was one of principal and 
agent and not of partners—for Ganesh Das was made a 
party to the earlier suit for this very question to be tried 
out. This was the only question decided in that suit with 
binding effect upon Ganesh Das, the other matters dealt 
with (as already ruled by this Court), referring only to the 
liability of the partners inter sc. I do not consider then that 
(the relation between the parties being established to be that 
of principal and agent), there is any real force in the con¬ 
tention that article 57 of the 2nd Schedule of the Limitation 
Act provides the limitation applicable to the suit, so 
far as it relates to the private loan account of the defendant, 
Ganesh Das. The latter, as plaintiff’s agent and manager, 
was liable to account to him for the whole of the dealings 
connected with the Mooltan shop. In these accounts, he 
was bound to include items borrowed on account of his own 
personal expenses, and, as a fact, we find that he did so 
include them in the shop accounts, though of course under 
a separate head. In this connection, I may quote the following 
remarks of Leacock, C. J., who delivered the judgment of 
the Full Bench in Kalee Kishen v. Afusscimmat Jciggnt Fara 
(11 TF. i?., 76) : “ It is admitted,” that learned Judge remarks, 
“ on both sides that the deceased was the general agent of 
“ the plaintiff in the management of the business, and that 
“ he did in fact draw out of the business monies which 
“ belonged to the plaintiff * * * We must, therefore, look 
** upon the monies which the agent drew out in the same 
“ light as if they were monies advanced by the plaintiff to 
“ him for the general purposes of the business. In such a 
“ case, the cause of action would not accrue immediately 
“ the money was advanced. There would be an obligation 
“ on the agent to render an account of his agency and to 
“ account for the monies in question. In rising the word 
“ ‘ account,’ I use it in its legal sense as not confined 
“ merely to rendering an account of what he has done 
“ with the monies, but as including the payment of any 
“ balance which might be found due from him on taking the 

“ accounts.” 

I would hold, therefore, that as regards both of the 
principal items of claim, the suit falls within the purview 
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of article 89 of the 2nd Schedule of the Limitation Act. 
Limitation, therefore, began to run from the date when the 
agency terminated, and that date may be taken to be the 
30th April 1887, when, according to the allegation made in 
the plaintiff and not challenged by the defendant, the business of 
the agency came to an end. 

No- 32- 

Before Rloxvden and Roc, JJ. 

MOHR SINGH AND OTHERS— (Plaintiffs)— 

APPELLANTS. 

Versus 

KALA SINGH AND OTHERS— (Defendants.)— 

RESPONDENTS. 

Case No. 1640 of 1888. 

Custom—Succession by collaterals—Whole and half blood. 

II. S. had issue by two wives. At a division in 1868, the land 
was allotted among liis descendants in two groups according to wives, 
and each group had ever since dealt with its portion separately. 

The old rule of distribution in the village was chundauand and not 
pa<jicand. 

Held, that the facts pointed to the conclusion that in the distribu¬ 
tion in 1868, the parties to it intended that thenceforward each group of 
sons should hold its own portion independently of the other, and as 
each group of whole blood relations had ever since held its portion 
separately from the other, this was virtually a chundauand distribution 
by the descendants of H. S., and in the absence of proof of a customary 
right, the plaintiffs, as members of one group had no title to the share 
of B., a deceased sonless member of the other group, as against other 
members of the same group, representing their deceased father, a full 
brother of B. 

Punjab Record , No. 4 of 1891, referred to, as laying down principles. 

The following rulings were also referred to as regards presumptions 
being in favour of treating a&tcciatcd and disastociated brothers alike, 
75, P. R. 1873 ; 81 P. R. 1874 ; 102 P. R 1876 ; 9 P. R 1877; 76 P. R. 
1879 ; 123 P. R. 1879 ; and 2J P. R. 1881. 


No. 34- 

Before Benton and Rivaz , JJ. 

SDR JAN A OTHERS— (Plaintiffs)— APPELLANTS. 


Versxi s 

JODHA & OTHERS— (Defendants)— RESPONDENTS. 

Case No. 246 of 1889. 

Chima Juts, Gujranuula District—Childless proprietor — Will—Validity 
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In a suit the parties to which were Cliima Jats of the Gujranwala 
District, found that no special custom was proved empowering a childless 
proprietor, in the presence of collaterals in the sixth or seventh degree, 
to alienate his land by will. 

Punjab Record , Nos. 20, 42 and 89 of 1890, referred to. 

Benton, J.—The return made to the order of this Court, 
dated 14th April 1890, goes to show that no special custom 
exists, governing the question of the competency of a childless 
Chima Jat in the presence of collaterals, removed from him 
in the sixth or seventh degree, to alienate his land by will. 

The oral evidence adduced was of no value, and although 
a number of cases were examined, none of them were cases 
in point with reference to the present disp>ute. There is 
nothing to the purpose to be found in the Ritcaj-i-am. It 
lays down rules as to a proprietor’s power of gift to daughters 
and to strangers when there are sons. It does not deal with 
the case of the childless proprietor. A proprietor, we may 
observe, is by it empowered to make a gift to daughters oi 
daughter’s sons, if he deliver possession in his lifetime, with¬ 
out the consent of sons. He may not make a gift to strangers 
without the consent of his sons. 

The case must accordingly be disposed of in accordance 
with general principles. 

We have ascertained that the deceased was in the seventh 
degree from the common ancestor according to the approved 
rule of computation, which includes both the deceased and 
the common ancestor. The plaintiff’s were therefore related 
in what may be regarded as the remotest degree of near 
collaterals. 

The village we find was founded by two Jats, one a 
Hindu and one a Muhammadan, whose descendants and re¬ 
lations now occupy the two tarafs of which it is composed. 
There is not apparently any large admixture of strangers belong¬ 
ing to other castes. 

The beneficiaries under the will are stepsons and sister’s 
sons, and, so far as appears, are entire strangers. In the 
former order of the Court it was decided that no adoption 

had taken place of these stepsons. 

Under these circumstances, we think that the burden of 
proving the competency to alienate by will should be thrown 
on the defendants, who maintain it. r llie case is to be distin¬ 
guished from the case reported as Punjab Record , No. 20 of 
1890) which was one of Bajwah Jats of the adjoining 
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district of Sialkot, in which it was held that claimants in 
the tenth degree were not entitled to contest an alienation 
by a childless proprietor to a sister's son. In cases reported 
as Punjab Record , No. 42 of 1890, and No. 89 of 1890, 
both of which were also from the Sialkot district, and were 
cases of Hindu Jats, the latter, being like the present one, 
of Chima Jats, the claimants appear to have been related 
in the fifth and sixth degrees. They in both cases made 
good their cou tent ion that the alienations by gift to strangers 
were invalid. This, moreover, is a case not of gift but of 
a will in which there had been necessarily no delivery of 
possession by the testator. It is to be observed that in the 
case of gifts to daughters, the delivery of possession in the 
donor’s lifetime is insisted on to make the gift valid. The 
evidence goes to show that wills are unknown among the 
Chima Jats. For this reason, and also for the reason that 
delivery of possession in accordance with custom was apparently 
required to perfect the alienation, we should in all probability 
regard it as invalid in accordance with the conclusion arrived 
at in an unpublished case from the Jhelum district of at¬ 
tempted alienation by will, No. 1617 of 1887. Supposing 
the case had been one merely of gift, we should be compelled 
to arrive at the conclusion that it was invalid if the burden 
of proof be laid, as we think it ought to be, on the defendants. 

We accordingly accept the appeal and decree the plaintiffs’ 
claim with costs throughout. Appeal allowed . 

No. 35. 

Before Rivaz and Stogdon , JJ. 

KASIM ALI AND OTHERS— (Plaintiffs) —APPELLANTS. 

Versus 

MUSSAMMAT ZINAT-UN-NISSA— (Defendant)— 

RESPONDENT. 

Case No. 1709 of 1887. 

Sayads oj Kharar, Umballa District — Non-agriculturists owning land — 
Custom — Succession. 

In a suit the parties to which were Sayads of Kharar in the Umballa 
District, not agriculturists in the strict sense of the term though owning 
land but not cultivating themselves, found that though by custom sons 
exclude daughters, there was no well established custom by virtue of 
which collaterals can claim to exclude them. The- rules of Muhammadan 
law therefore applied. 

Punjab Record , No. 4 of 18S8, referred to. i 
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No. 39. 

Before Benton and Rivaz , JJ. 

DIWAN LACHMAN DAS —(Defendant) —APPELLANT. 

Versus 

W. HASLETT— (Plaintiff) —RESPONDENT. 

Case No. 1145 of 1889. 

Jurisdiction—Suit for determination of right to or interest in immov¬ 
able property—Section 1G, Ciril Procedure C^de, 1882. 

Plaintiff sued in the Court of the District Judge, Lahore, to enforce 
specific performance of an alleged contract made with defendant for 
the sale to defendant of a house situate in the Cantonment of Sialkot for 
Rs. 0,500. 

The defendant objected to the jurisdiction of the Lahore Court. 

Held that the defendant’s objection was well founded. Tho suit as 
framed was one for the determination of a right to or interest in immovable 
property with the meaning of section 10, clause (d). Civil Procedure Code, 
1882, such right or interest being directly, and not merely incidentally or 
collaterally, in issue. I. L. R., G Mad 341, referred to. 

Held , furlher, that tho proviso to section 10, Civil Procedure Code, 
did not apply, as the immovable property in respect of which relief was 
sought was not held by or on behalf of the defendant at the date of 
the suit. 


No. 41. 

Before Plowden, J. 

SHAM DAS—(Plaintiff)— PETITIONER. 

Versus 

GAMUN— (Defendant) —RESPONDENT. 

Case No. 1358 of 1890. 

Civil Procedure Code, section 13 — Cause of action Mortgage Sale. 

In January 1878, defendant’s father mortgaged a house to plaintiff 
forRs. 90, the house to remain in possession of tho mortgagor, and the 
mortgage debt to carry interest repa 3 r able in one year. If not paid within 
this period, the mortgage-deed provided that the mortgagor would sell the 
house to the mortgagee for the mortgage debt. 

In January 1885, plaintiff sued on the mortgagee-deed, his plaint conclud¬ 
ing with a prayer for entry on the house and completion of the sale. The 
suit was decided ex parte in favour of plaintiff. In execution, plaintiff attempt¬ 
ed to get possession of tho house, but the Court of execution construed 
the decree as merely entitling him to a conveyance, and eventually itself 
gave him a deed of sale of the house. 

Plaintiff then brought the present suit for possession of the house, setting 
out in his plaint the mortgage ; that he sued upon the mortgage deed for 
completion of the sale and got a deed of sale from the Court; and that this 
notwithstanding, the defendant refused to give him possession. 
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The lower Courts dismissed the plaintiffs suit as barred by section 13, 
Civil Procedure Code, because the plaintiff, in the suit of 1885, had asked 
for possession and the decree had refused him that relief. 

Held, upon application for revision, that tlie decrees of the lower Courts 
must be reversed. The plaintifF alleged a cause of action subsequent to 
the decree of 1885. All that was in effect decided by the previous suit was 
that plaintiff was not at that time entitled to possession. 

The suit remanded for retrial as though it were a suit by the plaintiff 
as mortgagee for possession of the house consequent upon foreclosure 
proceedings having been duly taken by him prior to the suit of 1885, and 
subject to any defence that the defendant might make other than a plea of 
limitation. 

Petition under section 622, Civil Procedure Code , fen' revision 

of thtf decree of Lula Narain Das , District Judge , Gujran- 

ivala , dated 12 th 3 fay 1890. 

Pakshmi Narain, for Petitioner. 

The facts in connection with this application sufficiently 
appear from the judgment of the Court. 

Extract from the judgment of Plowden, J.—The facts 
of this case are somewhat peculiar, but the oircumstance that 
the power of revision granted by section 622, Civil Procedure 
Code, is subject to the judicial discretion of the Court enables 
me to pass ah order, which makes it possible for justice to be 
done in this suit in spite of the errors which have been commit¬ 
ted by the Courts. 

In January 1878, one Adal mortgaged a house to plaintiff 
for Rs. 90 : the house was to remain in the possession of the 
mortgagor : the mortgage debt was to carry interest at 2, per 
cent, per mensem repayable in one. year : if not paid within the 
period, the deed provided that the mortgagor would sell the 
house to the mortgagee for the mortgage debt. 

In January 1885, the plaintiff sued Gamun, the minor son 
°f Adal (alleged to be dead), under the guardianship of his uncle 
Alim, and Alim himself. The plaint set out the mortgage : that 
the mortgagee had issued notice to Gamun and Alim under 
Regulation XVTT of 1806 : that the year of grace had elapsed 
without payment of the mortgage debt : and concluded with 
a prayer for entry on the house in suit and completion of the 
sale. 

Two summonses were .served on Alim, as defendant and 
as guardian of the defendant Gamun, but he did not defend 
the suit, whieh was therefore decided ex parte , without anyT 
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inquiry, upon the documents presented by the plaintiff. This 
was on January 19th, 1885. The decree was that the defendant 
should sell the house to the plaintiff. The judgment was very 
brief, describing the deed as one of conditional sale (bye bil 
wafa) and the suit as one for causing a sale to be made. 

Tn execution, the plaintiff attempted to get possession of 
the house, but the Court of execution construed the decree as 
merely entitling him to a conveyance, and eventually itself gave 
him a deed of sale of the house, dated January 30th, 1888. 

The plaintiff then brought the present suit against Gamun, 
under the guardianship of his mother, for possession of the house. 

The plaint sets out the mortgage : that the plaintiff sued 
upon the deed for completion of the sale and got a deed of sale 
from the Court and that notwithstanding the defendant refuses 
to give him possession : and he therefore sued for possession. 

The lower Courts have dismissed the suit in limine as bar¬ 
red by section 13, Civil Procedure Code, because the plaintiff 
had asked in the suit of 188.5 for possession, and the decree had 
refused him that relief. 

The plaintiff has applied for revision. The judgments of 
the lower Courts ignore the fact that the plaintiff alleges a 
cause of action subsequent to the decree in 1885, and they do 
not decide whether or not there is* a new cause of action. 
All that is in effect decided by the suit of 1885 is, that the 
plaintiff was not nt that time entitled to possession, the Court 
having apparently construed the deed as merely entitling the 
plaintiff to a conveyance. That decision, whether right or 
wrong, is conclusive and equally binding upon both parties ; and 
it would be difficult to held that, accepting it as correct, there 
is no new cause of action in the defendant’s refusal to give 
possession of the house to the plaintiff, its owner, under the deed 
of sale executed by the Court. 

No 42* 

Before Benton and Rivaz , JJ. 

It AM ASRA— (Def endant) —APPELLANT. 

Versus 

GTJRDITTA-- (Plaintiff)— HAKIM RAI AND 
ANOTHER— (Defdts,)— RESPONDENTS. 

.Case No. 1358 of 1889. 

Pre-emption — Custom—Toion of Dhera — 

The custom of pre-emption based on vicinage found to prevail in the 
town of Bhera, Sbahpur district. ^ 
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No- 44- 
Fall Bench. 

Before Ploivclen, Roe and Rivaz, JJ. 

JOTI tfc ANOTHER— (Plaintiffs)— APPELLANTS. 

Versus 

MAYA «fc OTHERS— (Defendants) —RESPONDENTS. 

Case No. 693 of 1S90. 

Jurisdiction — Civil or Revenue Courts — Suit by a person out of posses¬ 
sion claiming possession on ground of succession as tenant—Punjab Tenancy 
Act, 1887, section 77, subsection (3), clauses (d) and (i). 

Held, by the Full Bench, that a suit by a person out of possession 
claiming the possession ~f land from the proprietor on the ground that ho 
has a right of succession as a tenant does not fall either under clause (d) or 
clause (i) of section 77, sub-section <.3) of the Punjab Tenanc}- Act, 1887.* 

To establish the complete relation of landlord and tenant between two 
persons in respect of land within the meaning of the Tenancy Act it is 
essential that two things shall concur viz., (1) a right to enfer upon and 
possess the land, and (2) an entry into possession. Upon entry and not 
before the person having the right becomes a “ tenant ” and “holds ” the 
land under the person called the landlord. 


The test, under the Tenancy Act, whether a person has or has not 

become a tenant (with or without a right of occupancy) is whether such person 

having the right to enter upon and possess particular land, has or has not 

entered into possession, in pursuance of that right. If such person has en- 
tered, he is a tenant. 


Tf such person has not entered, his suit for entry into possession, whether 

ho e »*ms a right of occupancy or not, is not cognizable by a Revenue Court, 
but by a Civil Court only. 

Punjab Record, No. 9 of 188S and No. 105 of 1890, Note, referred to. 


No. 45. 

Full Beocb. 

Before Roe, Frizelle, and Rivaz, JJ. 

KESAR SINGH & VIR SINGH— (Plaintiffs)— 

APPELLANTS. 

Versus 

NIHAL SINGH— (Defendant) —RESPONDENT. 

Case No. 126 of 1891. 

Jurisdiction—Civil or Revenue Courts— Suit by occupancy tenant to 

recover possession of land from the proprietor more than one year after 

dispossession—Punjab Tenancy Act, 1887, section 77, sub-section (3), 
clause (%). v 


a landlon^m^prove^ha^a 1 tenanl'has S no^such'a right*;*^ of “cupancy or by 
co atUtiomf*'on^which'a \enanc}^is ^hoId °^ ““ri'sing out of the lease or 
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Held by the Full Bench, that a suit by a person who has been dis¬ 
possessed more than one year before suit, to recover possesssion of land 
from the proprietor thereof on the ground that ho is the occupancy tenant 
of the land, is not a suit falling within section 77, sub-section (3), clause ( i) 
of the Punjab Tenancy Act, 1SS7, and is therefore not cognizable by a 

Revenue Court. 

A tenant who has been dispossessed can for the period of ono year from 
the date of his dispossession claim to be still regarded as a tenant quoad his 
landlord, his suit for recovery of possession being (as expressly provided in 
section 50 and soction 77, sub-section ^3), clause ([/) of tho Act) cognizable by 
a Revenue Court. 

If tho tenant allows tho period of ono year to elapso without tiling a 
suit, he must be taken (subject to any recognised disability) to havo relin¬ 
quished his right to bo still regarded as a tenant and his remedy (if any) must 
be sought in tho Civil and not in tho Revenue Court. 

Punjab Record, No. 104 of 1890, and No. 44 of 1891, referred to. 

The opinion of the Full Bench was delivered as follows by 

Rivaz, J.—We have all considered the opinion expressed 
by Sir Meredyth Plowden in his order directing this reference to 
be laid before a Bench, and we may say that wo concur generally 
with the views enunciated by that learned Judge. 

The question which we have to decide was expressly left 
undecided in the Full Bench ease No. 693* of 1890, inasmuch 
as it did not arise upon the reference in that case, and may be 
stated as follows : 

“ Is a suit by a person, who has been dispossessed more 
“ than a year before claim, to recover possession of land from 
** the proprietor thereof on the ground that he is tho occupancy 
“ tenant of the land, a suit falling under section 77 (3) ( i ) of 
“ Act XIV of 1887, and therefore cognizable by the Revenue 

“ Court 1 ” 

The answer to this question depends upon whether the suit 
can be held to be one between landlord and tenant, or, in other 
words, whether a tenancy once established is terminated by tho 
dispossession of^the tenant. 

The previous Full Bench Ruling has decided that, to estab¬ 
lish the complete relation of landlord and tenant between two 
persons in respect of land within tho meaning of the Tenancy 
Act, there must be not only a right to enter upon and hold the 
land, but also an actual entry into possession. 

It would seem to follow logically from the above proposi¬ 
tion tfjiat continuance of pos session woul d be essential for the 

Punjab Record, No. 44 of 1891. 
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maintenance of the relationship between the parties, and if this 
be so, the dispossession of the tenant would ordinarily, and in 
the absence of any indication to the contrary in the Tenancy 
.Act itself, sever this relationship. But wc find that section 50 
and section < 7 (y) of the Act are directly opposed to the theory 
that a dispossession of the tenant ipso facto terminates the 
relationship, and effect must therefore be given to the intention 
of the Legislature as evinced by the above provisions. We 
consider that full effect may be given to that intention by 
holding that, for the purposes of the Act, a tenant who has been 
dispossessed can, for the period of one j’ear from the date of his 
dispossession, claim to be still regarded as a tenant, quoad his 
landlord, his suit for recovery of possession being (as expressly 
provided) cognizable by the Revenue Court. Tf he allows the 
period of one year to elapse without making any claim, he must 
be taken (subject to any recognized disability) to have relinquish¬ 
ed his right to be still regarded as a tenant, and his remedy (if 
such still exists, as to which it is not necessary to give any opinion 
upon this reference) must be sought in the Civil and not in the 
Revenue Court. 

On the above grounds, and, generally, for the reasons stated 
by Sir Meredyth Plowden in his order of the 1st April 1891, we 
answer the question referred to us in the negative. 

The case must be returned to the Divisional Judge that he 
may dispose of the appeal to his Court upon the merits. 

Reference returned accordingly . 


No. 46. 

Full Bench- 

before Bloicden, Benton and Rivaz, JJ. 

MUSSAMMAT DESI—(Pla i ntiff) —APPELLANT. 

Versus 

LEHNA SINGH & OTHERS— (Defendants)_ 

RESPONDENTS. 

Case No. 508 of 1889. 

Remarriage of Hindu icidoio-Rights in deceased husband's property - 

* ° f 1856 ~ / ^’ unJab Latcs Act > 1S72 > section 5 —Effect of the Act of 
1856 upon a custom recognizing the remarriage of widoics. 

E. S. aSanclhu Jat (Hindu) of the Chunian Tahsil, Lahore District, died 
14 jears before suit, leaving 456 ghumaos of land. The land then devolved 
on his two sens, who both died without issue, the second death, that of P. S.. 
Who was unmarried, being about a year before suit. 
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Tho plaintiff D. was the widow of R. S. an! mother of P. S. : sho claimed 
to bo the heir of P. S., son of R. S., her late husband, and herself as his 
mother, and as such sho demanded possession from tho defendants. 

Tho defendants were the collateral heirs of P. S. distantly related, 
but still the heirs, subject to the right, if any, of tho plaintitl D. The 
defendants’ case was that tho plaintiff married a second husband soon after 
the death of R. S., and that whatever rights she had as widow of R. S. 
sho lost by remarriage. The second marriage was denied, but was found 
to be proved. 

Held, by the Full Bench, that D. had no right to succeed, and that her 
claim failed. 

Per Plcwdbn & Rivaz, JJ., because the question of her right to suc¬ 
ceed to the ancestral estate of tho decease 1, P. S., was a question to 
be decided according to custom under section 5 (a) of the Punjab Laws Act, 
1872, and was not affected by the provisions of Act XV of 1856 ; and that 
according to custom she had not the right claimed. 

According to custom the plaintiff was not entitled to succeed as 
mother : according to custom she was no longer the widow of tho father 
of the deceased, and therefore had no title to the estate in dispute against 
the reversioners. 

Act XV of 1856 is an authoritative interpretation as regards the 
Courts, of tho Hindu law on the subject of the remarriage of a Hindu 
■widow, and the consequences and incidents of such a marriage. In any 
case in tho Punjab to which the Hindu law is to bo applied in furnishing 
the rule of decision under clause (6) of section 5 of the Punjab Laws 
Act, 1872, Act XV of 1856 must receive full effect as being a legislative 
exposition of the Hindu law. But this is quite consistent with the view 
that the Act docs not alter or abolish any custom regarding succession 
or marriage, which is not at variance with section 1 of the Act, and which, 
that Act apart, is the rule of decision prescribed by clause (a) of section 5 
of the Punjab Laws Acts. 

Per Benton, J., because tho whole Act (XV of 1856) is universally 
applicable to cases of widow remarriage among Hindus, whether the persons 
concerned bo subject to Hindu or to customary law, and the said Act on its 
true interpretations bars the present claim. 

No. 47 

Before Plowden , J. 

UMAR BAKHSH— (Defendant) —PETITIONER. 

Versus 

IBRAHIM— (Plaintiff) —RESPONDENT. 

Case No 1475 of 1890. 

Share of profits—Suit for—Jurisdiction—Punjab Tenancy Act, section 
77, sub-section (3; (A:). 

The plaint alleged : 

(1) That defendant 1 mortgaged certain land to defendant 2 and 
plaintiff (who were brothers), and that plaintiff and defendant 2 sued jointly 
and obtained joint possession of the land ; 
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(2) That defendants, notwithstanding the decree, collusively take 
the whole profits and give the plaintiff nothing, refusing to give him a 
share. 

The plaintiff therefore prayed for a decree for Rs. 120, his share of 
mesne profits for six harvests. 

Held , that the suit fell within section 77, sub-section (3>, clause ( k ) of 
the Punjab Tenancy Act, 1887, so far as it was suit a between the plaintiff 
and defendant 2, and that the jurisdiction of the Revenue Court was not 
ousted by the addition of defendant 1 as co-defendant. 


Petition xixtder section G22, Civil Procedure Code., Jor revision 

of the decree of T. Troivard , Esquire , Additional Divisional 

Judge, Iloshiarpur , dated 11 th August 1800. 

% 

Nanak Raksli for petitioner. 

Pyari Lai for respondent. 


The facts in connection \v 


ltn 


tins application sufficiently 


uppear from the judgment 

Plowden, J.—The plaint in this case alleges that defen¬ 
dant 1 mortgaged 52 kanals, 15 marlas—kliata Nos. 56 and 57_ 

in Jalwal, to defendant 2 and plaintiff, who are brothers, for 
Rs. 300, by a mortgage-deed dated March 27th, 1882 ; that 

plaintiff and defendant 2 sued jointly and got joint possession 
of the land ; that defendants, notwithstanding the decree, 
collusively take the whole profits and give the plaintiff nothing, 
and refuse to give him a share. He therefore prays for a deceree 

for Rs. 120, his share of mesne profits for six harvests from 
Jiabi St. 1944 to Khar if St. 1946. 


The suit has been tried as a Civil suit, and a decree been 
given to plaintiff by the Munsif for Rs. 90 against defendant 
2 alone. This defendant’s appeal was dismissed by the Divi¬ 
sional Court who refused a certificate of further appeal. It 
held that the suit was not a Revenue suit, and that in a case of 
this kind the question was not of sufficient importance to justify 
the grant of a certificate. 


This refusal is immaterial, as 
Civil Court is a sufficient ground for 


want of jurisdiction 
revision. 


in 


the 


The Divisional Judge states that he is unable to concur 
in the contention that a suit for mesne profits is one triable 
by a Revenue Court. He is right to the extent that all 
suits for profits are not cognizable by the Revenue 

Courts, but the true question is whether the present suit is so 
cognizable. 
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By section 77 (A) of the Punjab Tenancy Act, 18S7, “a 
suit by a co-slmrer in a holding for a share of the profits thereof” 
shall be instituted in and heard and determined by a 
Revenue Court, and no other Court shall take cognizance of any 
dispute or matter with respect to which such a suit might bo 
instituted. 

“ Landowner,” “ estate,” and “ holding ” in this Act by 
section 4 (9) have the meanings assigned to them in the 
Land Revenue Act. By section 3 (3) of the Land Revenue 
Act, 1887, holding means a share of portion of an estate held 
by one landowner, or jointly by two or more landowners. By 
section 3 (2), landowner includes a poi son to whom a holding 
has been transferred, and every other person not hereinbefore 
in this clause mentioned who is in possession of an estate or any 
share or portion thereof, or in the enjoyment of any part of the 
profits of an estate. 

It is rightly admitted that the land specified in the 
plaint is a portion of an estaie. But it is suggested that the 
plaintiff is not a person to whom a holding has been 
“ transferred.” There is no definition of transfer in either 
Act, but in section 53 of the Tenancy Act the word transfer 
is used in respect of transfers by sale, gift or mortgage, and 
the word is wide enough to include a mortgage like that alleged 
which gives a right to possession. Whether it also includes a 
mortgage by way of hypothecation merely, I need not now consider. 

The suit accordingly falls within section 1 7 (A ) of the 
Punjab Tenancy Act, so far as it is a suit between the plaintiff 
and defendant 2, and the jurisdiction of the Revenue Court 
is not ousted, in view of the comprehensive words at the com- ^ 
mencement of that section, by the addition of defendant 1 as a 
co-defendant. 

Neither party objects to the decree of the Munsif being 
registered as a decree of the Assistant Collector of the 1st grade, 
Hoshiarpur District, and this will be done. 

As to costs, the objection to jurisdiction was urged at the 
hearing of the appeal. Costs in that Court and this Court (ex¬ 
cept the institution fee in this Court which will be refunded) 
will abide the decision of the appeal from that decree. The 
appeal to the Divisional Court will be returned by the Appel¬ 
late Court for presentation in the Revenue Court having juris- 

Application allowed . 
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No- 50. 

Before Benton and Bivaz, JJ. 

FAKIR AND OTHERS— (Plaintiffs)— APPELLANTS. 

Versus 

JAIMAL & OTHERS— (Defendants)— RESPONDENTS. 

Case No. 119 of 1890. 

Arbitration — Reference to, made out of Court during -pendency of suit — 
Specific Relief Act, 1877, section 21— Effect of . ] 

Held that the last clause of section 21, Specific Relief Act, is inapplicable 
to a case in which a reference to arbitration is made out of Court during 
the pendenc}-, and not before the institution of, a suit. 

Punjab Record, No. 130 of 1882, followed. 


No 51. 

Before Benton and Bivaz , JJ. 

KOKAN HA L — (P la inti f f) —A PPELLAN T. 

Versus 

MIR ALAM— (Defendant) —R FSPONDENT. 

Case No. 1181 of 1889. 

Civil Procedure Code , section IS—Res judicata. 

The defendant in the present suit executed a mortgage-deed for 

Rs. <5/ in favour of the present plaintiff, the deed reciting receipt of con¬ 
sideration in full. 

When before the Registering officer, the mortgagor denied receipt of 

Rs. 217 out of the mortgage money. The deed was nevertheless registered, 
the objection being recorded. 

Thereupon, the mortgagee sued the mortgagor for Rs. 217, which was 
decreed by the Munsif and District Judge, but the Chief Court, upon 
revision, dismissed the mortgagee’s suit on the ground that the plaint 
disclosed no cause of action. 

After the decision of the lower Courts in the mortgagee’s favour and 
while the petition for revision was pending in the Chief Court, the 
mortgagee filed a suit for possession of the mortgaged property under 
the terms of the mortgage-deed. The first Court, without fixing issues 
or recording evidence, rejected the plaint on the ground that the plaintiff 
(the mortgagee) having already sued for and obtained a decree for a 
refund of a portion of the mortgage rr.onej-, which decree then stood 
unreversed, could not be heard to ask for specific relief on the ground 
that the defendant (the mortgagor^ had received the whole of the considera¬ 
tion money. 

After the Chief Court had rejected the mortgagee’s claim (decreed by 
the lower Courts) for Rs. .217, the mortgagee instituted a fresh suit for 
possession of the land. 

The Divisional Judge dismissed this last suit as barred by the rule of 
res judicata. 
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Held , that the suit was not res judicata , it being impossible to affirm 
that the matter in issue in the firs suit had been heard and finally decided, 
the fact being that the Court had refused to adjudicate upon the merits 
at all. 

Further appeal from the decree of J ’. IV. Gardiner , Esquire , Divi¬ 
sional Judge , Rawalpindi, dated 1 6th July 1889. 

Krishna Singh for appellant. 

The facts arising in connection with this appeal are stated 
in the .judgment of the Chief Court delivered by 

Rivaz, J.—The lower Courts have differed upon the ques¬ 
tion, whether or no the present suit is res judicata, the 
Divisional Judge who holds that the suit is barred, criticising 
the District Judge’s ruling to the contrary effect in somewhat 
severe language. 

It is, however, quite clear to me, after considering the 
matter, that the District Judge’s decision upon the legal question 
is the correct one. 

The material facts are as follows. On the 5th April 1887, 
defendant, Mir Alam, executed a deed of mortgage for Rs. 757 
in plaintiff, Kokan Mai’s favour. The deed recites that the 
full consideration had been received, but at the time of registra¬ 
tion {viz. on the 19th April), defendant before the Registering 
officer denied receipt of Rs. 217, out of the full mortgage money. 
The deed was nevertheless registered, though Mir Alam s 
objection was recorded, whereupon Kokan Mai sued Mir Alam 
for the said sum of Rs. 217, apparently regarding the Register¬ 
ing officer’s note of the executant’s denial of receipt of that sum 
as a ruling against him on the issue whether full consideration 
had passed or not. The claim for Rs. 217 was decreed both 
by the Munsif and the District Judge on appeal, but on an 
application for revision being preferred to the Chief Court by 
Mir Alam, the plaintiff’s suit was dismissed upon the ground 
that the plaint disclosed no cause of action. After the decision 
of the lower Courts in plaintiff s favour and while the application 
to the Chief Court was still pending, Kokan Mai filed a second 
suit before the District Judge for possession of the mortgaged 
property, under the terms of the mortgage-deed. The District 
Judge’s final order in this case, dated the 23rd May 1888, was 
one rejecting the plaint upon the ground that the plaintiff 
having already sued for and obtained a decree for a refund of a 
portion of the mortgage money, which decree stood at present 
unreversed, he (the plaintiff) could not be heard to ask for 
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specific relief on the ground that the defendant had received the 
whole consideration money including the Rs. 217. The District 
Judge, it should be observed, neithei fixed issues, nor went into 
evidence, hut merely ordered that the plaint be rejected. After 
the Chief Court had passed its order on the Revision Side 
rejecting the claim (decreed by the lower Courts) for Rs. 217, 
plaintiff reinstituted his suit for possession of the land, 
alleging that the bar to the maintenance of the suit had been 
removed by the Chief Court’s final order. This is the suit which 
has been dismissed by the Divisional Judge as barred by the 
District Judge’s order of the 23rd May 1888. 

As already intimated, we are of opinon that the Divisional 
Judge’s order cannot be maintained. 

The question for decision arises in a case analogous to 
those in which the first suit has been dismissed, either as 
premature, or for some technical defect, the Court for one 
reason or the other, refusing to enter upon the merits of the 
dispute. In such a case it appears to us to be impossible to 
affirm that the matter in issue in this first case has been 
heard and finally decided, the fact being that the Court has 
refused to adjudicate upon the merits at all. This class of 
case, of which the decision in I. L. R. y 12 Arad. 500, is a 
recent instance, is clearly distinguishable from those in which 
the Court, after fixing issues and taking evidence, comes to a 
finding upon the merits of the case, and dismisses the suit in 
toto , but reserves to the plaintiff the right to bring a fresh suit 
for the whole or a portion of the same subject matter. Such a 
reservation, it has been frequently held, will not save the second 
suit from being barred as res judicata. The most frequently cited 
instance of a case of the latter class, is the decision of their Dord- 
ships of the Privy Council in Watson v. The Collector of Raja- 
shahye (13 J Ts I. Apps. 160), and the precedent cited by the 
Divisional Judge from I. L. R. 11 All. 187, belongs to the 
same category of cases. If the Divisional Judge had studied 
the last cited decision, he would have found the very distinction, 
which we are now endeavouring to explain, plainly emphasized. 

In the case which we are now considering not only did the 
District Judge refrain from fixing issues in the first case or 
going into evidence, but his final order was one rejecting the 
plaint, which, under section 56, Civil Procedure Code, “shall 
not of its own force preclude the plaintiff from presenting a 
fresh plaint in respect of the same cause of actiop.” The 
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reason for the District Judge’s decision of the 23rd May 1888, 
having now ceased to exist, it seems obvious that nothing 
contained in section 50, Civil Procedure Code, can he held to 
bar the prosecution of the second suit, nor does section 13 
afford a valid answer to the suit, as the matter now directly 
and substantially in issue was neither heard nor determined in 
the earlier suit. 


No. 55. 

Before Plowclcn and Roe, JJ. 

/ 

MUSSAMMAT NATHO BEGUM— (PltffJ —APPEEET. 

Versus 

RAHIM SHAH & MUSS AMM AT AMIR BEGAM— 

(Defendants) —RESPONDENTS. 

Case No. 1218 of 1889. 

Muhammadan Laic—Nuncupative will—Form of words—Intention. 

M. A., a Muhammadan, on various occasions said that R. 8. was his 
son, and was v.alik and icaris of his property, both during his life and after 
his death. It did not appear that on any of the occasions on which these 
expressions were used, it was understood that M. A. was, by using those 
words, making a disposition of his property by way of bequest 

In a suit between the lineal descendants of M. A. regarding a house 
situate in Amritsar City, R. S. (who was a grandson of M. A/) contended 
inter alia that he was entitled to succeed to one-third of the house under 
Muhammadan law in consequence of the nuncupative will made in his 

favour. 

Held, that the alleged will was not established. An oral is as valid 
as a written will by the Muhammadan law, but in both cases there must 
be an intention to bequeath. 

If the words ascribed to M- A. had been written in a formal docu¬ 
ment, there might have been no difficulty in holding that there was a 
bequest, but in that case there would have been clear proof of a definite 
act intended to operate as a bequest. The repetition on several occasions 
of the words ascribed to M. A. militated against the view that he did on 
anyone of such occasions intend to make a bequest. 

Extract from the judgment of Plowden, J.—The facts I 
take to be as stated by my learned colleague, and I take the 
first point to be whether, on any one or more of the occasions 
mentioned, the language used by the deceased was used with 
the specific intention of bequeathing his property to his grandson. 
The form of words used is not one of the forms specified in the 
Muhammadan law as words of bequest (see Shama Churn Sircar s 
Digest , section 783), nor can I say that they are words commonly 
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used instead of such words. If they were, they would be cogent 
and perhaps conclusive evidence of a bequest. 

The point above stated then is one of fact, as to the inten¬ 
tion of the deceased, in using the words he uttered. Now, it 
does not appear that on any one of the occasions on which the 
expressions were used, it was understood that the deceased 
was, by using these words, making a disposition of his property 
by way of bequest. The repetition on several occasions of the 
expressions ascribed to the deceased militates against the view 
that he did on any one of such occasions intend to make a be 
quest. This evidence, coupled with the fact that the deceased 
had brought up his grandson, and associated him in some 
way with his business, points to a supposition in his mind that 
this grandson, his only male descendant, would as such and 
by reason of this rywttsz-adoption become his legal successor, 
rather than that he intended by the use of these words to 
constitute him such. 

If the same words had been written in a formal document, 

I should have no difficulty in holding that there was a bequest^; 
but in that case there would have been clear proof of a definite 
act intended to operate as a bequest. No doubt an oral is as 
valid as a written will by the Muhammadan law, but in both 
cases there must be an intention to bequeath. 


Roe, J’s. Judgment.—Omitted. 


No. 56- 

Before JRivciz and Stogdon, JJ. 

PUR AN AND 17 OTHERS— (Defendants) —APPELLANTS. 

Versus 

MUSSAMMAT RAJ DEVI AND MUSST. MOHRO_ 

(Plaintiffs)— R ESPONDENTS. 

Case No. 442 of 1889. 

Custom—Succession—Boriah Rajputs (Hindus ) of the Sondal got , 
Mouza Jabber, Una Tahsil, lloshiarjrur District—Right of widcnc to succeed 
collaterally in same icay as her deceased husband. 

Found, that by the custom 'governing Hindu Rajputs of the Hoshiar- 
pur District, a widow of a deceased proprietor succeeds collaterally to a 
share of the estate of another childless proprietor (after the death of the 
latter s widow), either equally with other male collaterals descended from 
the same common ancestor, or to the exclusion of male collateral's not 
decended Ip other words, in the matter of collateral succession, the 
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widow is in the same position as her husband would have been, had he been 
alive when the succession opened out. 

Civil Judgments, No. 992 of 1880 (unpublished) and No. 177, Punjab 
Record, 1889, referred to. Followed in 111 P. R., 1891. 

Extract from the judgment of Rivaz, J.—The case of 
Afussammat Jfalan v. Chiragha , Civil appeal No. 992 of 1886, 
unpublished, decided by this Court (Burney and Powell, JJ.) on 
the 10th March 1S88, is in point, as the parties were Hindu 
Rajputs of the Hoshiarpur district, and the plaintiff set up a 
claim similar to that in the present case. The first Court (Diwan 
Ram Nath) found the custom in her favour, but the Divisional 
Judge reversed this finding. The Chief Court upheld the find¬ 
ing of the Divisional Judge, but T think it must be admitted, 
after a perusal of the judgments, that the idea in the minds of 
both the learned Judges was that the custom set up was too 
exceptional to deserve any serious consideration. The inquiry 
made by the first Court had been very meagre, but certain pre¬ 
cedents were adduced in favour of the plaintiff’s contention. 
The Chief Court held that these were insufficient to establish the 
custom, and it was evidently not thought worth while to 
order a further inquiry, because of the exceptional character of 
the alleged custom. In fact, one of the learned Judges charac¬ 
terized that custom as “ too unreasonable to need serious notice,” 
and further on as “ preposterous. ” AVe think that a doctrine 
found by the highest tribunal to be established by usage, at least 
in one Presidency in this country can scarcely be fairly denounced 
in such terms, even before the matter has been fully investi¬ 
gated. 

The decision in the above case was fully considered in a 
recent case (Civil Judgment No. 177, Punjab Record , 1889) 

decided by a Bench of this Court of which I was a member. That 
was a case among Muhammadan Rajputs of the Hoshiarpur 
district, and after a very full inquiry had been made among 
the agricultural population of the district, generally, we affirmed 
a concurrent finding of the lower Courts to the effect that, among 
Rajputs of the district generally, a custom existed under which 
a widow inheiited any property which would have come to her 
husband had he survived. A careful reconsideration of that 
case, and a reperusal of the return made to this Court’s order of 
remand, leads me to believe that our decision was a correct one, 
and in my ojunion the inquiry in the present case confirms that view. 

I would reject this appeal with costs. 
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No 57- 

Before Blowden and Roe , JJ. 

GULAM RASUL— (Defendant) —APPELLANT. 

Versus 

A.J AB GUL— (Plaintiff) ; UMAR KAHN AND 
ANOTHER— (Defendants) —RESPONDENTS. 

Case No. 640 of 1889. 

Minor—Suit by, after attaining majority to recover land sold by his 
guardian —Nature of purchaser's title — Limitation Act, 1877, Schedule II, 
articles 44, 91 and 92. 

The plaintiff was a minor: U. K. (his elder brother) who was his 
surbarah and actually managing his land, sold in 1874 to G. R., the plaintiff’s 
share of the joint property in addition to his own, and also the share of 
another brother. 

The plaintiff now sued to recover possession, alleging that the sale of 
1874 was inoperative as against him as not having been made for necessity. 

The lower Courts agreed (hat plaintiff’s age exceeded 21 years when the 

suit was filed, and this finding was not further contested. 

The lower Courts differed as to the limitation governing the suit, 
the District Judge applying article 44, Schedule TT, Limitation Act, 1877, 
and dismissing the suit, while the Divisional Judge regarded the suit as 
within time, because it was a suit, for possession of immoveable property and 

brought within 12 years of the commencement of the purchaser’s (G. R’s) 
possession. 

IJdd, that the suit was governed either by article 44 or 91, and was 
barred. The principle applicable is that when a person sues for immove¬ 
able property and is met by a defendant in possession founded upon a 
title which, as between him and that defendant, is null and void, the plaintiff 
may be at liberty to ignore the transaction and to get the benefit of 12 years’ 
limitation ; but if he is not at liberty to treat the title or the transaction in 
which it originated as a nullity, then one of the shorter periods of limitation is 

applicable, such as articles 44, 91, 92 and others, according to the circum¬ 
stances of the particular case. 

Quaere. Whether article 44 applies to a guardian de facto, as well as 
to a guardian de facto and de jure. 

I. L. R., 12 Calc., G9 ; I. L. R., 13 Cal., (P. C.), 308 ; I.L. 7?., 15 
Calc., (P. C.) 58, followed. 


No- 58- 

Before Benton and Rivaz, JJ. 

DHARM SINGH— (Plaintiff) —APPELLANT. 

Versus 

SAYAD ZAH UR-UL-HUSAIN AND SAYAD FAIZ 
MOHY-UD-DIN— (Defendants) —RESPONDENTS. 

Case No. 1261 of 1889. 

Minor Mortgage by mother--Muhammadan Law—Absence of custom — 
Validity of mortgage—Equitable rights of mortgagee. 
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The mother of a Muhammadan minor, not his legal guardian, executed a 
mortgage-deed for and on behalf of the minor, the greater portion of the 
mortgage money being said to be due on account of paternal debts. It was 
not alleged that any custom existed contrary to the Muhammadan law, gov¬ 
erning the question of the power of a self-constituted or de facto guardian to 
bind the interest of the minor. 

Held , in a suit by the mortgagee to enforce the mortgage, that in 
accordance with the principles of Muhammadan law, the mortgage must bo 
held to be invalid (so far as the minor mortgagor was concerned) inasmuch 
as it was effected on his behalf by a person not even possessing the restricted 
power of alienation given to near guardians, but was by a wholly unautho¬ 
rized guardian —Punjab Record, No. 141 of 1883, and Nos. 45 and 11)2 of 
1889, followed. 

Although, when a person comes into Court to get the acts of his guar¬ 
dians during his minority set aside, and he is found to have benefited from 
those acts, a condition may be attached to the decree made in his favour, 
there is no authority for holding that a person suing to enforce a mortgage 
made by one who had no authority to effect such mortgage, is entitled to a 
decree against the owner of the property for compensation for any advantage 
the owner may have derived from the transaction. Punjab Record, No. 144 
of 1883, followed. 

Extract from the judgment of Rivaz, J.—We now have 
to deal with the question of the second defendants liability. .Ad¬ 
mittedly, he was a minor when the mortgage-deed of the 16th 
March 1878 was executed, and his mother who purported 
to represent him was not his legal guardian. The defen¬ 
dants are Muhammadan gentlemen of position, residents of Batala. 
It has not been suggested that any custom exists contrary to the 
Muhammadan law, governing the question of the power of a 
self-constituted or de facto guardian to bind the interest of the 
minor. The decision must, therefore, be in accordance with the 

principles of the Muhammadan law. Under that law the mort¬ 
gage in question must be held to be invalid so far as the minor 
m ortgagor is concerned, inasmuch as it was effected on his 
behalf by a person not even possessing the restricted power of 
alienation given to near guardians, but by a wholly unautho¬ 
rized guardian. The leading decision in this Court is Civil 
Judgment No. 144, Punjab Record , 1883, which has been fol¬ 
lowed in numerous reported and unreported cases, e.g. t Civil 
Judgments , Nos. 45 and 192, Punjab Record , 1889. It was, how¬ 
ever, contended that the consideration for the mortgage being 
principally debts incurred by the defendant’s father, the second 
defendant was, in equity, liable to the extent of his share, and 
that, if necessai y, plaintiff should be allowed to amend his 
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plaint, so as to insert an alternative prayer for relief as against 
the second defendant, irrespective of the mortgage-deed, if 
that document be found to be ineffective, so far as his inter¬ 
ests are concerned. We could not, we think, at this stage of 
the case permit the plaintiff to amend his plaint, so as to alter 
the nature of his case against the second defendant by seeking 
to charge him on grounds independent of the mortgage-deed, 
and we are unable to compel the same defendant to make com¬ 
pensation for any advantage which he may have received under 
the mortgage deed for the reasons stated in Civil Judgment No. 
144, Punjab Record, 1883, already referred to. In that case 
it was held, and we think rightly, that though when a plaintiff has 
had to come into Court to get the acts of his guardians during 
his minority set aside and is found to have benefited from those 
acts to some extent, a condition may be attached to the decree 
in his favour, there is no authority for holding that a jjerson 
suing to enforce a mortgage made by a person who had no 
authority to mortgage the property is entitled to a decree 
aginst the owner of the property who resists his claim, for com¬ 
pensation for any advantage the owner may have derived from the 
transaction. It is not therefore necessary to consider, in the present 
case, to what extent (if any) the second defendant has derived 
advantage from the mortgage transaction. As to the question 
of ratification, we can find no sufficient evidence to support an 3 r 
such plea. Assuming that the transaction was one capable of 
being ratified by the second defendant on attaining his majority, 
mere silence or the omission by defendant II to sue for his 
share of the mortgaged property, cannot, we think, be held 
to amount to ratification, thought it may be some evidence of 
ratification. .It was urged that defendant II after coming of 
age continued to permit the plaintiff to collect the rents of the 
whole property, and a written notice sent by defendant II to 
the plaintiff on the 31st January 1887 is also relied upon. 
The conduct of the defendant in not interferring with the 
plaintiff in the matter of the rents is, we consider, quite in¬ 
conclusive as evidence of ratification of the mortgage. The 
notice referred to, merely deprecates litigation in Court, and 
suf^ests the advisability of a compromise or settlement out 
of Court. This document is quite consistent with an inten¬ 
tion by defendant II to repudiate the mortgage altogether 
if driven into Court. The lower Court was, we think, 
right in discharging the second defendant from all liability, 
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and refusing to decree against him, or his interest in the 
property. 

No. 64- 

Before Ploxvden and Benton , JJ. 

SHEO NAND— (Plaintiff)— APPELLANT. 

Versus 

SHEO CHAND AND MUSSAMMAT JIWANI— 

(Defendants)— RESPONDENTS. 

Case No 1962 of 1SS9. 

Custom—Hindu Juts, Rohtak -Minor husband—Minor wife — Custody. 

In a suit the parties to which were Hindu Jats of Rohtak, held 
that no custom had been proved by which a minor husband was entitled 
to the custody of minor wife before she attains puberty. 


No. 67. 

Before Ploxvden , J. 

BUTA AND OTHERS —(Plaintiffs)— APPELLANTS. 

Versus 

SATAR BAKHSH AND OTHERS— (Defendants)— 

RESPONDENTS. 

Case No. 38 of 1891. 

Suit for declaration of exclusive possession—Finding that exclusive 
possession not proved—Decree according to evidence. 

The plaintiffs alleging exclusive possession of two small plots of 
land, sued for a declaration of their title. 

The first Court found their possession and title proved and gave 
them a decree. 

On appeal, the Divisional Judge held that as the plaintiff's exclusive 
possession was not proved, their suit must be dismissed, and that they 
should sue for possession and prove their title, if so advised. 

Held, that it was competent to the Court to decree title according 
to the evidence, even if exclusive possession was not shown, and even 
to amend the plaint and decree exclusive possession, if desired. 

I. L. R , 17 Calc., 814, referred to. 


No- 69. 


Before Plowden and Roe , JJ. 
MUSSAMMAT MAT GUJRI AND DIWAN LACHMAN 

DAS —( D ef e n d ants)— APPELLANTS. 

Versus 


DIWAN AMAR NATH AND DIWAN AN ANT RAM— 

(Plaintiffs)— RESPONDENTS. 

Case No. 1445 of 1890. 

Appointment of Receiver - Duty of Court—section 503, Civil Procedure 

Code, 1882, 
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It does not necessarily follow from the provision in section 503 of 
the Code, that a Court appointing a Receiver may, if need be, remove 
the person in whose possession or custody the property in suit may be, 
from the possession or custody thereof, and commit the same to the 
custody or management of the Receiver; or from the provision that 
the Court may grant to the Receiver all such powers as are therein 
described, that the Court can authorise a Receiver to enter upon im¬ 
moveable property in the possession of another person, without his 
consent, in order to take an inventory of all such property as the plaintiff 
may indicate as the property in dispute. 


No- 70- 

Privy Council. 

Before Lord Watson, Lord Hobliousc , Lord Morris and 

Richard Couch , JJ. 

MUHAMMAD NAWAZ KHAN AND ANOTHER— 

PLAINTIFFS. 

Versus 

ALAM KHAN—DEFENDANT. 

Ox Appeal fhom tiie Chief Court of the Punjab. 

Arbitration ami award —Civil Procedure Code, sections 13 and 525 — 
Order refusing to file award -Powers of private arbitrator — Construction 
of terms of reference. — In a suit by two sons of a deceased Muhammadan 
to recover their shares in their father's estate from their brother, the 
defendant pleaded that he was entitled to the said estate under an 
award in his favour made on a submission to which the plaintiffs were 
parties ; but it appeared that the Civil Court had refused an application 
under section 525, Civil Procedure Code, to file the same. 

Held, that this order was not a decision as to the validity of the 
award within the meaning of section 13. 

^ here a dispute relating to land and the right of succession thereto 
was referred by the members of a Muhammadan family to a private 
arbitrator, selected by reason of his knowledge of the circumstances of 
the family, without any stipulation that he was to bo controlled in his 
decision by any custom or Muhammadan law, and the arbitrator decided 
on the broad view of giving effect to what he conceived to be the intention 
of the deceased father of the parties. 

Held, that this could not be relied on as misconduct, and that such 
decision was within the right of the arbitrator. 

Appeal from a decree * of the Chief Court (P louden and 

Tremlett, ./ J .), dated 1 '2th December 1S87. 

The facts are stated in the judgment of tlieir Lordships. 

C. W. Arathoon , for the appellant, contended that the 
order of the 15th December 188J, which declared the award 
to be invalid and refused a decree upon it, operated as 

* The judgment is reported as Punjab Record No. 32 of 1888. 
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res judicata under section 13 of the Code of Civil Procedure. 
It was a final order, no appeal having been made from it. 
Otherwise the burden was heavily on the respondent to show 
that that decision was wrong. On the. face of the award, 
it appears that the arbitrator was prejudiced in favour of the 
respondent. The award, moreover, was not justified by 
Muhammadan law or by any proved custom. 

The respondent did not appear. 

The judgment of their Lordships was delivered by— 

Lord Morris. —The plaintiffs and appellants are two of 
the sons of Maddat Khan, who died on the 6tli of June 
1883, leaving four sons and the children of a fifth son him 
surviving. The defendant, Alain Khan, is one of the sons. 

The plaintiffs claim two-fiftlis of their father’s property, 
moveable and immoveable. The moveable inheritance is not 
in dispute, the plaintiffs being clearly entitled to two-fifths 
thereof. They would be also pritna facie entitled to the same 
proportion of the immoveable property. After the death of 
Maddat Khan, the plaintiffs for themselves, and purporting to 
be guardians of the sous of their deceased brother, entered 
into an agreement, dated the 20th of September 1S83, with 
the defendant, who also purported to be the guardian of his 
younger brother, Fatteh Khan, whereby it was agreed to 
appoint a private arbitrator for a decision of the dispute 
relating to their father’s lands and the office of lainbardar ; 
and that Mian Sultan Ali, who was intimately connected 
with the circumstances of the family and was their pir, 
should act as the private arbitrator ; and they agreed to accept 
whatever the said Mian Sultan Ali might decide in respect 
of the dispute between them. The said arbitrator soon after 
made his award, whereby he found, in effect, that the plaintiffs 
were not to get any land of the deceased, except the portion 
given to them by him in his life-time, and that the defendant, 
Alam Khan, should remain the owner of the whole of the 
remaining landed property. He also awarded to Alam Khan 
the office of lambardar. 

Shortly after, Alam Khan applied to the Extra Assistant 
Commissioner, Mr. Homan, to have the award filed, pursuant 
to section 525 of the Civil Procedure Code, and on the 5th ot 
November 1883, that official decreed that the award be filed 
in Court. Against that decision, the plaintiffs in the present 
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suit appealed, upon several grounds : first, that Mr. Homan, 
by reason of the value of the subject-matter, had no 
jurisdiction ; next, that the award disposed of the lambardari,— 
a matter over which the arbitrator could have no jurisdiction,— 
and also for the misconduct of the arbitrator. The Civil Judge 
held that the award could not be filed by reason of the 
pecuniary limit of the lower Court’s jurisdiction, and by 
reason of the lower Court having no jurisdiction to deal with 
the lambardari, and remanded the ease to the Court of the 
Deputy Commissioner, Colonel Connolly, who transferred the 
ease to the Subordinate Judge, Nawab Alladad Khan, who by 
his order of the 15th December 18S5, decreed that the 
claim of the defendant, Alain Khan, to file the award should be 
dismissed. His grounds for the said decree arc set forth in his 
judgment. Some of them are entirely at variance with the 
function of a Judge. He states that the arbitrator miscon¬ 
ducted himself, in making the awaid contrary to the custom 
of the parties and the Muhammadan law and that he, the Judge, 
knew that the arbitrator was an intimate friend of Alam Khan, 
and that he had consequently made his award in Alam Khan’s 
fav6ur. Alam Khan thus failed to have the award filed. On 
the same day the plaintiffs filed their plaint, which is the com¬ 
mencement of the present suit. Alam Khan on the 22nd of 
December 1885, put in his statement in writing in answer to the 
plaintiffs’ claim. He therein relied on the award of Mian 
Sultan Ali. Issues were settled, and amongst them is Ho. 10, 
the issue on the result of which the decision of this case rests, 
namely, what is the legal effect as against the plaintiffs of the 
arbitrator's award ? The case came on for hearing before the 
same Subordinate Judge, who, in effect, re-affirmed his former 
judgment on the application of Alam Khan to file the award. 
He decided that the award was invalid. The defendant appealed 
to the Chief Court of the Punjab. That Court reversed the 
decision of the Subordinate Judge. They held that the award was 
valid as against the plaintiffs, and dismissed their claim in 
respect of Maddat Khan’s landed property. 

Their Lordships concur in the judgment of the Chief 
Court. 

The first contention on the part of the appellants before 
their Lordships, has been that the decree of the Subordinate 
Judge, dismissing the claim of Alam Khan to file the award, 
pursuant to section 525 of the Civil Procedure Code, has the 


No. 70, PUNJAB RECORD, 1891. 


effect under section 13 of the same Code of a res judicata. 
One of the Judges of the Chief Court says that tlmt contention 
was not very strongly pressed before them. It has been most 
strenuously urged before their Lordships, who cannot accede, 
to it. Though the application under section 525 was refused 
that merely left the award to have its ordinary legal validity. 
It could not be successfully contended that an award is not 
valid because the party in whose favour it was had never 
applied to have it filed in Court. Can then the refusal to file, 
or of an application made to do so, have the effect that the 
award can never be relied upon in any suit relating to the 
subject-matter dealt with by it 1 Their Lordships are of 
opinion that section 13 has not that effect. It enacts that 
“ Np Court shall try any suit or issue in which the matter 
directly and substantially in issue has been directly and 
“ substantially in issue in a former suit between the samo 
“ parties, or between parties under whom they or any of them 
“claim, litigating under the same title, in a Court of jurisdic- 
“ tion competent to try such subsequent suit or the suit in 


which such issue has been subsequently raised and has been 
heard and finally decided by such Court.” Section 525 says 
that the application to file the award is to be registered as a 
suit. Assuming for the purposes of this argument, that such 
an application is a suit such as is contemplated in section 13, 
what is decided in it 1 Only that the award ought not to bo 
filed. That question is not raised in this suit, so that their 
Lordships have not to discuss how far the refusal is conclusive 
on that point, or how far the circumstances that one of the 
two matters referred was beyond the control of the arbitrator, 
constitutes an objection to filing the award. In order to make 
the refusal to file an award a binding judgment against its 
validity on the ground of the partiality of the arbitrator, it 
would be at least necessary to show that the point was 
definitely raised and put in issue and made the subject of trial. 
The validity of the award as an award, was never directly and 
substantially at issue in that application. In this action 
respecting the land alone, the award can be separated as to it 
from the office of lambardar. Consequently their Lordships 
arc of opinion that the contention of res judicata is unsustain¬ 
able. The plaintiffs then rely on misconduct of the arbitrator 
as invalidating his award. There is no independent case or 


testimony to sustain or, indeed, to give colour to such a charge. 
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They merely rely on the award itself as showing such 
partiality and making such statements as to amount to mis¬ 
conduct. That contention seems to be mainly founded on an 
entire misconception of the agreement to arbitrate. It was 
not an agreement that the arbitrator was to be controlled in 
his decision by any custom or Aluhammadan law, or otherwise. 
It was an agreement to refer the matter in dispute generally 
to his decision. He appears to have decided according to 
what he conceived was the wish and intention of the deceased 
Maddat Khan. He was within his right in so doing Some - 
criticisms have been offered on some of the reasons assigned 
by the arbitrator for arriving at his decision. These criti¬ 
cisms, even if justified, could not amount to any proof of 
misconduct. The arbitrator appears to have acted on the broad 
view of giving effect to the deceased’s intentions. He was select¬ 
ed by reason of his knowledge of the circumstances of the family. 
Their Lordships see no ground fur imputing misconduct to him. 
They will humbly advise Her Majesty to affirm the judgment of 
the Chief Court of the Punjab. 

Appeal dismissed. 


No- 72. 

Before Roc and Frizclle , JJ. 

MAHARAJA SIR PARTAB SINGH, k.c.s.i., PRIME 
MINISTER OF JODHPUR —(Defendant)— APPELLANT. 

Versus 


THE PROVINCIAL BANK OF INDIA, LIMITED, 

D ELHI — (P la i nti ff)— RESPON DENT. 

Case No. 1215 of 1800. 

• 

Jurisdiction—Limitation Act, section 13- Absent from British India— 
Companies' Act—Fraud and misrepresentation—Repudiation.— The plaintiff 
Bank was registered under the Indian Companies’ Act, 1882, on 10th 
June 1881, as a limited liability company with a capital of live lakhs of 
rupees, divided into 2,500 shares of Rs. 200 each. * J ' 


On 1st September 1881, a general meeting of the shareholders 
was held, at which six directors, including one C. were elected and one 

P. was appointed manager. These proceedings were confirmed at a sub¬ 
sequent meeting on 3rd October 1881. 

Informal lists appear to have been in circulation in which persons 
entered their names for the shares they would take ; but on 8th October 

1881 only 1,111 shares had been formally taken and 1,389 remained in 
the hands of the Bank undisposed of. 

Between the 8th and 25th October 1884, C. visited Jodhpur with the 
express purpose of inducing the Princes of that State to take shares in 
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the Bank. He succeeded in inducing them to take 975 shares, giving for 
them Promissory Notes at the rate of Rs. 125 per share, viz., Rs. 100 
the amount called up by the Bank and Rs. 25 premium. In this way 
the present defendant-appellant, one of the Jodhpur Princes, took 400 
shares and gave a Promissory Note for Rs. 50,000. 

The remaining shares out of the 2,500 were disposed of by the end 
of December 1884, in the manner described in the judgment of the 
Chief Court, reported as Punjab Record, No. 127 of 1889 (pp. 438,439). 

Upon a suit brought by the Bank to recover the amount due on the 
Promissory Note given by the defendant for Rs. 50,000: 

Held, (1) that as decided in Punjab Record, No. 127 of 1889, the 
District Judge, Delhi, had jurisdiction to entertain the suit. 

(2) . that the suit was not barred by limitation. It was not disputed 
that it was barred unless the plaintiff was entitled under section 13 of 
the Indian Limitation Act, 1877, to deduct the period during which the 
defendant had been “ absent from British India.” The defendant was 
not and never had been a resident of British India. 

Persons with respect to particular territories are exhaustively divided 
into two classes (1) those who are present within, and (2) those who 
are absent from those territories ; and unless it can be affirmed that a 
person is or las been “ present,” it must necessarily follow that he is 
or has been “ absent" /. L. R., 11 Calc., 457, followed. 

(3) . that the defendant’s application for shares in October 1884 was 
made under the influence of fraud and misrepresentation for which the 
Bank was responsible, and that ho was consequently at liberty to avoid 
the contract -when the fraud and misrepresentation came to his knowledge. 

(4) . that there had been a proper allotment of shares to defendant. 
His letters left no doubt that he fully understood that he was both a 
shareholder in, and a director of, the Bank and that he accepted the 
position. The mere fact that the scrip had not yet been delivered to 
defendant, or that it was apparently as yet not even ready for delivery, 
did not in any way prove that the shares were not in fact allotted to the 
defendant. ( Buckley's Law and Practice under the Companies' Acts, 5G4.) 

(.5). that although defendant was entitled to repudiate the contract 
on the fraud and misrepresentation becoming known to him, he was bound 
to exercise this right within a reasonable time ; this he had not done, 
and therefore he must be held to be still the owner of the shares stand¬ 
ing in his name and bound to meet the Promissory Note given by him 
to the Bank in pa}'ment for the shares, to the extent of the true price 
of the shares at the time tho Note was given. 

No- 73- 

Before Stogdon and Beaclicroft , JJ. 

HAKIM ALJ AND OTHERS—(Plaintiffs) —APPELLANTS 

Versus 

SHERA AND OTHERS— (Defendants) —RESPONDENTS. 

Case No. 2187 of 1888. 

Custolit-Alienation by yift-Sonless proprietor—Tawani Rajputs , 
Umballa District. 
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Found, that by the custom of the Tawani Rajputs, it is not competent 
to a sonless proprietor to make a gift of part of his estate to a daughter’s 
son in the presence of nephews. 


No- 76- 

* Before Benton and Stogdon, JJ. 

WARAS MUHAMMAD & OTHERS— (Defendants)— 

APPELLANTS. 

Vei'sus 

ADI BAKHSH — (Plaintiff) —RESPONDENT. 

Case No. 1228 of 1890. 

Muhammadan Laio — Legitimacy—Period of gestation — Evidence. 

The rule of Muhammadan law which fixes two years as the period of 
gestation is a“ rule of evidence ” within the meaning of sections, Indian 
Evidence Act, 1872 : the effect of the section, when read with section 5 of 
the Punjab Laws Act, 1872, is that, under the latter Act, the Courts are not 
bound by the rule of Muhammadan law. 

Punjab Record, No. 1 of 1884, followed. 

Further appeal from the decree of Muhammad Hayat Khan, 

C.S.I., Divisional Judge, Mooltan, dated 1st July 1890. 

Fazldin for appellants. 

K. P. Roy for respondent. 

The question for consideration in this appeal was whether 
the plaintiff was the son of Muhammad Bnlchsh, deceased, by 
his wife, Mussammat Bakht Wadi. The Court of first instance 
decided against the plaintiff', but the Divisional Judge reversed 
this decree by reason of the rule of Muhammadan law, that if a 
child be born within two years of the death of its mother’s hus¬ 
band and there be no proof of its being illegitimate, it is to be 
considered to be legitimate. 

The defendants appealed to the Chief Court, the judgment 
of which was delivered by— 

Stogdon, J. The question for decision in this case is 
whether the plaintiff, Ali Bakhsh, is the son of Muhammad 
Bakhsh by his wife, Mussaniniat Bakht Wadi. Muhammad 
Bakhsh died on the 20tli October 1887. Mussammat Bakht 
Wadi did not give birth to Ali Bakhsh till the 25th December 
1888, or 431 days after Muhammad Bakhsh’s death. 

The first Court found that Ali Bakhsh was not Muham¬ 
mad Bakhsh s son, but on appeal the Divisional Judge reversed 
its decision on the ground that, although tho ordinary 
period of gestation extends to 2S0 days, it is provided by 
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Muhammadan law that if a child be horn within two years of 
the death of its mother’s husband and there he no proof of its 
being illegitimate, it is to be considered to he legitimate ; and 
also on the ground that on the day of the reading of the Qul, 
eight days after Muhammad Bakhsh’s death, Mussammat Bakht 
Wadi gave publicity to the fact that she was in the fourth month 
of her pregnancy hv him. Tn our opinion this decision cannot 
he maintained. The decision of this Court published as Punjab 
Record , No. 1 of 1884, is entirely in point. It was held in it 
that ** the rule of Muhammadan law, fixing two years as the 
maximum period of gestation, is a rule of evidence ’ within the 
meaning of those words in section 2 of the "Evidence Act, though 
also a part of the substantive Muhammadan law, so that the 
effect of that section, when read with section 5 of the Punjab 
Laws Act, is that the Courts are not bound by the said rule 
under the last named Act. The learned pleader for respondent 
admits that the rule of Muhammadan law is probably excluded 
by the Evidence Act, in so far as it is a rule of evidence, hut 
he contends that the decree ought to be maintained if it can 
be shown that the rule in question is in reality a matter of custom 
and of general practice among the people. Even if his conten¬ 
tion is right, there is nothing to show that such a custom obtains, 
and the only question in the case is, whether plaintiff, on 
whom the burden of proof rests very heavily, has succeeded in 
proving that he is the son of Muhammad Bakhsh. The natural 
period of gestation is 280 days. Plaintiff was born 431 days 
after Muhammad Bakhsh’s death. One would have thought 
that plaintiff’s mothor in trying to prove his legitimacy under 
such circumstances was undertaking an impossible task, hut 
she did her best to render it still more impossible by trying to 
prove that she was in the fourth month of her pregnancy when 
Muhammad Bakhsh died, and that plaintiff was horn more 
than 500 days after he was conceived. One has only to turn 
to any work on Medical Jurisprudence to see that there is no 
authentic instance on record of such a case of protracted gesta¬ 
tion. Plaintiff quite failed to sustain the burden of proof im¬ 
posed upon him, and there is not the slightest doubt that he 
cannot by any possibility be the son of Muhammad Bakhsh. 

We therefore accept this appeal and restore the decree of 
the first Court, with costs throughout. 


Appeal alloived. 
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No. 79. 

Before Benton and Stogdon, JJ 

ALA BAKHSH OTHERS— (Pltffs.)— APPELLTS. 

Versus 

BUTA A OTHERS —(Defendants)— RESPONDENTS. 

Case No. 1271 of 1889. 

Custom — Alienation—Sonless Jat proprietor—Ghuman Jats of Kala, 
Sialkol Tahsil , Sialkot District—Burden of proof. 

Held , following the principle of the Full Bench decision, No. 107, 
Punjab Record, 1S87, that the burden of proof lay upon the plaintiffs to 
establish affirmatively that by custom they were entitled to challenge a sale 
made by one Chanda, a Ghuman Jat and a sonless proprietor. 

The plaintiffs, who had embraced the Muhammadan faith and belonged 
to a different village, and the vendor were alike related to the common ances¬ 
tor in the eight decree, while the vendees were of the same stock but one 
degree more remote. 


No- 80. 

Before Boe, JJ. 

UDHAM SINGH— (Defendant) —PETITIONER. 

Versus 

MAHESHA— (Plaintiff) —RESPONDENT. 

Case No. 1444 of 1891. 

Landlord and tenant—Suit for damages—Jurisdiction of Civil Courts. 

A suit for damages for wrongful seizure of produce is cognizable 
by the Civil Courts, even though the plaintiff be a tenant and the defen¬ 
dant a landlord, when the suit is not one for the recovery of an over¬ 
payment of rent or land-revenue, or one arising out of the lease or con¬ 
ditions on which the tenancy is held (section 77, Punjab Tenancy Act. 
1887). 


No. 81. 

Before Stogdon and Beach croft, JJ. 

JODHA— (Plaintiff) —APPELLANT. 

Versus 

MUSSAMMAT JASSAN & OTHERS— (Defendants)— 

RESPONDENTS. 

Case No. 529 of 1889. 

Custom —Adoption—Daughter's son—Bagri Jats, Sirsa Tahsil—Ritcaj- 
i-am—Burden of proof. 

Found, that by the custom of the Bagri Jats of the Sirsa Tahsil 
the adoption of a daughter’s son without the consent of the collateral 
heirs, is invalid. Punjab Record, No. 197 of 1889 and No. 159 of 1890, 
referred to. 
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Observations by Stogdon, J., as to the burden of proof in this and 
cognate cases. 

Observations by Plowden, J., as to the weight to be given to the 
Riicaj-i-am, and as to the relevancy, under the Indian Evidence Act, of 
the entries therein. Punjab Record , No. 24 of 1S84 and No. 8G of 18S5, 

referred to. 


No 82- 

j "Before Benton and Stogdon , JJ. 
RAHMATULEA— (Defendant)— APPELLANT. 

Versus 

GANESH DAS— (Plaintiff)— ATAUIXA— (Defendant)— 

RESPONDENTS. 

Case No. 1375 of 1890. 

Promissory note —Evidence—Original consideration , suit on, when 
allowed. 

As a general rule, a person who receives a promissory note with a 
view to the settlement of prior transactions can, if the note be improper¬ 
ly stamped, fall back and sue on the original consideration. I. L. R., 7 

Calc., 25G, followed. 

But where the creditor grants a receipt admitting that the prior 

transactions are completely satisfied by the delivery of the promissory note 

(in this case to a third person), and that he, the creditor, has no further 

claim thereon, the above rule does not apply. 

« 

No. 83- 

Before Plowden and Rivaz, JJ. 

RAM SINGH— (Plaintiff) —APPELLANT. 

Versus 

HAR GOBIND <fc OTHERS— (Defendants) — 

RESPONDENTS. 

Case No. 592 of 1889. 

Correlation of Contract and Registration Acts -Registration Act, section 
4— Meaning of the icords “ affect immoveable property "—Admissibility of 
document for other purposes. 

The words “ No document shall be received as evidence of any trans- 
action’affecting immoveable property,” in section 49, Indian Registration 
Act, 1877, mean “No document shall be received as evidence cf any 
transaction, so far as it affects immoveable property." 1. L. R., 9 Calc., 
520, adopted and followed. 

Where, therefore, the plaintiff sued upon a document which was un¬ 
registered, and the registration of which was compulsory, claiming : 

(1) that the defendants be caused to execute a deed of sale of the 
land and income in his favour, and to deliver possession ; or fail¬ 
ing this relief 
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(2) that the sums expended by him, with interest thereon, be awarded 
to him ; or 

(3) any other relief the Court thought proper ; 

Held, that although section 49 of the Registration Act excluded proof 
of the contract for the purpose of obtaining specific performance of the 
contract, and in consequence of this provision the contract could not be 
specifically enforced, there was nothing in that Act to excuse the defen¬ 
dants from performance of their promise, or to deprive the plaintiff of the 
right given by section 73, Contract Act, viz., a right to receive compensa¬ 
tion for breach of the contract. 

A contract does not wholly cease to be enforceable merely because 
the right to specific performance of it cannot be enforced,—it only ceases 
to be enforceable in that particular manner ; but if there has been a 
breach of the contract, a right arises lo receive compensation, which is 
independent of the right to specific performance, and which may be en¬ 
forced by action. 

Queerc —Whether masani income is “ immoveable property ” within 
the definition of that term contained in section 3, Registration Act, 1877. 

No 84- 

Before Plov'den and Hoe, JJ. 

SHER ART KHAN —(Plaintiff)— APPELLANT. 

Versus 

KHWAJA MUHAMMAD KHAN —(Defendant)— 

RESPONDENT. 

Case No. 134G of 1890. 

Guardian and ward.—Suit by ward after attaining majority for account 
— Limitation Act, 1877, Schedule II. article 120. 

The, limitation governing a suit by a ward, after he has attained 
majority, to call his guardian to account for the profits made by him while he 
was guardian and the plaintiff was a minor, is six years under article 120, 
Schedule II, Indian Limitation Act, 1877. 

Punjab Record, No. 5G of 1883, referred to. 

Extract from tiie judgment of Plowden, J.—Then, as 
to limitation. The suit was instituted on May 19th, 1890. 

It is alleged that the defendant ceased to be guardian on Jan¬ 
uary 19th, 1885, and that the plaintiff attained his majority 
on the earlier date mentioned, viz., February 8th, 1887. 

The earliest moment at which the plaintiff was competent 
to sue for an account, if that were due without demand, was 
January 19th, 1885, being then competent to sue by a friend, 

as provided in section 19 of Act XL of 1858. That section 
can certainly not be construed, in my opinion, as extending 
the right of a minor to sue for an account on attaining 
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majority, even if it can be assumed that, by reason of it, time 
begins to run against a minor during his minority. The suit 
was brought then within six years of the earliest date when the 
cause of action arose to the plaintiff. 

It is contended for defendant that article 89 and not 
article 120, of Schedule II of the Limitation Act applies to the 
present suit. 

To this I am unable to assent. Articles 8G9 and 90 which 
supplements it, apply to suits by a principal against his agent. 
Can these terms be held to include, for the purposes of the 
Limitation Act, a ward, who has attained his majority, suing 
an ex-guardian of his property for an account 1 In my opinion, 
they cannot. The Limitation Act itself, in article 44, speaks 
of the legal relation of guardian and ward in reference to a 
suit about property. Again, even if it be the fact that the 
guardian of a minor ward’s property may sometimes be pro¬ 
perly spoken of as being, in relation to third persons, the 
agent of the ward, it by no means follows that, as between 
the ward and the guardian, the relation can be accurately des¬ 
cribed as the legal relation of principal and agent. The 
general law of agency in this country has been made by the 
Legislature a part of the Law of Contract, of which Chap¬ 
ter X is entitled—Agency. By section 183 of the Act, 

a minor cannot employ an agent ; and it would seem to 
follow that, as between themselves at least, a ward and 
a guardian cannot stand in the legal relation of principal 

and agent. 

Nothing turns, in my opinion, upon the fact that the 
defendant was a manager of the property of the plaintiff, as 
a minor, appointed under Act XL of 1858. We are dealing 
now with the language of the Limitation , Act, and not of 
Act XL of 1858. This Act speaks of guardian and ward in 
relation to property, and so does the Act which has replaced 
Act XL of 1858. Act VII of 1890, which is entitled “ The 
Guardian and Ward’s Act, 1890,” deals with guardians of 
property, as well as guardians of the person. The expression 
“ guardian and ward ” is in common legal use to express a well 
known and definite legal relation distinct from the relation, 
equally definite, and equally well known by the expression 
“ principal and agent.” I feel no difficulty, therefore, in holding 
that articles 89 and 90 do not apply, and no other article is 
["suggested ^ylthe defendant In the absence of any special article 
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in the Schedule applicable to such a suit as the present, article 
120 applies, and the suit is within time, even if the cause of 
action be taken to have arisen, without demand, at the moment 
the authority of the defendant ceased. 

It is not therefore necessary to determine whether the 
cause of action arises upon a demand and refusal of an ac¬ 
count ; or when the ward attains majority, in a case where 
the guardianship of property has ceased before he attained 
majority. 

By the law of England, as I understand it, the guardian 
is regarded as a trustee, and can be made accountable to his 
ward at any time ; but, ordinarily, for the purposes of the 
limitation Act, the guardian of a minor is not a trustee, unless 
he comes within section 10 of the Act. 

I would reverse the decree of the first Court and remand 
this suit for trial under section 562, Civil Procedure Code,* after 
the defendant’s answer has been taken to the amended plaint. 
Costs to abide and follow the event of the suit, and the institu¬ 
tion fee in this Court to be refunded. 

Appeal allowed. 


No- 86 
Full Bench* 

Before Plmvden, Roe and Rivaz, JJ. 

BADRI DAS— (Plaintiff) —APPELLANT. 

Versus 

JAWALA PERSHAD & OTHERS— (Defendants)— 

RESPONDENTS. 

Case No. 899 of 1889. 

Cause of action—Joint -promise to plaintiff and others—Right of plain¬ 
tiff to sue alone. 

The plaintiff sued for a money decree on a promise to himself alone : 
the defendants denied the promise alleged by the plaintiff, and pleaded 
that the promise was one made to the plaintiff and two others jointly. 

The plaintiff denied this allegation and adhered to the claim as stated in 

the plaint. 

Both the lower Courts found that the defendants’ allegation was 
correct, and that the moneys claimed were due, if at all, to the plaintiff 
and two others. The lower Appellate Court further considered whe¬ 
ther the plaintiff should be allowed to amend his plaint, and decided 

that it was useless to permit this, as the amended claim would be barred by 
limitation. • 
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The plaintiff then preferred a further appeal to the Chief Court : 
ho did not accept the finding as to the debt bring due, if at all, to two 
other persons jointly with him, nor did he ask for permission to amend his 
plaint. 

Held, by the Full Bench, that the Court, finding that the lower 
Courts had rightly held that the debt, if due, was not due to the plain¬ 
tiff, but to the plaintiff and others jointly, the proper decree to make 
was one dismissing the appeal, thus confirming the decree dismissing 
the suit, without going into the question whether the precise ground on 
which the lower appellate Court refused to permit an amendment of the 
plaint was correct, or whether the plaintiff could be permitted to amend his 
plaint. 

Punjab Record, No. 156 of 18S9 (F. B.), distinguished. 


No. 87 

Before liivaz and Stogdon , JJ. 

HARJALU &, ANOTHER— (Plaintiffs)— PETITIONERS 

FOR REVIEW. 

Versus 

WAZIRA AND OTHERS— (Defendants)— 

RESPONDENTS. 

Case No. 431 of 1890. 

W ajib-ul-arz— Old and New Settlements — Supcrccssion. 

The decision of the Chief Court ( Punjab Record , No. 160 of 1890), 
that in a case where the Wajib-ul-arz of the old Settlement provided for 
the succession of collaterals to an occupancy tenant, while that of the 
new Settlement contained no similar provision, but merely declared that 
occupancy tenants would be dealt with according to law, and that a suit 
brought after the new Wajib-ul-arz had come into force must be decided 
in accordance therewith, and not under the old Wajib-ul-arz , though 
plaintiffs had acquired rights under it, overruled upon application for review 
of judgment. 

No. 88 

Before Roe and Riuaz, JJ. 

SAYAD AHMED SHAFI— (Defendant) —APPELLANT 

Versus 

MUSSAMMAT BUNYADI BEGUM —(Plaintiff)— 

RESPONDENT. 

Case No. 282 of 1891. 

Muhammadan law — Dower— Debt—Necessity of a certificate under the 
Succession Certificate Act, 1889. 

Dower, whether prompt or deferred, is until paid a debt due from the 
husband to the wife, and as such is subject to the provisions of the Succes¬ 
sion Certificate Act, 1889. 
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Although the said Act, by section 4, forbids the Court “ to pass 
“ a decree against a debtor of a deceased person for payment of his debt,” 
except on the production of a certificate, there is nothing in the Act to 
prevent the Court from entertaining a suit, or even indicating that ordinarily, 
in the absence of a certificate, an order of dismissal is the proper order 
to pass. The certificate may be produced after institution of the suit, but 
prior to decree. 

Extract from tjie judgment of Rivaz, J. (Roe, J. con¬ 
curring).—We tliink, however, that the appellant’s final con¬ 
tention is a sound one. The District Judge was forbidden by 
section 4 of the Act to “ pass a decree ” against the defendant, 
except on the production by the plaintiff of a certificate. The 
Act, however, does not forbid the Court to entertain the suit, 
or even indicate that ordinarily, in the absence of a certificate, 
an order of dismissal would be the proper order to pass. We 
consider that in the present case the District Judge should have 
granted the plaintiff reasonable time within which to obtain a 
certificate, and should have adjourned the case, to enable the 
necessary application to be made. 

This is the procedure which he must now adopt. 

We therefore accept this appeal and return the case to 
the District Judge, with a direction that he restore the suit 
to his pending file and grant the plaintiff an adjournment for 
such time as lie may deem reasonable to apply for the certificate 
required by Act VII of 18S9, and thereafter proceed to dispose 
of the case in accordance with law. 

The stamp on this appeal will be refunded. Other 
costs incurred in this Court will be borne by the party incurring 
them. 

Cause remanded. 


No. 89. 

Full Bench. 

Before Roe , Stogdon and Beaehcroft JJ. 
GHULAM JILANI —(Defendant)— APPELLANT. 

Versus 

GHULAM HAIDAR KHAN— (Plaintiff)— AND OTHERS 

—(Defendants)— RESPONDENTS. 

Case No. 1106 of 1890. 

Civil Procedure Code, 1882, section 562 and section 588, sub-section 
(2 6)--Appeal from order of remand—Unqualified right of appeal. 

Section 588, sub-section (28), Civil Procedure Code, 1882, gives a person 
aggrieved by an order passed under section 562 of the 9aid Code 
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an unqualified right of appeal from an order remanding a case, and the 
mere fact that the party has submitted to the proceedings resulting from 
such order of remand, or that such remand order has been carried out 
by the lower Court, does not in any way operate to restrict or justify the 
Appellate Court in declining to hear the appeal. 

Punjab Record , No. 129 of 1881; No. 83 of 1880 ; and No. 117 of 1880, 
not followed. 

I. L. R. y 12 Calc., 45, followed. 

No. 91. 

Before Roc, J. 

In the matter of G. E. COATES, 

Insolvent. 

Case No. 1631 of 1890. 

Civil Procedure Code, 1882, Chapter XX — Insolvency—Return of pro¬ 
perly in hands of Court after payment of one-third of scheduled debts. 

C. was declared insolvent under the provisions of Chapter XX, 
Civil Procedure Code, 1882, and was discharged with an order of protec¬ 
tion under sections 357 and 358 of the Code. C. then claimed to be 
entitled to a return of the property in the hands of the Receiver on the 
ground that his scheduled debts had been satisfied to the extent of one- 
third, and that he was absolved from further liability in respect of such 
'debts. 

Held, that this contention was not well founded. Property vested in 
the Receiver is an exception to the rule prescribed in sections 357, 358 of 
the Code regarding non-liability of property to attachment. 

Petition under section 622, Civil Procedure Code, 1882, for 
revision of the order oj Rai Tiutci j\fal, District Judye , 
Ferozepore, dated 21 st November 1890. 

Browne for petitioner. 

The petitioner was declared insolvent by the District 
Judge, Ferozepore, under the provisions of Chapter XX, Civil 
Procedure Code, 1882, and was discharged with an order of 
protection under sections 357 and 358 of the Code. He then 
applied to the District Judge for a return of. the property 
remaining in tho hands of the Receiver on the ground that 
his scheduled debts had been satisfied to the extent of one- 
third, and that he was absolved from further liability in respect 
of such debts. The District Judge having rejected the applica¬ 
tion, the insolvent applied to the Chief Court on the Revision 
side. The following judgment was delivered by— 

Roe, J.— The contention for the petitioner is that as he 
has been discharged with an order of protection under sections 
357 and 358, Civil Procedure Code, he is entitled to a return of 
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the property now remaining in the hands of the Receiver, in¬ 
asmuch as his scheduled debts have been satisfied to the extent 
of one-third, and he has been absolved from further liability in 
respect of such debts. 

I cannot find anything in sections 357 and 35S to warrant 
this contention. The meaning of these sections seems plain. 
They lay down the principle that an insolvent is not by the 
mere fact of discharge absolved from all liability with respect 
of his debts. He is exempted from arrest or imprisonment, but 
his property (except that exempted by law from attachment 
and except the property rested in the Receiver ), whether previous¬ 
ly or subsequently acquired, remains liable for his debts, foi 
a period of 12 years, unless or until these debts have been 
satisfied to the extent of one-tliird. The Court, however, by 
section 358, in certain cases may, and in certain cases shall, 
declare him absolved from the liability imposed on him by 
section 357. That liability is not only by implication but by 
express statement, one not relating to the property in the hands 
of the Receiver. The mode in which the latter property is to 
be disposed of is expressly provided for by section 356. By that 

section the Receiver is clearly directed (l) to convert the 

whole of it into money : (2) to devote the proceeds to the 

payment of the scheduled debts in full ; (3) to deliver the 

surplus, if any, to the insolvent. The duty of the Receiver to 
do this is nowhere limited to the period preceding the order 
of discharge or declaration of absolution. Section 355 expressly 
states that the order of discharge may be granted as soon 
as the Receiver certifies that he has been placed in possession 
of all the insolvent’s property, i.e., before it has been possible 
for him to peform the duties imposed on him by section 356. 
Section 358 does not expressly state when the declaration 
of absolution is to be made, but it may clearly be demanded 
as of right as soon as the scheduled debts have been satisfied 
to the extent of one-third, and there is nothing in any of the 
sections to suggest the idea that, if the declaration is made 
before the estate of the insolvent is completely wound up and 
whilst a portion of his property still remains in the hands of the 
Receiver, the insolvent is entitled to claim a restoration of the 
portion so remaining. 

This application is therefore rejected. 


Application refused. 
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No- 92. 

Before Rivaz and Stogdon, JJ. 

HAYAT &, TWO OTHERS— (Plaintiffs)— APPELLANTS. 

Versus 

ABDUL-UD-RAHIM— (Defendant)— RESPONDENT. 

Case No. 1372 of 1889. 

Custom — Adoption — Gift—Sister s son—-Mussulman Jats, Bauth got of 
village Bauth, Gujrat District. 

Held, that among Mussalman Jats, Bauth got of the village of Bauth 
in the Gujrat District (who appear to follow the same custom as Gujars), 
no custom was proved by which a valid gift of ancestral land could be made 
to a sister’s son in the presence of nephews. 

Punjab Record, No. 8, 1891, referred to and followed. 


No. 96- 
Full Bench* 

Before Roe, Rivaz and Stogdon, JJ. 

KHUDA MAT, —(Judgment-debtor) —APPELLANT. 

Versus 

SHIB DIAL— (Decree-holder) —RESPONDENT. 

Case No. 470 of 1891. 

Insolvency-Chapter XX, Civil Procedure Code, 18 82—Decree-holder 
whose name has been entered as a creditor by a judgment-debtor, execut¬ 
ing his decree. 

Held, by the Full Bench (Roe. J., dissenting^ that a mortgage decree* 
holder, whose name has been entered as a creditor by a judgment-debtor 
on an’application to be declared an insolvent under section 345, Civil Pro¬ 
cedure Code, 1882, but who has not come forward to prove his claim 
under section 352, and whose name therefore dock not appear in the 
schedule prepared under that section, is not debarred by the mere fact 
of his having held aloof from the proceedings under Chapter XX of the 
Code from executing his decree under the other provisions of the Code. 

Per Rob, J., Contra --The right to ignore proceedings under Chapter 
XX and to bring a separate suit, or to execute a decree separately, stand 
on the same footing. This right, which prima facie exists, is taken away 
by the provisions of Chapter XX, which enable a judgment-debtor to bring 
his creditors before the Court, and by the further provision that, when 
there, their claims shall bo determined in a certain manner. 

Punjab Record , No. 150 of 1882, and 1. L. R., 16 Calc , 592, referred to. 
Distinguished in 76 P.R. t 1899. 
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No. 97. 

Before St ogdon and Beachcroft, JJ. 

MUHAMMAD KHAN— (Plaintiff)— APPELLANT. * 

Versus 

MUSSAMMAT HUSSAIN BIBI—(Defdt.)— 

RESPONDENT. 

Case No. 801 of 1890. 

Custom — Inheritance—Katana Gujars of Tahsil Kharian, Gujrat Dis • 
Irict—Rights of widow of sen who has predeceased his father — Representation. 

Found that by the custom of Katana Gujars, Tahsil Kharian, Gujrat 
District, the widow of a son who has predeceased his father is not entitled 
to succeed to the share which her husband would have taken had ho 
survived. 

Punjab Record , No. 8 of 1889, not followed. 


No- 98- 

Before Rivaz and Stogdon, JJ. 
MUSSAMMAT JIWI & OTHERS— (Dkfdts.) —APPELTS. 

Versus 

GAHIYA it OTHERS— (Plaintiffs)— RESPONDENTS. 

Case No. 409 of 1890. 

Custom-- Mussalman A 'aru Rajputs of Gorewah, Tahsil Dasuha, Iloshiar- 
pur District—Power of widoic to make a gift to daughter s son—Collaterals 
— Burden of proof. 

In a suit, the parties to which were Mussalman Naru Rajputs of the 
village of Gorewah in the Dasuha Tahsil of the Hoshiarpur District, all 
residing in the same village, and all descended from the same common 
ancestor, found , that by custom it was not competent to a widow who was 
in possession upon the customary estate for life, of land in the said village 
inherited by the widow after her husband’s death from a collateral of the 
husband, to make a gift thereof to her daughter’s son in the presence of 
karabatis related in the seventh degree to the widow’s husband, and in 
the eighth degree to the collateral whose land had passed to the widow as 
representing her husband. 

Held , also, that the burden of rebutting the presumption arising in 
favour of the collaterals lay upon the widow and the donee. 

Observations as to the persons falling within the category of “ karabatis. 

Punjab Record , No. 179 of 1889, relating to Naru Rajputs in the 
Hoshiarpur Tahsil, distinguished. 

Punjab Record, No. 177 of 1889, referred to. 
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No. 99- 

Before Bent oil and Rivas, JJ. 

BASAWA SINGH & CHANDA SINGH—(Plaintiffs)— 

APPELLANTS. 

Versus 

HEM SINGH—(Defendant)—RESPONDENT. 

Case No. 920 of 1889. 

Future interest — Sum named—Section 74, Contract Act—Penalty — 
Equitable relief. 

Plaintiff’s mortgaged their land to defendant, the latter to bo placed 
in possession and enjoy the produce in lieu of interest. The mortgagors 
had the right to redeem within five years, but after that the land was to 
be considered as sold to the mortgagee for the principal sum advanced, or 
interest at the rate of 2fc per cent, per mensem was in future to be paid. 

Held , in a suit for redemption by the mortgagors, nearly 12 years after 
' the expiry of the said terms of five years, that they were not entitled to 
claim in equity to be relieved from the burden which they had deliber¬ 
ately imposed upon themselves. 

Semble. —The provision as to interest in the present case was not a sum 
named which could bo relieved against under section 74, Contract Act. 

Wallis v. Smith , 52, L.J., Chanc ., 145 : s. c., L. R., 21 Ch. D., 243 ; 
and I. L. R., 10 Cate ., 305, referred to. 

Extract from the judgment of Rivaz, J.—The main ques¬ 
tion, however, raised by the appeal is, whether the provision 
for the payment of future interest at 2j per cent, per mensem 
under the contingency specified in the written deed is one nam¬ 
ing a sum to be paid in case of a breach of the contract, which 
can therefore be reduced (if considered unreasonable) under 
section 74 of the Contract Act, or is one merely making a 
certain high rate of interest payable under certain circumstances 
not on breach, but in pursuance of the contract. A similar ques¬ 
tion has been discussed in a very large number of reported deci¬ 
sions, many of which conflict, but the better opinion on the whole 
of the authorities would appear to be that the provision in ques¬ 
tion in the present case is not of the nature of a penalty against 
which equiteable relief might be claimed.* We think it, however, 
unnecessary in the present case to pronounce positively upon 
the legal question, inasmuch as (to adopt the language of their 
Lordships of the Privy Council in the case reported in I. L. R ., 

* The leading case in the Chief Court is No. 150, Punjab Record, 1683 
(F. B.) ; see also No. 55, Punjab Record , 1885, and No. 106, Punjab Record , 
1887. The most recent High Court decisions in which the earlier cases 
will be found collected are I. L. R., 13 Calc., 164, 200 ; 14 Calc., 248 J 
1 Had. 294 ; 12 Mad., 161 ; 14 Bom. 200, 274 ; and 9 All. 690, 
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10 Calc., 305), even if the provisions be in the nature of a 
penalty, “the stipulation is not unreasonable inasmuch as it was a 
mere substitution of interest ” at a higher rate “ in a given state 
of circumstances. ” The plaintiffs in the present case were at 
liberty to redeem within five years on easy terms, otherwise the 
position would become onerous. They have not chosen to 
redeem within five years, or for a further period of nearly twelve 
years. There are no grounds upon which they can claim in 
equity to be relieved from the burden deliberately imposed upon 
themselves ; and as pointed out by the late Master of the Rolls 
in his exhaustive judgment in Wallis v. Smith (52, L. J. f 
Chanc 145, at page 153), “it is of the utmost importance as 
“regards contracts between adults—persons not under disability 
“and at arms’ length—that the Courts of law should maintain 
“ the performance of the contracts according to the intention 
“ of the parties ; that they should not overrule any clearly 
“ expressed intention, on the ground that Judges know the busi- 
“ ness of the people better than the people know it themselves.” 

There is one point, however, upon which we think the 
appeal should succeed. We do not think that it was the inten¬ 
tion of the parties, that after the expiry of the five years the 
plaintiff should be liable for the high rate of interest agreed 
upon, and entitled to claim no deduction for the value of the 
produce of the land which.the defendant continued to receive. 
We think it reasonable that the plaintiff should require the 
defendant to account to him for all net profits derived from the 
land for the period between October 187G and the date of the 
filing of the suit. 

No- 103. 

Before Frizelle and Rivaz , JJ. 

MUSSAMMAT NIHAL DEVI— (Plaintiff)— APPELT. 

Versus 

BEHARI LAE & OTHERS— (Defendants) —RESPON¬ 
DENTS. 

Case No. 1750 of 1888. 

Custom —Basal Banius of Jullundur City—Childless icidow — Rights of, 

in husband's estate. 

In a suit the parties to which were Basal Banias of Jullundur City, 
found, that bv custom a childless widow, whose husband had been in joint 
possession of jointly acquired property (moveable and immoveable) with 
one of two or more brothers, was not entitled to succeed to her deceased 
husband’s share. 


9 
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No 105. 

Before liivciz and Stogdon, JJ. 

NAURANG— (Plaintiff) —APPELLANT. 


Versus 


JANG AND ANOTHER— (Defendants) —RESPONDENTS. 

Case No. 534 of 1 889. 

Custom— Adoption—Muhammadan Gujars of tl,c Garshankar Tahsil of 
the Hoshiarpar District. 

Found, that it was not established that any custom of adoption 
prevailed among Muhammadan Gujars of the Garshankar Tahsil of the 
Hoshiarpur District. 

Rivaz, J.—In compliance with the order of this Court dated 
30th June 1890, enquiry has now been made in the four tahsils 
of the Hoshiarpur District. The Tahsildars of Hoshiarpur and 
Garshankar report that no custom of adoption exists among 
Gujars in either of the above tahsils. The Tahsildars of Unah 
and Dasuya, on the other hand, have found the existence of such 
a custom in each of these tahsils, though in the Unah Tahsil, at 
least, the instances of genuine adoptions appear rare. The 
enquiry now made therefore generally hears out the entries in 

the Riivaj-i-cim. 


We think that this ease should be disposed of by a finding 
that it is not established that any custom of adoption prevails 
among Muhammadan Gujars of the Garshankar Tahsil, and that 
therefore the plaintiffs suit should succeed. The present case 
is similar in its general features to that reported as Civil Judg¬ 
ment No. 124, Punjab Record, 1886, and a recent, as yet unre¬ 
ported, decision, No. 89 of 1890,* in a case among Muhammadan 
Rajputs of the Umbala Tahsil. 

We accept this appeal and restore the decree of the first 

Court with costs. 

Appeal allowed. 


No- 106. 

Before Stogdon and Beachcroft, JJ. 

MUSSAMMAT NANI JAN— (Defendant) —APPELLANT. 

Versus 

HUSAIN BAKHSH— (Plaintiff) —RESPONDENT. 

Case No. 40 of 1891. 

Muhammadan law—Husband and wife— Divorce-Apostacy. 

The parties were husband and wife and subject to Muhammadan law. 
The husband in a fit of anger uttered disrespectful l anguage regarding the 

„ Now reported as Civil Judgment No. 40, Punjab Record, 1891. 
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law and the Prophet, but there was nothing to show that he intended • 
thereby that it was to be understood that he had no belief in Muhammad 
with respect to all that came down to him from Almighty God, or that there 
was any intention on his part to apostatise. 

Held, that the marriage between the parties was not dissolved. 

Punjab Record , No. 124 of 1870, and 7. L. R , 2 All., 71, referred to. 


No. 107. 

Before St off don and Beachcroft, JJ. 

SOBPIA— (Defendant) —APPELLANT. 

Versus 

KALU AND OTHERS— (Plaintiffs) —RESPONDENTS. 

Case No. 1005 of 1890. 

Custom—Appointed heir—Rights of, in adopting father's brother's land. 

In a suit the parties to which were Ghariwal Jats, originallj’ of the 
Hissar District, but now settled in Ludhiana, held that an appointed heir- 
daughter’s son—was not entitled to succeed to the land left by the adopting 

father’s brother, even although tho land was self-acquired,.in the presence of 
near collaterals. 

Punjab Record, No. G1 of 1880, referred to. 


No. 113. 

Before Frizelle and Benton, JJ. 

KARIM BAKHSH— (Plaintiff) —APPELLANT. 

Versus 

FATTA & ANOTHER— (Defendants) — RESPONDENTS. 

Case No. 1002 of 1889. 

Custom—Gift to nephews -Appointment of heir—Ghorewaha Rajputs of 
Tloshiarpur District. 

Found that by tho custom prevailing among Ghorewaha Rajputs of 
the Hoshrarpur District, a gift of their whole estate by two childless 
proprietors to two of their nephews to the exclusion of the other nephews, 
sons of another brother, the gift being accompanied by possession, and 
mutation of names being effected in favour of the donees who had also 
lived with the donors as their sous, was valid. 

Punjab Record, Nos. 173 and 174 of 1883,' and No. 152 of 1884, refer- 
red to. _ ’ 

No. 115. 

Before Bivaz and Stogdon, JJ. 

BUTA SINGH AND NIHAL SINGH— (Defendants) — 

APPELLANTS. 

Versus 

UTTAM SINGH— (Plaintiff) —RESPONDENT. 

Case No. 2342 of 1888. 

Custom-Xahtons of Hoshiarpur-Will—Power to make a will gioing 
an extra share in ancestral estate to one grandson. 
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J, a Mahton 
four shares, giving 
fourth for himself. 


of the TIoshiarpur District, divided his estate into 
one share to each of his three sons, retaining one- 


Ho then made a will of his own fonrth share in favour of the son 
of one of his own sons (in supersession of a will previously made m 
favour of another grandson>. 


Held that the plaintiff (who claimed under the will) had failed to 
establish ’ its validity by custom. The result of upholding it would be to 
sanction an unequal distribution by a proprietor of Ins ancestral pi operty 
among his sons and grandsons, and the burden of proof was therefore 

UP ° n pun;<i6 Record , No. 119 of 1880 and No. 18 of 1890 (alienations by 
childless Mahton proprietors), referred to. 

Extract from the judgment of Rivaz, J.—The two 
decisions of this Court (No. 119, Punjab Record, 1880 and 
No. IS, Punjab Record 1890) in which the parties were 
Mahton’s of the Hoshiarpur District, are eases of alienation 
by childless proprietors, and are, therefore, of little assistance 
in the determination of the question of custom raised in 

the present case, where the right of a father with sons to 

make an alienation to the child of one son to the prejudice 
of the others, is in contest. On the other hand, the Riwaj- 
i-am is decidedly against the power of a father to make any 
unequal distribution of the paternal estate to enure after 

his death ; and we think that some weight at least must bo 

attached to the frequent repetitions of this principle in several 
of the answers to the questions recorded in that document. 


(Defendants) 


No. 116- 

Before Roe , J. 

JAW ALA SINGH AND OTHERS- 

APPELLANTS. 

Versus 

SHER SINGH— (Plaintiff) —RESPONDENT. 

Case No. 758 of 1890. 

Indian Limitation Act, 1877, section 19-Suit for redemption-Entry 
of mortgagee in proprietor's column in Settlement Record-Signature at 

foot of administration paper — Acknowledgment. 

In the Settlement Records of 1852 and 1865 there was an entry of 

the defendants in the proprietor's column as mortgagees in possession of 
the mortgagor's (plaintiffs; land. There were no special signatures to 
these entries, and the only signature of defendants to the Records at all 
was that of J. 8., a lambardar (presumably the defendant of that name), 
which appeared with that of four other lambardars at the foot of the 
Wajib-ul-arz. It did not appear that this signature had any special 

connection with the entry of the mortgage. 
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Held , that this was not a sufficient acknowledgment of the mortgage 
to satisfy the requirements of section 19 of the Limitation Act, 1877, 
and that the plaintiff’s suit for redemption was barred by limitation. 


No 117- 

Before Rivaz and St ogdon, JJ. 

MAMRAJ AND OTHERS— (Plaintiffs)— APPELLANTS. 

Versus 

CHANDWA MAL— (Defendant) —RESPONDENT. 

Case No. 89 of 1891. 

Civil Procedure Code, 1882, section 103— Suit dismissed under section 
102 where defendant only appears—Meaning of the xoord “ plaintiff .” 

In section 103, Civil Procedure Code, 1882, which enacts that whon 
a suit is wholly or partially dismissed under section 102 (that is, in the 
presence of the defendant and in the absence of the plaintiff), the plaintiff 
shall be precluded from bringing a fresh suit in respect of the same 
cause of action, the word “ plaintiff " must be held to include the plaintiff's 
heirs and representatives in interest, who cannot claim any better position 
as regards the maintenance of the second suit than the person through 
whom they claim. 

Punjab Record, No. 80 of 1884, and 7. L. R., 15 Calc., 422, referred to. 


. No. 119- • 

Before Rivaz and Stogdon, JJ. 

IMAM DIN— (Defendant) —APPELLANT. 

Versus 

NANU —(Plaintiff)— MUSSAMMAT LADO— (Defendant)_ 

RESPONDENTS. 

Case No. 736 of 1890. 

Custom -Muhammadan butchers of town of U mbalia —Widow— Alienation. 
Found, in a suit, the parties to which were Muhammadan butchers 
of the town of Umballa, that in the absence of necessity, a widow was 
not entitled by custom to sell the immoveable property left by her husband 
in the presence of a near collateral. 

Punjab Record, No. 85 of 1887 and No. 25 of 1890, distinguished 
as laying down no general principles. 
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No- 1. 

Full Bench 

Before Roe , Rivcvz and Slog don, JJ. 

SULTAN ALT SHAH & OTHERS —(Plaintiffs)— APPLTS. 

Versus 

KADIR BAKHSH AND OTHERS —(Defendants) - 

RESPONDENTS- 
Case No. 848 of 1890. 

Right to use of water—Land suit- Punjab Cmrts Act, 1884, section 3 
— Appeal. 

The plaintiff sued to establish his right to the use of water of the 
Dabgana Canal for irrigating land as defined in section 4 of the Punjab 
Tenancy Act, 1887 : no claim was made to any share in the land occupied by 

the canal, or in the canal as a whole. 

Held (Roe, J., doubting), that the suit was not a “ land-suit ” as 
defined in section 3, Punjab Courts Act, ISS4 (as amended). 

R IVA z, J.—A “ lancl-suit,” according to the definition in 
section 3 of the Punjab Courts Act (as amended) means— 


(a) a suit relating to land ; 

(b) a suit relating to any right in land , 

(c) a suit relating to any interest in land ; 


the “ land ” in each case being land as defined in section 
4 of the Punjab Tenancy Act, viz., land which is not 
occupied as the site of any building in a town or village, 
and is occupied or has been let for agricultural purposes 
or for purposes subservient to agriculture or for pasture 
the term including the sites of buildings and other structures on 


such land. 

The suit out of which the present reference has arisen is, 
as stated by the learned Senior Judge, a suit to establish a 
right to the use of water of a certain canal for the irrigation 
of certain land, which comes within the definition in section 4 of 
the Tenancy Act, and brought by the owner of that land. 
The claim is for the water only, and does not include any claim 
to the canal itself or the land occupied by the canal. 

The question referred is, whether the suit is a “ land-suit.” 
J confess that the answer to the question appears to me to 
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involve considerable difficulty ; and the remarks which I am 
about to make, after giving my very best consideration to the 
subject, are made with very great diffidence, and not without 
my feeling sensible that T may not have succeeded in grasping 
the full intention of the Legislature in enacting the definition 
which has to be considered. 

I will first attempt an expression of opinion as to the 
real meaning of the phrase ** relating to ” land, for I think it 
desirable to avoid a false start by, at the outset, putting too • 
wide an interpretation upon those words. I would first pre¬ 
mise that the expression ** suit relating to land ” was certainly 
not , in my opinion, intended to mean, nor should the words be 
construed as meaning “ suit for any right relating to land.” 
At the same time, I think that the language was intended to bo 
less restrictive than the expression “ suit for land.” A suit 
for land might be held to mean little more than a suit for 
possession of land, whereas the words “ suit relating to land,” 
would include, and I think were meant to include, suits for a 
declaration of right in land, for pre-emption of land, for 
redemption of a mortgage of land, and so on,—all suits, in fact, 
where the subject matter is practically the land, and the 
claim relates directly to that land. What T am trying to empha¬ 
sise is, that I think the part of the definition which I am now 
considering must be limited in its construction so as to include 
only suits which actually relate to the land itself, and so as 
to exclude suits for something connected with land, which 
might be colloquially described, but which I venture to think 
would be loosely and inaccurately described, as “ suits relating 
to land.” If the above view be correct, the present suit is not 
a suit relating to land,” but a suit relating to water, which 
is not land, though it is intimately connected with, and is used 
for the irrigation of, land. So far, I believe that I am quite 
in accord with the opinion expressed by Mr. Justice Roe: and 
I would add here that I concur generally in all that he has said 
when discussing the question whether the suit is a land-suit, quoad 
the canal in which the right is claimed. 

The next question to be considered is, whether the suit 
can be said to be one relating to any right or interest in land. 
Now, adopting the above view as to the scope of the 
words relating to, the question for decision becomes narrowed 
to this, whether water used for the irrigation of agricultural 
land is a right or interest in that land. Mr. Justice Roe, as I 
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understand, considers that it may he a right in land, if the 
right to the water is inherent in, or attached to, the land 
itself ; if the right is claimed, not as one acquired by the 
owner or occupier of the land, but as belonging to the land. 
Now I feel considerable difficulty in accepting the above view, 
and still further difficulty in holding that the above view (if 
accepted) would render the present suit a “ land-suit.” To take 
the last point first, T doubt whether the water claimed in the 
present case can be said to be a right inherent in, or attached 
to, the land. No doubt the right is claimed by the owner 
of the land for the irrigation of the land, and in one 
sense the right may be said to be attached to the 
ownership of the land. But the proprietor is not bound to use 
the water for any particular land. He is, from Ins point of 
view, owner of the water as well as owner of the land, and ho 
can use the water for any purpose he pleases apart from the 
land. Moreover, I doubt for another reason whether the water 
in question is attached (in the sense, at least, of being irre¬ 
vocably attached) to the land. The water itself, as I under¬ 
stand, is the property of Government and could he diverted to 
other uses if Government were so inclined. But, even assum¬ 
ing that the right to the water can be said to be a right in¬ 
herent in the land, I still question whether the suit for that 
water could be said to be a suit relating to right t» land. 
I do not consider that the expression is synonymous with right 
connected with, or appertaining to land.” The right claimed 
must be a right in land, and it is not enough, I think, to show 

that it is a right inherent in land.- 


As at present advised, I would reply to the reference that 
the suit is not a " land-suit,” as it neither relates to land, nor 
to any right or interest in land. 


Stogdon, J.— I concur generally in the judgment of 

Mr. Justice Rivaz. The suit certainly does not relate to land. 

It relates to water. Does it then relate to any right or interest 
in land 1 I do not think it does. It relates to a right or interest 
in water. The right in question may be claimed as belonging 
to certain land, but there is a great difference between a right 
or interest appertaining to land, and a right or interest in 
land. In the former case, the owner of the lo*id is the owner 
of it, plus a certain right. In the latter, he is the owner of it, 

minus a certain right. 
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The criterion is the nature of the thing claimed, and not 
that of the thing by virtue of which the claim is made. I 
quite concur with Mr.' Justice Roe that it may be said that the 
owner or occupier of the land for the time being is suing, not 
on behalf of himself, but on behalf of the land ; but this fact 
cannot, in my judgment, affect in any way the nature of the 
thing claimed, which it derives from itself and not from the 
person or thing by whom, or by virtue of which, it is claimed. 
To hold otherwise would, in my opinion, operate to revolutionise 
the nature of claims. 

I would therefore reply to the question referred, that the 
suit is not a land-suit. 

0 

Roe, J.—The reasons given by my learned colleagues for 
differing from the view previously expressed by myself are 
very forcible. I cannot say that I am wholly convinced by 
them. The question, what was the true meaning of the Legisla¬ 
ture in using the words “ right or interest in land,” is certainly 
a very difficult one, and I have searched the proceedings 
connected with the passing of the Punjab Courts Act and the 
Punjab Tenancy Act in vain for anything that would indicate 
the meaning. I am by no means certain that the interpreta¬ 
tion given to the words by my learned colleagues is not the 
correct one, but T am hardly prepared to say expressly that 
I concur in it. The answer to the reference must be as pro¬ 
posed. 

No. 2. 

Before Frizelle and Rivaz, JT. 

BISHEN SINGH & AUTAR SINGH— (Defendants)— 

APPELLANTS. 

Versus 

KISHEN CHAND— (Plaintiff)— RESPONDENT. 

Case No. 1061 of 1889. 

Tlindu law—Joint undivided family — Survivorship—Principles governing 
question whether a partition has takeii place. 

Plaintiff sued to recover the amount of principal and interest alleged 
to be due on a bond executed by K. S., deceased, who died in 1884, 
leaving a widow and two brothel's, all three being made defendants in the 
suit. 

The first Court decreed the claim against the two brothers only to 
the exent of the principal sum named in the bond, together with simple 
interest. 
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The two brothers appealed to the Chief Court, contending that they 
and the deceased formed a joint Hindu family, and that they consequent y 
took the whole of the joint property by survivorship, and were therefore no 
liable for the personal debt of the deceased. 

Held , after enquiry upon remand, that the previous litigation which 
had taken place between the parties effected such separation of interests 
as to have destroyed the jointness of the estate according to t ic pi incip 
enunciated by the Privy Council in Apporier's case and other subsequen 

decisions. 

The principles and authorities governing the question whether a partition 
can in any case be held to have taken place, in fact or m law. stated ant 

discussed. 

Extact from the judgment of Rivaz, J. The leading 
case is Appover v. Kama Subba Aiyan (II Moores Ind., App 
75), and the gist of what their Lordships said upon the subject 
in that case is as follows : When the members of an undivided 
family agree among themselves with regard to particular pro¬ 
perty that it shall thenceforth be the subject of ownership m 
certain defined shares, then the character of undivided property 
and joint enjoyment is taken away from the subject matter 
so agreed to be dealt with ; and in the estate each member 
has thenceforth a definite and certain share, which lie may 
claim the right to receive and enjoy in severalty, though the 
property itself has not been actually severed or divided Ihere 
may be a division of title, without division of the subject to 
which the title is applied : a division of the right without a 
division of the property by actual partition by me es an 
bounds. The fair inference from the decision (say their or - 
ships in a later case Doorya Per shad v. Mussammat Xoondun 
Koowar, 13 11. L. X., 235) seems to be that, inasmuch as tlieio 
may be a division of the kind there spoken of, ***.. a division 
which, though not carried out by a partition by metes and 
bounds, would nevertheless alter the status of the family, the 
question in every particular case must be one of intention, 
whether the intention of the parties, to be infered from the 
instruments which they have executed and the acts they have 

done, was to effect such a division. 

But Mr. Gouldsbury’s third contention requires much more 
serious consideration and to understand the force of his 
argument, it is necessary to examine closely into the litigation 
which took place between the brothers after their fathers 
death, which occurred on the 23rd October 1878. It appears 
that in 1877, Guru Fatteh Singh, the father of the present 
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defendants, Bishen Singh and Autar Singh and Kabal Singh, 
being displeased with his elder sons (the defendants), executed 
a will, disinheriting the latter, and appointing his youngest son, 
Kabal Singh, his heir and successor. This led to a suit being 
filed in October 1879 by Bishen Singh (the eldest son) against 
Kabal Singh and Autar Singh, in which the plaintiff, as 
eldest son, claimed possession of the whole of his father’s property, 
moveable and immoveable, alleging that the will was 
invalid, and that the property went with the gciddi-nashhi , as 
to which he further asked for a declaration of his right to 
succeed. This suit resulted in a decree in plaintiff’s favour, 
passed by the Judicial Assistant Commissioner of Ferozepore, 
on the 17th May 1880, giving him (as against Kabal Singh 
only) “ one-tliird of the land and house sued for, and that the 
remainder of the claim for the land and the house be dismiss¬ 
ed ; and that the suit in respect of the moveable property and 
“ also in respect of the oflice of Guru, and for the book and beads 
“ of Guru Nanak, be dismissed.” Bishen Singh appealed to the 
Commissioner, with reference to the moveable property and the 
succession to the gaddi and the custody of the book and beads. 
Kabal Singh urged, by way of cross-appeal, that the property 
should have been divided by the chnndavand rule. I should 
have mentioned that Guru Fatteh Singh had two wives, and 
that Bishen Singh and Autar Singh were the offspring of one 
wife, and Kabal Singh of the other. The Commissioner dismiss¬ 
ed Bishen Singh s appeal as to the moveable property, but re- 
veised the Judicial Assistant Commissioner’s order as regards 
the succession to the gaddi and the custody of the book and 
beads. llie pagivcind division of the immoveable property was 
upheld. Kabal Singh then appealed to the Chief Court as to 
the succession and the book and beads onlj r , but his appeal was 
rejected on the 25th January 1883. Meanwhile, Autar Singh 
had filed a suit against Kabal Singh for possession of his one- 
third share of Guru Fatteh Singh’s estate, reciting that Bishen 
Singh had obtained a decree for his third. The claim was 
decreed on the 20tli October 18S0, and the final decree ordered 
that plaintiff be put in possession of S7,7GG kanals one-third of 
the estate of Guru Fatteh Singh, and hag malikana as claimed.” 
There is nothing to show that either of the final decrees in the 
above litigation was followed by any actual partition in execution. 
Kabal Singh died in October 1884, and in May 1885 Bishen 
Singh and Autar Siugh joined in a suit against his widow, 
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Mussammat Ganga Devi, the object of which was to oust the 
defendant from Kabal Singh’s one-third share of the family 
property, the allegation being that the property was still 
undivided, and the widow, therefore, only entitled to mainte¬ 
nance. This suit resulted in a compromise, as has been stated 

in our former order. 

The effect of the above litigation upon the question which 
we have to decide must be determined with due attention to 
the decision of the Privy Council in Joy Narain Giri v. Girish 
Chunder Myti (/. X, R., 4 Calc., 434). In that case, their 
Lordships held that although a suit by a member of a joint 
Hindu family against his co-sharers for a separate share of the 
joint estate be not in terms a suit for partition, yet, if it 
appear that the intention of the plaintiff was to obtain the 
share which he would be entitled to on a separation, and the 
decree passed in the suit assigns him that share, such decree 
does, in fact, effect a partition, at all events of rights, which 
under the doctrine laid down in Appovier’s case is effectual to 
destroy the joint estate. 


Their Lordships in their judgment distinguished and 
approved of a case to which their attention had been called in 
the argument, Debee Pershad v. Phool Koerce (12 IF. R. t 510), 
pointing out that the suit in that case was for a declaration of a 
right to a share in the estate, which suit would not bo inconsis¬ 
tent with an intention on the part of the plaintiff to obtain a 
declaration of his being entitled to a joint interest in a joint 
estate. I have also referred to the case of Chidambaram Chet - 
tiar v. Gauri Nachxar (/. L. R ., 2 Mad., 83), where the Judi¬ 
cial Committee construe a decree as tantamount to a declaratory 
decree determining that there was to be a partition of the estate 
into moieties, and making the brothers separate in estate from 
that date according to the principle of Appovier’s case though 
the actual division of the property was not complete. 

After carefully considering the whole question, I have 
come to the conclusion that the litigation referred to must bo 
held to have effected such a separation of interests as to have 
destroyed the jointness of the estate according to the principle 
enunciated in Appovier’s case, and in subsequent decisions. 
In considering the effect of litigation between members of the 
fanply upon the question, we must, I think, specially regard two 
main points, first, the intention of the parties as evinced by 
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their conduct and pleadings ; secondly, the actual terms and 
result of the final orders passed in the litigation. 

No 6- 

Before Rivaz, JJ. 

MUSSAMMAT MAKHAN DEVI— (Defendant)— 

APPELLANT. 

Versus 

ASA SINGH —(Plaintiff)— RESPONDENT, 

Case No. 929 of 1891. 

Remand order made under section 562, Civil Procedure Code Duty of 
appellate Court hearing appeal from such order under section 588 (28). 

An appellate Court hearing an appeal preferred under section 588 (28), 
Civil Procedure Code, 1882, from an order of remand passed under section 
562 by a subordinate appellate Court, is not necessarily confined to con¬ 
sidering the question, whether the order of remand impugned is justified by 
the terms of the section, but may, when a preliminary point is found to exist, 
enter into and decide upon the merits of such preliminary point. But as 
soon as it is held that the remand order appealed from is not warranted by 
the terms of section 562, inasmuch as the case has not been diposed of by 
the lower Court upon a preliminary point, the Court hearing the appeal 
under section 588 (28) cannot enter upon or in any way deal with the 
merits of such remand order. 

2. L. R., 7 All., 136 and 17 Calc., 168, followed. 


No. 7. 

Before Roe and Rivaz , JJ. 

BADHAWA SINGH A SOCHET SINGH —(Defendants)— 

APPELLANTS. 

Versus 

ANAUKHA —(Plaintiff)— RESPONDENT. 

Case No. 1212 of 1889. 

Udasi faqir—Abandonment of worldly affairs—Loss of rights of inheri¬ 
tance. 

By Hindu law, if a man becomes an Udasi faqir, he abandons 
wordly affairs and loses his civil rights of inheritance in his natural 
family. But it is yet possible that a man may resolve to become a faqir 
of the Udasi sect and yet resolve not to abandon worldly affairs and his 
civil rights of inheritance, the effect that such a course might have 
upon his status as a faqir, in the eyes of other Udasi faqirs, not being 

material. 

The true issue in such cases is, did the man on becoming a faqir also 
intend to renounce and did he renounce the world, the burden of proof 
that he did not being upon him. 

1. P. R. 1868 and 15 P. R 1874 distinguished. 29 P. R. 1881 and 24 
P. R. 1880, (Bairagi case') referred to. 
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No- 8. 

Before Roe and Fvizellc , JJ. 

RAHIM AN «fe SOHNA— (Plaintiffs)— APPELLANTS. 

Versus 

BALA & OTHERS— (Defendants) —RESPONDENTS. 

Case No. 1038 of 1891. 

Custom — Wajib-ul-arz — Evidence—Modification of custom. 

The parts of a Wajib-ul-urz referring to custom are not provisions 
intended to be in force for a limited period only,—they are statements that 
a certain custom exists. The statement may or may not be correct, but if 
it is correct, there would be a natural presumption that the custom con¬ 
tinued to exist, and it would be for those alleging that a change had sub¬ 
sequently taken place to prove the allegation. 

The production of a later Record of Rights containing entries opposed 
' to the earlier one would no doubt be some proof of such a change, but there 
would then merely be a balance of evidence on either side : it could not 
be said that tho second Record destroyed or abrogated the earlier one. 

Punjab Record, No. 107 of 1887, referred to. 

No. 9- 

Before Benton ctnd Stocjdon , JJ. 

BUR SINGH —(Plaintiff)— APPELLANT. 

Versus 

RAM SINGH & OTHERS —(Defendants)— 

RESPONDENTS. 

Case No. 191 of 1890. 

Custom— Alienation—Sindhu Jats, Amritsar District—Collaterals in 

eighth degree. 

Found, that by the custom of the Sindhu Jats of the Amritsar District, 
collaterals of the eighth degree were not entitled to contest an alienation 
of his ancestral estate made by a childless proprietor as being made with¬ 
out necessity or consideration. 

Punjab Record, No. 56 of 1890, referred to. 


No. 10. 

Before Roe and Frizelle, JJ. 

MANSABDAR— (Plaintiff)— APPELLANT. 

Versus 

SADAR-UD-DIN & AHMAD DIN— -(Defendants) 

RESPONDENTS. 

• Case No. 1370 of 1889. 

Custom—Alienation by xoidow-Kakezais of Naushera, tahsrt Pasrur t 
Sialkot District—Distinction betxceen power of gift and bequest. 
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Found, that among Kakezais of the village of Naushera in tahsil 
Pasrur of the Sialkot District, a widow was empowered to make a valid 
will in favour of her daughter’s children. But independently of the 
mother’s act, the daughters were entitled to succeed under the provisions 
of their father’s will. 

Semite —It is not correct to say that, in all cases, no distinction is 
ever recognised between the power of gift inter tiros and the power of 
bequest by will. 


No. 11. 

Befcyt'c Rivaz and St off don, JJ. 

THOMAS BECK— (Plaintiff) —APPELLANT. 

Versus 

THOMAS STDDLE — (D efendant)— RESPONDENT. 

Case No. 914 of 1890. 

Unregistered Association—Personal liability of Secretary of Managing 
Committee , xcho teas also a member thereof and a depositor in the Association. 

B. guaranteed the honesty of his brother, who was appointed Manager 
of the Sind, Punjab and Delhi !'ail way Co-operative Stores, which was an 
unregistered private Association of the nature of a Club. B. further 
deposited Rs. 3,000 under the guarantee. 

In a suit by B. against S., who was, at the time of the contract, a 
depositor in the Association, a member of the Managing Committee and 
also its Secretary, for a refund of portion of his guarantee deposit, held 
that S. was personally liable, cither as a sole promisor, or as a joint 
promisor (section 43, Contract Act), and that a suit against him would 
lie. 

No. 12. 

Full Bench. 

Before Roe, Fvizelle and Rivaz, JJ. 

SITA RAM & OTHERS— (Plaintiffs) -APPELLANTS. 

Versus 

RAJ A RAM— (Defendant) —RESPONDENT. 

Case No. 146 of 1890. 

Custom — Agriculturists— Customary adoption of the Punjab—Succession 
of collateral heirs in his natural family of person adopted, in default 
of lineal descendants. 

Held , by the Full Bench, that there is no general custom prevalent 
amongst agriculturists in the Punjab by which the collateral heirs, in 
his natural family, of a an who has been adopted under a customary adop¬ 
tion, succeed, in default of his lineal heirs, to the property which he acquired 
or inherited by virtue of his adoption. f 

Not only is there no such general custom, but such a succession is 
quite opposed to the general principles which regulate the succession to 
land in the village communities of the Punjab. 
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Extract from the judgment of Roe, J. (Frizelle and 
Rivaz, JJ., concurring).—I think that the answer to be given 
to the reference, in the form in which we have stated it, 
should be considered (l) with reference to the previous decisions 
of this Court ; (2) with reference to the general principles 
which govern \ he customs regulating succession to land in 
Punjab village communities. 

(The learned Judge then discussed 21 P. P. 181)0, 9 P. P. 
1880, 89 P. P. 1885, 97 P. P. 1879, 43 P. P. 1879, 122 
P. 11. 1879, 9 P. P. 1885 and other cases and then proceeded 
as follows) :—It appears to me quite clear that the above 
decisions do uot show that there is any general custom amongst 
Jats in the Punjab in favour of the succession of the collateral 
of a person who has been adopted by an informal customary 
adoption or, who has received a gift as a daughters husband 
or a daughter’s son, to succeed, in default of the lineal heiis 
of the adopted son, or donee, to the exclusion of the collaterals 
of the person from whom the adopted son or donee derived 
his title. In no case has it been found that their right has 
been proved affirmatively by an examination of numerous in¬ 
stances of actual succession. On the contrary, where custom 
has been most fully inquired into, the findings of the lower 
Courts have been against the supposed right, and these 
findings have been overruled by this Court on the ground that 
entries in the Piuaj-i-am and a general consensus of opinion 
are, in the absence of sufficiently numerous instances of actual 
succession, insufficient to rebut the presumption which the 
Court has held to exist in favour of the succession of heirs 

of the adopted son, or donee. 

The question then arises, has the Court been right in 
making this presumption ? I think it most certainly has 
not. The ground on which it was originally made, in Punjab 
Record No. 9 of 1880, was that, as the customary adop¬ 
tion or appointment of heir created only a personal tie 
between the parties concerned, and involved no transplant¬ 
ing of a person from one family to another, therefore 
it must be assumed, until the contrary is proved, that the 
heirs of the person who last held the estate are his natural 
heirs. This is the principle which has been followed in all 
the cases which have been examined And it might be 
a perfectly correct principle if the estate consisted of a 
property over which the donor, or adoptive father, had an 
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absolute power of disposal. "W here, I think, the published 
decisions go wrong is that they one and all fail to consider 
the nature of the property in dispute. A similar failure led 
to wrong principles being applied to the decision of cases in 
which a soilless proprietor’s power of alienation was in dispute. 
This last mistake was corrected by the Full Bench ruling 
of this Court in Punjab Record No. 107 of 1887, and I think 
that the principles therein laid down afford us the proper 
guide for the decision of the class of cases now before us. 
The whole principle underlying the enjoyment of, and succession 
to, land in villages held by a body of proprietors belong¬ 
ing to one tribe, or descended from a common ancestor,' is 
that the land does not belong absolutely to the individual 
holder for the time being—it belongs to the family, or community. 
Where this is the case, it is only natural to presume that, as 
the power of the holder for the time being to alienate the 
land during his life is restricted, so also will be his power 
of altering the rule of succession. It is indeed this power 
of altering the succession which is restricted, for the power 
of a proprietor to alienate his undoubted right, i.e.y the right 
to enjoy the profits of the land for his life, would hardly be 
disputed. We find that in some tribes, custom, at any rate 
as declared in the Riicaj-i-am , allows no alteration of the 
strict rule of succession at all ; it will not allow even the 
adoption of, or a gift to, a yak-jaddi. Other tribes allow 
such adoptions, or gifts, but no others. Other tribes go 
further, and allow gifts to, or adoption of, certain males 
closely connected with them in the female line such as daughters’ 
sons or husbands’ or ev<?n sisters’ sons. But I entirely concur 
with the remarks of Sir Meredyth Plowden, which I have 
already quoted, that where this is done it is done from a 
tender feeling to benefit the direct descendants of the old 
stock, and not in order to benefit the family into which a 
daughter of the tribe happens to have married. When the 
tribe or village community thus breaks its rule of rigid exclu¬ 
siveness, it certainly never contemplates the admission into 
its body of a stream of unknown strangers. I feel certain that, 
to an ordinary Jat tribe the idea of the right of the collaterals of 
a daughter’s husband to enter the daughter’s father’s village, 
and take his share of the tribal or family land, would be 
regarded as quite as preposterous as a similar claim on the part 
of the father’s collaterals to succeed to land in the husband’s 
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village. It also appears to me that these ideas or feelings, 
which, as already noted, have been found in several inquiries 
to exist in fact, in favour of the heirs of the donor or adopter, 


should not be lightly set aside as mere sentiment. Tt must 
be remembered that the persons examined in these inquiries as 
to custom are uneducated men, and when asked the reason 
for their opinions they can give none ; they can only repeat 
that it is the custom. Were they educated men, they would 
be able to give ample reasons. They would trace the history 
of the property in dispute, showing how it had been acquired, 
and how it had descended to its last holder . they >\ould show 
that it had never been the absolute property of any individual, 
but formed part of a large estate, which, though subdivided, 
either temporarily or permanently for the purposes of enjoy¬ 
ment of profits, was ultimately the property of a community, 
whose only known law was custom, which custom was based, 
not on caprice, but on perfectly intelligible principles, having 
for their object the maintenance of the integrity of the com¬ 
munity. They would thus explain that, when any question 
arose for the solution of which there were no actual precedents, 
they were still able to deduce logically from the broad general 
principles which governed the community, the manner in which 
the new question should be solved, and they w oulcl maintain 
that the right of the collaterals of the donor, or adopter, to 
succeed was a logical deduction from these principles. 

Such an answer seems to be not only a perfectly reasonable 
one, but the only reasonable answer. If the learned Judges 
who dealt with Punjab Record No. 9 of 1880 were asked on 
what ground they decided that there was any natural presump¬ 
tion in favour of the natural heirs of the donee, or adopted son, 
they would have replied that, according to their ideas, founded 
on their experience of the manner in which piopeitj is in 
fact held in most civilised communities, the holder of an estate 
is an absolute owner, with an unrestricted power of alienation, 
and when he, by any act to take effect either during his 
life-time, or at his death, transfers the state to another person, 
it follows that this person in turn becomes an absolute owner, 
and, unless , he himself makes a similar transfer of the estate, 
it will pass on his death to his natural heirs. Had fho time 
nature of the property been pointed out to the learned Judges, 
and had they considered this, as was done in Punjab Record 
No, 107 of 1887, they would no doubt have found that the 
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last holder of the estate was not an absolute owner, that he 
held it subject to the reversionary rights of the community, and 
that, on failure of direct heirs, the heirs would be the members 
of the community who stQod next in succession. 

The general principle which regulates succession to ances¬ 
tral land in a Punjab village community is fully explained in 
the Full Bench case No. 4 Punjab Reeoi'd of 1891. It is there 
shown that the property of a man who dies without issue first 
reverts to the ancestor, and then descends to the male lineal 
descendants of that ancestor. Thus a brother succeeds a 
sonless brother, not as a brother, but because the estate reverts 
to the father and descends again to his sons So, too, a 
mother succeeds, not as a mother, but as the widow of the 
father to whom the estate has ascended. This also explains 
what is called “the principle of represen tation.'*’ Applying 
this ride to the case of adopted sons, or donees, who have left 
no lineal heirs, it is clear that the estate would be treated as 
ascending to the person from whom the adopted son or donee 
derived his title : if, as would almost invariably be the case, 
that person left no male lineal descendants, the estate would 
ascend .still higher in his lino, until an ancestor was found, 
who had held the estate, and had left descendants. T think 
that there can be no doubt that the principle laid down in 
No. 4 of 1891 is the true principle of succession, and under 
it the persons called, in the cases before us, the collaterals of 
the donor or adopter have an undoubted right to succeed in 
preference to the collaterals of the donee, or adopted son, 
who have really no right of succession at all. 

It was remarked in Punjab Record No. 9 of 1880, and 
indeed this formed one of the grounds of the decision, that a 
person adopted in the customary Punjab manner acquired no 
right of collateral succession in his new family, nor did he 
lose his rights in his old family. I am by no means prepared 
to say that this is the universal rule. I think that a fuller 
inquiry would show that the practice of the Jat tribes varies 
greatly and that some tribes do treat an adoption as trans¬ 
planting the person adopted from one tribe or family to 
another. Thus, in No. 9 of 1880, Amir Singh who was 
originally a Man Jat, became after his adoption a Bhular Jat. It 
is also frequently put forward as an argument that an alleged 
adoption did not, in fact, take place, that the person said to 

have been adopted had succeeded to his natural father’s estate, 

/ 
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or that ho continued to belong to his old tribe. But I do 
not think the question of a right of collateral succession in 
the new family, or of retaining rights in the natural family 
really affects the point now before us, *«., who, m default 
of lineal heirs, are the heirs of the adopted son 1 It appeals 
to me clear that, although, if such a son has been incorporate 
into the new tribe or family, the right of the members of that 
family to succeed him would be still further beyond dispute, 
the fact that lie was not been so incorporated cannot possibly 
give his own collaterals a right to enter the newtribe an 
hold part of its land. It has bfeen noticed as a difficulty by 
the learned Judge making the present reference, that m cases 
where an adopted son has taken the estate both of Ins 
adoptive and his natural father, he would, if the rule o succe, 
sion which I believe to be the correct one, were followed, 

have, on failure of lineal descendants, two sets of heirs. I see 

Uv in I think he would certainly liace tuo 

Tete If there were no blood relations at all, either of liimseU 
01 of the adoptive father, it is clear that the two estates he 
held would pass into the slomiJat of them respective village 
that is they, would be taken by two separate sets of , 

T proprietary body of the two villages. The existence m 

either village of intermediate heirs does not appea 
either an anomaly or a difficulty. 

It is unnecessary to discuss what would be t e ^ 

succession under Hindu law. 3 is ono 

• Uf V»o referred to on this point , hut 1 tmn 

i r --r— 

ibM, ih. coll.^1 1.1. JL «« 

h.,......do P «.i......... 

inneiitea, uy oi, c h a succession 

succession to land in the Punjab village communities. 

On the appeal again coming before a Division Bench 

(Benton and Stogdon, J J.), the appeal was disposed of as follows 
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The plaintiffs, who are collaterals of Maya by blood, have 
failed to prove that they are by custom entitled to succeed to 
the property inherited by Maya from his adoptive father, 
Anokha. Their appeal therefore fails and is dismissed with 

costs. ; . j 

Appeal dxsrmssea. 


No. 13. 

Full Bench- 

Before Roe, Benton and St ogdon, JJ. 
NAWABZADA MUHAMMAD KAMAR-UD-DIN KHAN— 

( J u dgment-debtok) —APPELLANT. 

Versus 

PIARI LAL— (Decree-holder)— RESPONDENT. 

Case No. 198 of 1891. 

Civil Procedure Code, section 2.30 ( b )— Annual or monthly payments — 
Decree directing payment at a certain date. 

Decrees for tlie annnal or monthly payments fall within and are 
governed by the provisions of section 230 ( b), Civil Procedure Code, 1882.• 


Full Bench- 
No- 15- 

Before Roe, Frizelle and Rivaz , JJ. 

DHANI DAS— (Defendant)— APPELLANT. 

Versus 

AYA RAM AND PARS A MAL —(Plaintiffs)— 

RESPONDENTS. 

Case No. 1137 of 1890. 

Jurisdiction—Further appeal — Land-suit -Claim for share in an 
orchard, i. e., of the fruit trees. 

A suit for possession of a half share in an orchard, that is in the 
fruit trees, is not a “ land-suit ” within the definition of that term 
contained in section 3, Punjab Courts Act, 1884. 

Punjab Record, No. 119 of 1890, referred to. 


* Section 230— * * * * 

Where an application to execute a decree for the payment of money 
or delivery of other property has been made under this section and 
granted, no subsequent application to execute _the same decree shall be 
granted after the expiration of twelve years from any of the following 
dates (namely) :— 

* * * * * 

( b) Where the decree or any subsequent order directs any payment of 
money, or the delivery of any property, to be made at a certain date— 
the date of the default in making the payment or delivering the property 
in respect of which the applicant seeks to enforce the decree. 
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No. 16. 

* Full Bench- 

Before Roe , Rivaz and Stogdon, JJ. 

PIR BAKHSH & NIZAM-UD DIN— (Defendants)— 

APPELLANTS. 

Versus 

MANGAL & LEHNA— (Plaintiffs) —RESPONDENTS. 

Case No. 1232 of 1890. 

Mortgage for Rs. 400— Subsequent sale for additional sum of Rs. 99-8-0 

—Registration comjndsoiy or optional. 

The plaintiffs mortgaged their occupancy rights in certain land for 

Rs. 400. They subsequently obtained a further sum of Rs. 99-8 0 from 
the mortgagees, selling to them out and out their occupancy rights by an 
unregistered deed of sale, the material part of which was as follows 

Whereas we own the occupancy rights in 17 ghumaos 2 kanals 
1 maria of land which are already mortgaged for Rs. 400 to N. 
and P., we have now taken a further sum of Rs. 99-8-0 and have 
absolutely sold the said occupancy rights. 

Held , that the registration of the document was optional. 

Rivaz, J. (Roe & Stogdon, JJ., concurring)—The question 
referred to us is whether the document in this case (the pur- 
port of which is sufficiently set out irr-the judgment of Mr. 
Justice Stogdon) is compulsorily registrable under section 17 
of the Registration Act. That depends upon whether or no it 
is an instrument which purports or operates to create or declare 
a right, title, or interest to or in immovable property of 
the value of Rs. 100 or upwards. That it operates to create 
a right in immovable property is apparently admitted on 
both sides. The dispute is as to the vdlue of the right created. 
On one side it is contended that the instrument evidences a 
sale of occupancy rights in land for Rs. 499-8-0 : on the other, 
that it only creates a right in that land to the value of 
Rs. 99-8-0, the transaction really being a sale for that sum of 
the vendor’s equity of redemption, the only subsisting right 
in the land which he had to dispose of when the deed was 
written. In our opinion the document may be legitimately 
construed as only creating a right of the smaller value, i.e., of 
the value of Rs. 99-8-0. In one sense, perhaps, the instrument 
shows that an out and out sale of the occupancy • rights has 
taken place for Rs. 499-8-0. But out of this sum Rs. 400 were 
already due from the mortgagor to the mortgagee on a separate 
transaction and under a different instrument, and the object 
of the operative part of the present deed is merely to declare 
that the remaining interest in the land has been sold for 
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Rs. 99-8-0. Upon this view, the document did not require 
registration, ancl that is our answer to the reference. 

No 17. 

Full Bench 

Before Roe, Benton nncl Rivaz , JJ. 

KHUDA BAKHSH— (Plaintiff) APPELLANT. 

Versus 

FAZAL DIN— (Defendant) —RESPONDENT. 

Case No. 443 of 1889. 

Tenancy Act, 1887 -Unauthorised alienation by occupancy tenant— 

Tenant's right to recover possession from landlord. 

When an occupancy tenant has made an unauthorised alienation of 

his holding including the giving of possession to the alienee .and the 

landlord has sued successfully to have the al.enation declared void and to 

recover possession from the alienee, the contract of sale between the tenant 

and the said alienee has become void and has ceased to exist, and it therefore 

constitutes no bar to a suit by the tenant alienor against the landlord for 

re-entry on the land. . 

Punjab Record, No. 74 of 1884, decided with reference to the provisions 

of the Tenancy Act, 1808, not followed. 

No. 20- 

Before Benton and Stoc/don, JJ. 

ID AH I BAKHSH AND OTHERS— (Plaintiffs)— 

APPELDANTS. 

Versus 

FATTA AND OTHERS —(Defendants)- 

Case No. 1107 of 1890. 

“ Land suit" —Village graveyard—Further appeal. 

The plaintiff sued, alleging that 56 kanals 3 marlas of land had been 
reserved as the village graveyard from the foundation of the village, and 
that the defendants had brought 0 kanals of it under cultivation two years 
previously, and made thorn enclosures and taken possession of certain 

portions. 

Held, that the suit was not a land-suit. 

No 21. 

Before Benton and Stogdon, JJ. 

UMAR KHAN & OTHERS— (Defendants)— APPELLANTS 

Versus 

NAMDAR KHAN— (Plaintiff) —RESPONDENT. 

Case No. 16 of 1890. 

Custom — Adoption — Sister's son—Lodi Pathans , Jullundur District. 
Found, that amongst the Lodi Pathans of the Jullundur District a 
sonless proprietor cannot adopt his sister’s son. 


RESPONDENTS. 
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The parties being agriculturists were governed by custom and not by 
a collateral. _ 

No- 22 

Before Stogdon and Beach or oft, JJ. 

GHUDAM HAS AIN & H ASS AN— (Plaintiffs) - 

appellants. 

Versus 

§AHTB DIN— (Defendant) —DESPONDENT. 

Case No. 375 of 1890. 

Custom — Alienation—Tarkhans of the Jhelum District-Gift by sanies 

man to one heir without consent oj the others. ri .... 

Found that by the custom governing Tarkhans m the Jhelum D.stnct, 
a sonless man is competent to make a gift of ancestral immoveable property 
to one hei. without the consent of the rest, the heirs being a brother and 

another brother’s sons. 

No- 23- 

Before Benton and Stogdon , JJ. 

SANDAL KHAN AND OTHERS-(Def E ndants)— 

appellants. 

Versus 

MUSSAMMAT AKKI— (Plaintiff) RESPONDENT. 

Case No. 449 of 1890. 

Custom-Succession-Widow of son who has predeceased hts father- 

Oarshankar takail, —- **■£ 

father,—the succession being to tne usual 
alienation except for valid necessity. 

No 24. 

Before Benton and Stogdon JJ. 

RAJA NAND & OTHERS—(Plaintiffs)— APPELLANTS. 

Versus 

ASA RAM— (Defendant) —RESPONDENT. 

Case No. 399 of 1890. 

Custom — Alienation—Gift in jresence of collaterals-Brahmins of Mauza 

B “ P ^"'inTsuu'the parties to which were Brahmins of Mauza Bupka 
in the Jaga'rdhri tahsilof theUmballa District that an alienation by way of 
gift was invalid in the presence of c ollatera ls. 


1068 


Nos. 25, 27 & 28, PUNJAB RECORD, 1892. 


No. 25. 

Before Frizelle and Rivaz, JJ. 

MAM CHAND- (Defendant)— APPELLANT. 

Versus 

DAYA RAM & OTHERS— (Plaintiffs)— RESPONDENTS. 

Case No. 951 of 1890. 

Custom — Alienation—Gift to stranger in presence of nephew—Gathical 
Jats, Delhi District. 

Found, after local enquiry that by the custom of the Gathwal Jats 
of the Delhi District, a gift to a stranger of ancestral land in the presence 
of nephews is invalid. 

No. 27. 

Before Roe and Rivaz, JJ. 

BUDHU—(Plaintiff)—APPELLANT. 

Versus 

HIRA & OTHERS—(Defendants)—RESPONDENTS. 

• Case No. 1 of 1892. 

% 

Sale in execution of decree—Absence of certificates of sale—Suit by 
purchaser—Title against party to the suit or his representative in interest. 

The plaintiff sued, alleging that he was the purchaser of a house at 
an execution sale following decree against B., defendant 2, on account 
of a debt due from B.’s deceased husband. The defendant 1 was B.’s second 
husband, and defendant 3 her son. The plaintiff could produce no certi¬ 
ficate of sale. 

Held, that the non-production of a certificate was not fatal to the plain¬ 
tiff’s claim. 

When the plaintiff is suing to eject not a third party, but the very 
person who was a party to the suit which led to the execution sale, or 
persons whose interests are identical with such party, the mere omission 
to produce a certificate of sale is not fatal to the success of the suit. A 
party to the suit, or his representative in interest, cannot, after the sale has 
been confirmed, dispute the purchaser’s title, as the order confirming the sale 
completes the title as against the parties to the suit. 

I. L. R., 12 Bom., 589, followed, and I. L. R., 4 Bout., 155, dissented from. 

No. 28- 

Befoi'e Rivaz and Stogdon, JJ. 

BADRI— (Plaintiff) —APPELLANT. 

Versus 

KUNDAN AND OTHERS— (Defendants)— 

RESPONDENTS. 

Case No. 63 of 1891. 

Mortgage deed Interest—Rights of mortgagee—Charge upon mortgaged 
property. 
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Where there is a clear agreement that a mortgagor will pay interest 
year by year and that he will not be entitled to redeem without paying 
the whole amount of the principal and interest due by him, such principal 
and interest form a charge upon the mortgaged property to which effect must 
be given. 

Punjab Record, No. 57 of 1888 and No. 8 of 1890, referred to and ex¬ 
plained. 

I. L. R., 10 Calc., 19, referred to. 

Rivaz, J.— I concur, and merely wish to add that there is 
no conflict between Punjab Record No. 8 af 1890 and Punjab 
Record No. 57 of 1688, so far as these rulings relate to the 
question for decision in the present case, as the Divisional 
Judge appears to think. The distinction between the two cases 
is that in the earlier decision the mortgage deed contained 
a provision similar to the stipulation in the present deed, for 
payment of interest year by year up to the date of possession 
being taken by the mortgagee. In Punjab Record , No. 8 
of 1890 there was no agreement to pay interest after the 
fixed date upon which the mortgage money was repayable, 
but merely an agreement to give possession to the mortgagee. 
It was therefore held, in the case last cited, that interest 
claimed after the due date could not be treated as a charge 
upon the property, but should be regarded as compensation 
for breach of the contract to deliver possession. The cor¬ 
rectness of this view has been affirmed by subsequent deci¬ 
sions, —see the case at I. L. R., 19 Calc., 19, and the rulings 

therein cited. 

Judgment of Stogdon, J.—Omitted. 

Apjical allowed . 

No. 31- 
Full Bench- 

Refovc Roe, Frizelle cmcl Rivaz, JJ. 

BUDHE KHAN & OTHERS— (Plaintiffs)— 

APPELLANTS. 

Versus 

MAKHE KHAN — (Defendant) —RESPONDENT. 

Case No. 4 of 1890. 

Limitation Act, 1877, Schedule II, article 111 —Suit by Hindu or 
Muhammadan entitled to the possession of immoveable property on death 
of a female. 

A. K., on 14th April 1877, executed and registered a deed of gift of 
his immoveable property to his sister’s son, possession being given. 

A. K. died in 1882. :, 
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__ • _ 

A. K. left a widow surviving him, who died in 1888 without having, 
apparently, ever obtained possession of her husband’s property. 

In May 1890 the collaterals of A. K. sued for possession of his immove¬ 
able property. 

Held, by the Full Bench, that the suit was within limitation, being gov- 
enred by article 141, Schedule II, Limitation Act, 1877. 

Whatever may be the exact scope of this article, it is clearly applicable 
to the case of the plaintiff claiming a childless owner’s estate on the death of 
his widow in spite of an alienation made by the male owner, at least where 
twelve years have not elapsed between the said alienation and owner's death 
or that of his widows. 

[ Cf . Punjab Record, Nos. 10 and 116 of 1890.] 

Rivaz, J. — The question referred for the opinion of the 
Full Bench is whether the plaintift’s suit is barred by the law 
of Limitation. 

The suit is by the collateral heirs of one Aya Khan, 
deceased, for possession of his immoveable property. Aya 
Khan, on the 14th April 1877, made a gift of the said pro¬ 
perty by registered deed to his sister’s son, Shahbaz Khan, 
the father of the present defendant. We see no reason to 
doubt that this gift was accompanied, or almost immediately 
followed, by the actual possession of the donee, and this was 
apparently the view of the lower Courts, though they have 
recorded no distinct finding upon the point. Aya Khan may 
be taken to have died some time in 1882 as alleged by the plain¬ 
tiffs. Defendant’s allegation, that Aya Khan died almost im¬ 
mediately after executing the deed of gift, is not borne out 
by the record, but even if the fact is as defendants assert, 
it will not assist their case upon the issue of limitation, 
as will presently appear. Aya Khan left a widow surviving 
him, who is stated by the plaintiffs to have died some time in 
1888, and this allegation has not been questioned by the 
defendant. Probably the widow never held possession of her 
husband’s property, as it would appear that the donee, Shahbaz 
Khan, was in possession till his death in or about 1887, and 
was then succeeded by his son, the present defendant. The suit 
was filed in May 1890. 

The plaintiffs contend that, on the above facts, the suit is 
governed as regards limitation by article 141 of the Second 
Schedule of the Limitation Act, and is, therefore, within time, 
and in our opinion this centention must prevail. 

W hatever may be the exact scope of the above article, 
as to which there is some conflict among the published 
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authorities, we think that it is clearly applicable to the case of a 
plaintiff claiming a childless owner’s estate on the death of 
his widow, in spite of an alienation made by the male owner, 
at least where twelve years have not elapsed between the said 
alienation and the owner’s death, or that of bis widow. Fcr 
in such case the plaintiff is, if his allegation as to the invalid¬ 
ity of the alienation is correct, a person entitled to possession 
on the death of the widow. Whether the article applies to 
a case in which it can be shown that the alienee has had 
possession for twelve years, either before the death of the 
male owner or the death of his widow, is a question which 
we need not discuss at present, as it does not arise out of the 
present reference. We are of opinion that the mere fact of 
the widow not having entered into possession of her husband’s 
property, but having acquiesced in her husband s act of aliena¬ 
tion, does not of itself exclude the application of the article, 
at any rate where, as in the case before us, the alienee has not 
held possession for a period of twelve years when the death 
of the widow occurs. The reversionary heir is not the less 
entitled to possession upon the widow’s death because the widow 
has chosen to waive her own claim to possession. What may 
be the effect upon the reversioner’s rights of her not making 
a claim until the period within which she could do so by law 
has elapsed is (as before stilted) a question which need not now 

be decided. 

Our reply to the reference is that, for the reasons above 

stated, the suit is within limitation. 

The case will be returned to the Division Bench for disposal 

of the appeal. 

No 32- 

Before Rivaz and Stogdon, JS. 

MUSSAMMATS BANO BEG AM AND JAFRI BEG AM— 

(Defendants) —APPELLANTS. 

• Versus 

SAYAD AHMAD ADI— (Plaintiff) —RESPONDENT. 

Case No. 154 of 1889. 

Custom—Alienation—Gifts to daughters in presence of near male 
collaterals—Say ad s {Sunnis) of Unchagaon of Balabgarh lahsil, Delhi Dis¬ 
trict. 

In a suit the parties to which were Sayads (Sunnis) of the village of 
Unchagaon in the Balabgarh tahsil of the Delhi District, found that the 
defendants (two daughters), upon whom the burden of proof lay had 
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failed to establish that by custom (it being admitted that the daughters 
had no right by inheritance ) a gift of ancestral land made in their favour 
by their father, a soilless proprietor, in the presence of male collaterals 
descended from the grandfather of the donor, without their consent, was 
valid. 


No. 33. 

Before Benton and Rivaz , JJ. 

AMAR SINGH AND SUNDAR DAS— (Plaintiffs)— 

APPELLANTS. 

Versus 

AZIZ-UD-DIN AND OTHERS— (Defendants)— 

. RESPONDENTS. 

Case No. 139 of 1891. 

Joint Hindu family — Milakshara— Liability of ancestral property in 
execution of decree against father alone. 

Tho authorities governing the question as to how far in a joint Hindu 
family governed by the law of the Milakshara, consisting of a father and 
sons, tho ancestral property is liable in execution of decrees obtained against 
tho father alone, collected and discussed. 

Further appeal from the decree of (Jolonel C. II. I 1 . Marshall , 

Divisional Judge , Lahore , dated 2nd January 1891. 

P. C. Chatter,jee for appellants. 

K. P. Roy for respondents. 

The sole question in this appeal was as to how far, in a joint 
Hindu family governed by the Milakshara , tl^ ancestral property 
is liable in execution of decrees obtained against the father alone, 
his sons not being parties. 

The facts and arguments sufficiently appear from the judg¬ 
ment of the Chief Court which was delivered by— 

Rivaz, J.—The facts which have to be stated to explain 
this case are few and simple. The plaintiffs are the sons of 
the third defendant, Bhai Sawaya Singh, and these persons 
form a joint Hindu family, governed, in respect to the ques¬ 
tions which arise for decision in the present case, by the law 

• 

of the Mitakshara, there being admittedly no rule of custom¬ 
ary law applicable. In July 1883, Bhai Sawaya Singh, plain¬ 
tiffs’ father, agreed to stand security for one Pandit Ishri 
Pershad (defendant No. 2) for a sum of Rs. 12,000 borrowed 
by the latter from Aziz-ud-din (the first defendant in the 
present case). By a deed executed on the 19th July 1883, 
Pandit Ishri Pershad hypothecated certain immoveable property 
of his own as security for his debt, and Sawaya Singh, as 
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surety, also hypothecated certain ancestral house property. 
In 1888 Aziz-ud-din sued for and obtained a simple money 
decree against both principal (defendant No. 2) and surety 
(defendant No. 3) for interest due under agreement of the 
19tli July 1883. In execution, the decree-holder attached 
certain house property belonging to Sawaya Singh and his 
sons, which, it appears, is ancestral property other than that 
mentioned in the deed of 1S83. The sons of Sawaya Singh 
(the present plaintiffs) objected to their interest in the said 
property being brought to sale, but their objection was over¬ 
ruled, and they have therefore instituted the present suit to 
set aside the attachment of the houses upon the ground that 
they are not bound by defendant No. 3’s unlawful, action in 
becoming surety for the payment of defendant No. 2’s debt to 
defendant No. 1. 

Plaintiffs’ suit has been dismissed by the Courts below, and 
they are, therefore, the appellants in this Court. 

The question as to how far in a joint Hindu family govern¬ 
ed by the law of the Mitakshara, consisting of a father and 
sons, the ancestral property is liable in execution of decrees 
obtained against the father alone, has been discussed in a series 
of rulings by the Judicial Committee of the Privy Council, 
by the High Courts and by this Court. The latest published 
decision of their Liordsliips of the Privy Council is Mahabir 
Pershad v. J [oheixsivav nth Sahcii {/. L. R. y 17 Calc ., 584), and 
the earlier rulings of that tribunal will be found collected in 
the report of that case. 

The grounds upon which the plaintiffs claim to escape 
liability in the present case are: (l) that they are not bound 
by their father’s undertaking to become surety, because the 
agreement is of an illegal character, or at least of a character 
which gives rise to no obligation on the part of the sons to 
discharge their father’s liability ; (2) because the agreement 

of suretyship was not entered into on account of an antecedent 
debt ; (3) because the pious obligation on the part of the sons 
of a Hindu father to pay their father’s debts does not arise 
till after the father’s death ; (4) because the decree obtained 
in the present case is a simple money decree anti only purnoi'ts 
to be against the father. 

The contention that the sons are not compellable to pay 
sums for which their father was a surety appears to be untenable, 
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the matter befog concluded by authority ,—vide Mayne's 
Hindu Law , section 279 (page 305, 4th edition), Note ( i ) ; 
Civil Judgment No. 60, Punjab Record, of 1886, and Sitara- 
mayya v. Venkalraynantia (/. L. R., 11 Mad., 373). 

As to the argument that the sons cannot be held liable 
for an undertaking not arising out of an antecedent debt, in 
absence of proof that the money was required for the legal 
necessities of the family, in which connection Civil Judgment 
No. 152, Punjab Record, 1888, is relied upon, it is sufficient 
to point out that the contention breaks down with reference to 
the particular facts of this case and the true question for 
decision. It may be conceded that the original contract of 
suretyship entered into by the third defendant was analogous 
to the case of an alienation for a present advance, rather 
than in consideration of an antecedent debt. But what we 
now have to deal with is the decree subsequently obtained 
against the father under his contract of guarantee, ancf the 
question is whether the whole of the ancestral property is 
liable to attachment and sale in exection of that decree. The 
decree was in my opinion undoubtedly obtained for an ante¬ 
cedent debt, and any sale which followed in execution would 
be of the nature of an involuntary alienation for a debt of that 
character. The above view renders it unnecessary to consider 
whether the broad distinction drawn in Civil Judgment No. 
152, Punjab Record of 1888, between alienations in considera¬ 
tion of a present loan and those for the payment of antecedent 
debts, can be supported in view of the more recent expositions 
of the law by the Judicial Committee. 

1 he next contention, viz., that the pious obligation to pay 
the father’s debts cannot arise till after his death, does not 
appear to me to be one from which the plaintiffs in the present 
case can derive any benefit. 

I he liability to pay the fathers debts no doubt arises from 
the moral and religious obligation to rescue him from the 
penalties arising from the non-payment of his debts ( Mayne, sec¬ 
tion 279), but, as pointed out in section 285, this principle 
has now received a considerable extension by its application 
to cases where the father has mortgaged or sold the family 
property to liquidate his private debts, or where it has been 
sold in execution of decrees against him for such debts. 

Where,’ continues Mr. Mayne, “such transactions affect a 
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44 larger share of the property than his own interest in it, the 
“ result evidently is that the sons are compelled indirectly to 
44 discharge during the father’s life an obligation which, in 

44 strictness, only attaches upon them at his death. In Gir- 

dliaree Lull v. Kcintoo Lull (14 B. L. R ., 187) their Lordships 

pertinently observe (at page 196) : It would be a pious 

44 duty on the part of the son to pay his father s debts, and 
44 it being the pious duty of the son to pay his father’s 

44 debts, the ancestral property, in which the son as the son 

44 of his father acquires an interest by birth, is liable to the 


father’s debts.” 

Lastly, it remains to consider how far the fact of the 
decree obtained against the father being a mere personal 
money decree can be held to affect the question of the sons 
liability. In Kcinoini Babuasiu v. Modhum A fohun (/. L. R ., 
13 Calc., 21), where the Privy Council discuss and explain 
the admitted want of harmony on all points among the earlier 
decisions both in India and by the Committee, it is stated 
that there is no conflict of authority as to the general prin¬ 
ciple that sons cannot set up their rights, which are to take 
present vested interests on their birth, jointly with their father, 
in ancestral estate, against their father’s alienation for an ante¬ 
cedent debt, or against his creditor’s remedies for his debt, if 
such debt has not been contracted for an immoral purpose. But 
it was further pointed out that in cases where a doubt arises 
upon the proceedings and in regard to the intention of the 
parties as to what has in reality been bargained for and sold, 
—whether it is the interest of the father alone or the entire 
joint estate,-—this is a question which the sons, not being parties 
to the execution proceedings, or to the sale, can insist upon 
having tried out in a suit of their own, as well as the question 


as to the nature of the debt,—the latter right, however, availing 
them nothing unless it can be shown that the debt was not such 
as to justify a sale of the joint estate. In Kanvmi Babuasirie 
case the decree obtained was a money decree and against 


the father alone, but it was, neverthless, held that the entire 
family estate passed by the sale in execution and that the son’s 
claim for exemption of their shares failed. It is not necessary 
for the purposes of the present case to consider further the 
decisions (of which Been Dyal v. Jaydeep Aarain, I. L. R., 
3 Calc., 198, and Uardi Narairi 8 case, I. L. R., 10 Calc., 
626, are instances) based upon the special fact that the decree- 
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holder chose for reasons of his own to sell only the right, title, 
and interest of the father, the finding being that under such 
circumstances the father’s share was all that he had acquired ; 
for in the present case it is clear, not only that the plaintiffs’ 
father when entering into his contract of guarantee purported 
to hypothecate certain ancestral property in its entirety, but 
also that the judgment-creditor has attached and is attempting 
to sell the whole property, and not merely his judgment-debtor’s 
right, title, and interest therein. The present case appears, 
therefore, clearly to fall within the general rule as enunciat¬ 
ed by the Judicial Committee and not within the exception. 
The case in its facts and general features strongly resembles that 
reported as Civil Judgment No. 87, Punjab Record of 1887, 
(see also No. 93, Punjab Record of 1888), and a reference to 
the former of the two decisions would appear to me to afford 
a sufficient answer to the suggestion made on the appellants’ 
behalf that the fact of no sale in execution having yet taken 
place in the case before us materially distinguishes it from 
many of the Privy Council rulings relied upon by the respond- 
dent’s pleader. 

I should, in fact, have felt little difficulty in deciding 
the present appeal by overruling all the appellants’ contentions 
were it not for the decision of a Division Bench of the Allahabad 
High Court in Ram Dyal v. Durga Singh (/. L. R., 12 AU. y 
209), which was strongly insisted upon by the appellants’ 
pleader. It must be admitted that the facts of the case relied 
upon are very similar to those of the present case. The 
father of a joint Hindu family was the obligor of a single 
bond, which the obligees had put in suit, having thus obtained 
a simple money decree against the father alone. In execution, 
ancestral property was attached, anti the sons of the obligor 
sued to release their share from attachment. Mr. Justice Straight 
in delivering judgment referred to his ruling in Beni Madho 
v. Basdeo Patak (/. L. R., 12 All., 99), and cited the recent 
decision of the Privy Council in Minakshi Xayudu v. Immudi 
Kanaka (/. L. R. y 12 Jfad., 142). The Court premised that if, 
in the case under consideration, a sale of the whole property had 
taken place, the plaintiffs’ suit would fail upon the authority 
of the last cited ruling, unless he could show either that the 
interest of the father alone was sold, or that the debt upon 
which the decree was founded was immoral or illegal. The 
Court then proceeded to find that the decree being a purely 
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personal one for a debt incurred by the father personally, the 
plaintiff could impeach the attachment upon the ground that 
it affected interests which the decree could not touch, and which, 
therefore, could not be attached under it, and were entitled to 
have their interest exempted from the threatened sale. I 
confess that the conclusion arrived at appears to me consistent 
neither with the judgment in Beni Madho's case, nor with the 
decision in Minakshi Xayudus case. In Beni Mcidho v. Basdeo 
Patak Mr Justice Straight, after an examination of all the 
rulings of the Judicial Committee published since the decision 
in Basa Midi v. MaharaJ Singh, I. L. R., 8 All., 205, observ¬ 
ed : “ The outcome of the whole of this body of decisions 

“ appears to be this, that where a Hindu son is coining into 
“ Court to assail either a mortgage made by his father, or a 
“ decree passed against his father, or a sale held or threatened 
“ in execution of such decree—whether it be upon a mortgage 
“ security or in respect of a simple money debt where there 
“ i s nothing to show any limitation of the extent of interest 
“ S old or threatened with sale, or charged in a security, or dealt 
“ w ith by a decree, it rests upon him, if he seeks to escape 
«• from having his interests affected by the sale to establish 
“ that the debt he desires to be exempted from paying was of 
“ such a character that he as the son of a Hindu would not be 
“under a pious obligation to discharge it, or that his interests 
“ in t he property were not covered by the mortgage or touched 
“by the decree or. affected by the sale certificate.” The above 
appears to me to correctly summarise the rulings examined, but 
I fail to understand how it supports the later decision. The 
decision in Minakshi Xayudu's case is admittedly against the 
Allahabad ruling now being considered, unless the element in the 
latter case of the sale being merely threatened and not carried out 
is material. I fail myself to see how any real distinction can 
be based upon this circumstance, and the passage quoted from 
Beni Madhos case appears to negative any such distinction. 
I think, then, that we cannot accept the ruling in Ram Dyal v. 
Durga Singh as warranting the decision of the present appeal 

in plaintiffs’ favour. 

' I would dismiss the appeal and would allow defendant No. 
1 his costs throughout, as I can see no sufficient reason why plain¬ 
tiffs, who have been unsuccessful in all three Courts, should 
not incur the usual liability for such want of success. 
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No. 41- 

Before Roe and Frizelle, JJ. 

MUTSADDI AND OTHERS— (Defendants)— 

APPELLANTS. 

Versus 

SAWAN— (Plaintiff) —RESPONDENT. 

Case No. 578 of 1891. 

Civil and Revenue Courts—Site of water-mill—Purpose subset-rient to 
agricult u re — Ju risdict ion. 

The plaintiff sued for damages for the unlawful possession of a 
water-mill. 

Held, that the suit was cognizable by the Civil and not bj* the Revenue 
Courts, the purpose for which the site* of the mill was occupied, viz., the 
grinding <>f cmn, not being a purpose “subservient to agriculture ” within 
the meaning of section -1 (1), Punjab Tenancy Act, 1887. 


No- 42. 

Before Roc and Frizelle , JJ. 

IMDAD ALT —(Plaintiff)— APPELLANT. 

Versus 

OHULAM JILANI AND OTHERS—(Defendants)— 

RESPONDENTS. 

Case No. 1281 of 1890. 

Redemption of mortgage —Indivisible transaction —One co-sharer cannot 
redeem his share. 

In the absence of a special contract to the contrary a mortgage is one 
indivisible transaction, and must be redeemed as a whole, or not at all. A 
co-sharer cannot sue to redeem his own share only. 


No* 45- 

Before Benton and Rivaz, JJ. 

MUSSAMMAT BEG AM AND OTHERS— (Defendants)— 

APPELLANTS. 

Versus 

MUSSAMMAT NUli BTBI AND OTHERS— (Plaintiffs) — 

RESPONDENTS. 

Case No. 1209 of 1891. 

Alienation by Muhammadan icidoic—Widow handing over properly to 
her deceased husband's adopted son — Limitation Act , 1877, articles 118 

and 125. 

* Section 4 (.1).—Land me;ins land which is not occupied as the site of 
any building in a town or village, and is occupied or has been let for 
agricultural purposes or for purposes subservient to agriculture, or for 
pasture, and includes the sites of buildings and other structures on such land. 
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The plaintiffs sued for a declaration, after cancellation of an adoption, 
that an alienation made on the 2nd May 1883 by the widow of one 
K., who died fourteen years ago, leaving a widow and daughters, would 
not effect their (the daughter’s) rights after the widow’s death. 

The suit was purely a declaratory one, the widow being still alive 
and admittedly entitled to give possession during her lifetime to whom 
she pleased. 

Held, that the suit must be taken to bo iu substance the one referred 
to in article 118, Schedule IT, Limitation Act, 1877, and not that con¬ 
templated by article 125, and was, therefore, barred by time. 

There was, in fact, no alienation by the widow, in tiio true sense 
of the term, to which the plaintiffs could or need take exception. What 
the widow purported to do in 1883 was to hand over to K’s rightful 
heir, and adopted son, the property to which he should have been recorded 

the successor on K.'s death. 


1 

Article 118.—To obtain a de¬ 
claration that an alleged adoption is 
invalid, or never in fact took place. 

Six years 

When the alleged 
adoption becomes 

known to the plain¬ 
tiff. 

Article 125.—Suit during the life 
of a Hindu or Muhammadan female 
by a Hindu or Muhammadan who, if 
the female died at the date of insti¬ 
tuting the suit, would be entitled to 
the possession of land, to have an 
alienation of such land made by the 
female declared to be void except 
for her life or until her remarriage. 

Twelve years. 

The date 
alienation. 

of the 
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Before Frizellc ctucZ Rivoz, JJ. 

RAM DITT A—(Plaintiff)—PETITIONER. 

Versus 

MOHKAM —(Defendant)— RESPONDENT. 

Case No. 1560 of 1891. 

Appellate Court—Appeal of one defendant— Decree in favour of plaintiff 
respondent who has nut appealed against another respondent Civil Pro¬ 
cedure Code , sections 511 and 561. 

T^pre is no rule of procedure which would justify an Appellate 
Court, on the appeal of one defendant, in decreeing in favour of a plaintiff- 
respondent against another respondent who was also a defendant in the 
iirst Court, in the absence of any appeal or cross-objection by the plaintiff 

fded in the Appellate Court. 

The general rule is that an Appellate Court can only modify a 
judgment or decree so far as it affects the appellant, without interfering 
as to parties who do not appeal .* the Code of Civil Procedure provides 
at least two exceptions to this rule, which are contained in sections 514 
and 561 of the Code. 
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No 47. 

Before Rivaz and Stogdon , </«/. 

MU8SAMMAT JOWALI AND ANOTHER —(DefExNDants)— 

APPELLANTS. 

Versus 

KARAM SINGH— (Plaintiff)— RESPONDENT. 

Case No. 858 of 1890. 

Custody of wife— Husband undergoing sentence of transportation for 
life at Port Blair — Equity and good conscience. 

The lower Appellate Court gave the plaintiff, a Jut of the Jullundur 
District, who was undergoing a sentence of transportation for life at the 
penal settlement of Port Blair in the Andaman islands, a decree for the 
custody of his wife. 

Held, that the decree should not have been made and must bti reversed, 
it not being in accordance with the principles of equity and good con¬ 
science that a 3 'oung woman, who had hardly attained maturity when her 
husband was transported for life, should be directed to proceed to 
penal settlement and cohabit with him there. 


No. 49- 

Before Rivaz and Stodgdon, JJ. 

BHAI BHAGAT SINGH AND BHAI HIRA SINGH— 

(Plaintiffs)— APPELLANTS. 

Versus 

HARNAM SINGH— (Defendant)— RESPONDENT. 

Case No 34 of 1890. 

Golden Temple, Amritsar—Succession of gaddi-nashin — Custom as to — 
Survivorship. 

In determining the right of succession to the office of gaddi-nashin 
the only law to be observed is to be found in the custom and practice, 
which must be proved by evidence. 

Hitherto, the rule of succession in the case of the Darbar Sahib' or 
Bolden Temple, at Amritsar has been that the gaddi-nashins have nominated 
successors, who have been installed in each case without objection. ^ 

Held , that no good grounds existed for applying the doctrine of 
survivorship to a case such as this, there being no^inalogy between three 
gaddi-nashins who were to all intents and purposes separate and not 
joint, and the case of an undivided Hindu family among whom the doctrine 
of survivorship prevails. 

Held also, that it would not be just or equitable to reduce the 
customary number of gaddi-nashins from three to two, merely to benefit 
the plaintiffs and to the detriment of the institution and its supporters. 
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No. 50- 

Before Benton find Birnz , JJ. 

MUSSAMMATS KXSHNO AND PARTAPO—(Plaintiffs) 

—APPELLANTS. 

Versus 

RAMAN AND OTHERS— (Defendants) —RESPONDENTS. 

Case No. 383 of 1891. 

Custom —Unmarried daughter-Maintenance out of or succession to 
deceased father s estate—Hindu Juts, Ludhiana District. 

Found, that among Hindu Jats of the Ludhiana District, custom 
recognises the right of the unmarried daughters, to be maintained out of 
the estate of the deceased father, and even in some cases a right to possession 

of the estate until marriage. 

Extract from the judgment of Rivaz, J.—The daughters 
of Karma, therefore, bring the present suit to establish : 
(1) that they are the lawful heirs of Karina and entitled 
to succeed in preference to the collaterals : (2) that in the 
event of this not being established, they are entitled to be 
maintained and to have their maintenance made a charge 
upon the property in the hands of the purchasers. There were 
other items of claims which need not be mentioned as they are 

not now material. 

We think it clearly proved that the property in dispute 
is ancestral property, and that no custom is established by 
which the daughters cm succeed, in the presence of collaterals 
related in the sixth degree. The lower Courts have decreed 
the plaintiffs, as against defendants Nos. 1 — 20, a cash mainte¬ 
nance at the rate of lls. 4 per mensem for each plaintiff, with 
a right of residence in a house, ami have made a further provi¬ 
sion for the expenses of the plaintiffs marriages. The defen¬ 
dants have accepted this decree*, so that the only material 
question remaining for decision upon plaintiff’s appeal is 
whether the maintenance decreed should not be made a charge 
upon the property in the hands of defendant Nos. 21—23. It is 
probable, though not perhaps certain, that the latter knew of 
the existence of the daughters, and their right to be maintained 
out of the ancestral property. But be this as it may, we 
consider it sufficiently established that among Hindu .Tats of 
this locality custom recognises the unmarried daughter s right 
to be maintained out of the estate of the deceased father (vide 
page 61 of Walker’s Customary Law of the Ludhiana District), 
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iintl that she has even in some cases a right to possession of the 
estate until her marriage. 


No- 52- 

Before Benton and Rivaz , JJ. 

HAYAT MUHAMMAD AND ANOTHER —(Plaintiffs)— 

APPELLANTS. 

Versus 

FAZL AHMAD AND ANOTHER —(Defendants) — 

RESPONDENTS. 

Case No. 854 of 1890. 

Custom — A wans of Rawalpindi—Childless proprietor—Gift to grand 
nephew in pretence of brother —Burden of proof. 

Found that among Muhammadan Awans of the Rawalpindi District a 
childless proprietor is not competent, in presence of a brother, to convey his 
whole estate by gift to his grandnephews. 

Semble. — In adjusting the burden of proof in such an alienation, the 
same rule applies as if the case had occurred in a part of the Province to 
which the Full Bench ruling, Punjab Record, No. 107 of 1887, is to be 
regarded. 


No 54- 

Before Benton and Rivaz , JJ. 

HID AY AT ALT KHAN AND OTHERS— (Plaintiffs) — 

APPELLANTS. 

Versus 

BAS IT ALT KHAN— (Defendant)— RESPONDENT. 

Case No. 82 of 1890. 

Joint owners—Erection of building by one on common lan l—Absence 

of special damage to others. 

The defendant, who was proprietor in Gohana (Rohtak District), 
erected a pakka building upon a portion of the abadi — 208 yards in 
extent—or common property of the village. The building was commenced 
within a very few months before suit, and was immediately objected to by 
at least one of the plaintiffs. It was completed in spite of the plaintiffs' 
protest and appeal to the Revenue authorities, at or about the date when 
the present suit was launched. The defendant spent Rs. 1,000 or thereabouts 
upon the building, which was adjacent to, if not built on to, his own 
house. No acquiescence on the plaintiffs’- part was established. 

The plaintiffs, sixteen proprietors of Gohana, sued to have the build¬ 
ing demolished. They did not succeed in proving any substantial damage 
from the building, over and above the fact that defe ndant had probably 
monopolized a larger share of his particular portion of the common land 
than would fall to him at a division. 

k 
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Hchl, that the plaintiffs' appeal must >e dismissed upon the ground 
that, it not being satisfactorily established that any substantial mischief had 
accrued to the plaintiffs from the completed building erected at consider¬ 
able expense, the lower Court had exercise l a wise discretion in refusing 

to order its demolition. 

Extract from the judgment of Hivaz, J.—As far back 
as 1809, Sir Barnes Peacock, Chief Justice {ride. Lola 7ii«tram- 
bhar Lalv. Rajaram, Mi. L. RApp. 67), refused, in a suit 
between joint owonors to order the demolition of a well built 
upon the common land by one of the co-sharers, on the ground 
that there was no evidence to show that injury had been caused 
to the plaintiff by the erecton, and therefore a Court of Equity 
should refuse its assistance for the purposes of having the wall 
pulled down. So again, in Xomry Lai , v. Bindabua Ckn n>h v 
(l. L. R ., 8 Calc., 708) the Court observed : “There is a 
“ considerable difference between a case in which the other co¬ 
sharers, acting with diligent watchfulness of their rights, seek 
by an injunction to prevent the erection of a permanent biuld- 
“ ing, and a case in which after a permanent building has been 
“erected at considerable expense, he (i. c. one co-sliarer) seeks to 
“ have that building removed. In a case such as that last men- 
“ tinned, the principle which seems to have been settled by the 
“ decisions of this Court is this, that though the Court has a 
“ discretion to interfere and direct the removal of the building, 
“ this is not a discretion which must necessarily bo exercised 
“in every case and, as a rule, it will not be exercised unless 
“the plaintiff is able to show that injury has accrued to him by 
“reason of the erection of the building, and perhaps further that 
“he took reasonable steps in time to prevent the erection. 

The whole question is again exhaustively considered in a 
later decision. The Shamungger Jute Factory Company v. 
Ham Xavaili Chatterji (/. L. R. t 14 Calc., 189) : We are not 
“aware,” says the Court, “ of any decision which establishes the 
“broad proposition contended for by the plaintiffs, that one co- 
“ owner is entitled to an injunction restraining another co-owner 
« from exceeding his rights, absolutely, and without reference to 
“the amount of damage to be substained by the one side or the 
“other from the granting or withholding of the injunction.” 
And again “ the principal (in England) is well settled that, in 
“granting or withholding an injunction, the Courts exercise a 
“ judicial discretion, and weigh the amount of substantial mis- 
“ chief done or threatened to the plaintiff, and compare it with 
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“ that which the injunction, if granted, would inflict upon the 
defendant/’ T can find nothing which conflicts with the above 
view in any of the published decisions of the other High Courts 
though I could, if necessary, quote much in its support. Nor 
do I consider that the published rulings of our own Court lead 
collectively to any different result. The most recent case is 
No. 187, Punjab Record , of 1889, and it appears tome that the 
judgment at page 662, paragraph 3 of the Report, distinctly 
approves and follows the leading principles enunciated in the 
extracts quoted above from the Calcutta decisions. 

Judgment of Benton, J.—Omitted. 


No- 56- 
JFull Bench- 

Before Roe , Benton and Stogdon, JJ. 

RAM KISHEN AND OTHERS— (Plaintiffs)— 

APPELLANTS. 

Versus 

SAYAD BRA HIM SHAH— (Defendant) —RESPONDENT. 

Case No. 1524 of 1890. 

Suit by mortgagees for possession—Suits Valuation Act, 1887— Value for 
purposes of jurisdiction . 

A suit by a mortgagee seeking to recover possession of land under 
his mortgage is a suit falling within the rules made under the Suits 
Valuation Act, 1887, which provide that in suits for possession of land 
under clause 5, section 7, Court Fees Act, 1870 the value of the suit for 
purposes of jurisdiction is thirty times the land-revenue. 

The ruling in Punjab Record , No. 1 of 1887, that in a suit by a mort¬ 
gagee for possession, the subject matter was not the land itself, but the 
mortgagees’ interest therein under the mortgage must be deemed to be 
superseded by the passing of the Suits Valuation Act and the rules made 
thereunder. 


No- 57- 

Before Frizclle and Rivaz , JJ. 

BANARSI DAS— (Plaintiff)— 

Versus 

SAYAD SULTAN MIRZA AND OTHERS— (Defendants)— 

Case No. 7 of 1892. 


Civil Procedure Code , 1882, section 029 — Review of review — Com¬ 

petency of. 

The language of the last paragraph of section G29, Civil Procedure 
Code, 1882: that, “No application to review an order passed on review 
or on an application for a review shall bo entertained ” forbids any 
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application fer review of an order admitting or rejecting an application 
of review or of the judgment arrived at after a re-hearing of the case 
under section 630, whether that judgment affirms or varies the previous 
judgment, and though, in either case, it is followed by a new decree: 
in other words, a review of a review is not competent. 


The word “ order " in the clause referred to is, apparently, not used 
in a technical sense as opposed to a “ decree, but as a comprehensive 
term to express the final adjudication of the Court after the application 
for review has been admitted, and the case re-heard, and includes both 
the judgment and the decree. 


No. 59- 

Before Roe and Stoydon, JJ. 

HANS RAJ AND OTHERS —(Defendants)— 

APPELLANTS. 

Versus 

JHANDA MAL —(Plaintiff)— DWARKA DAS— 

( Defendant)— RESPONDENTS. 

Case No. 1516 of 1890. 


Striking out defence of defendant—Circumstances justifying such an 
order—Jurisdiction oi Court of Political Agent, Bhopal— Jurisdiction 
of British Court to make decree affecting immutable properly out of British 


I ndia. 


In a suit for partition and possession of a one-third share of property, 


movable and immovable, including cash and choses in action, the Couit 
of first instance, being of opinion that issues could not be properly settled 


unitil defendants 1, 2 and 3 produced their books, which the Political Agent 
of Bhopal reported could not be spaAd, directed defendant 1 to tile a written 
statement setting forth in detail the entire joint property, movable and 
immovable, and in the case of trading firms, a balance sheet for each 
showing how they stood on the date of suit. 

Defendant 1 failed to comply with this order, although the suit was 
adjourned from time to time to enable him to do so; and eventually the 
Court struck the three defendants’ defence oft the record and directed the 


plaintiff to produce ex parte proof against them. 


Plaintiff produced evidence accordingly and the Court gave him a 


decree for - 


(a) Possession by partition of one-third share of the immovable 
property in the Karnal District, and of the immovable 
property situate at Sehore (Bhopal State) ; 


(b) Certain cash and outstandings ; and 

(c) Rupees 1,95,187-9-5 to be paid by defendants 1, 2 and 3. 

Held, that the older striking the defence oft the record was not justified 
by law and that the suit must be remanded. 

The statement required by the Court was not one of the nature pre¬ 
scribed by section 114, Civil Procedure, Code, which is as much as possible 
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tu be confined to a simple narrative of the facts, which the party bj’ whom 
or on whose behalf the written statement is made believes to be material to 
the case, and which he either admits or believes lie will be able to prove. 
Here, the defendants had put in their defence and the Court did not wish 
them to supplement it in any way by a further statement of facts which they 
might believe to be material to their case. Section 113, Civil Procedure 
Code, therefore did not justify the order. 

Nor was the order justified by section 13G Civil Procedure Code. The 
document called for by the Court was neither in the possession nor in the 
power of the defendants and was not even in existence. Section 130 refers 
to documents which are in esse and n >t to documents which the Court 
desires to be brought into existence. Further, there is no power conferred 
by section 136 or elsewhere to strike out the defence of a defendant of its 
own motion, and in the absence of an application to that elfect b} r the plaintiff 
(c/. Punjab Record, No. 80 of 1889). 

Observations as to the power of the Cjurt to punish defendants for con¬ 
tumacious behaviour and to ensure the speedy disposal of suits. 

Held, also, that the Court of the Political Agent, Bhopal, whatever its m 
jurisdiction may be, was not one of the nature referred to in section 12, 
Civil Procedure Code, not being established by the authority of the Governor- 
General in Council and Bhopal not forming part of British India. 

Qiuvre .—Whether the district Judge, Delhi, had jurisdiction with 
regard to the immovable property situate and businesses conducted in foreign 
territory. 

Extract form the judgment of Stogdon, J.—It may be 
objected that the Court surely must have some power to punish 
defendants for contumacious behaviour and to ensure the speedy 
disposal of the case. The Courts cite, as a matter of face, armed 
with ample powers, and if defendants had been in possesssion of 
the books and had contumaciously refused to produce them, 
their defence could certainly have been struck out under the 
provisions of section 136, Civil Procedure Code. The present 
case is, however, one of a very exceptional nature. It is not 
clear that the District Judge was entitled to impose any 
penalties on defendants for the neglect of one of them to obey 
his order. He certainly was not entitled to strike out those 
portions of the defence, such as pleas of want of jurisdiction, 
and reference to arbitration, which had nothing whatever 
to do with the accounts and could be decided without reference 
to them. 

If he could not obtain the information he desired from 
defendants, he would probably have been justified in framing 
general issues regarding the accounts and in deciding them on 
plaintiff's evidence in default of the production of any by 
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deffendants, or he might have issued a commission for the exami¬ 
nation of the accounts, hut his order striking out the whole of the 
defence was neither warranted by law nor by the circumstances 
of the case, and it must be set aside. 


No. 60. 

Before Roe and Frizelle, JJ. 

KANWAR HITtA SINGH— (Plaintiff) —APPELLANT. 

DAVID PARKES MASSON AND 15 OTHERS, 

—(Defendants) —RESPONDENTS. 

Case No. 284 of 1891. 

Civil Procedure Code, 1882, section 295 —Priority- Rateable distribu¬ 
tion among ideal decree-holders. 

Property which a Court has accepted as security for a decree is not 
liable to attachment by, and to bo divided rateably among, rival decree- 
holders. To hold otherwise would be to render the provisions of the law 
for stay of execution on giving security illusory; and it is immaterial 
whether the property in question is offered as security by the judgment- 
debtor himself, or by a third party. If the property is liable to attach¬ 
ment and distribution under section 295, Civil Procedure Code, in satisfac¬ 
tion of decrees against the judgment-debtor, it would be similarly liable 
when there were decrees against the surety as a third party. 

It is the property, not the person offering it, which the Court accepts 
as security, and the acceptance thereof by the Court creates a charge on 
the property, by whomsoever offered, which must take precedence of all 
subsequent attachments or charges. 

First appeal from the decree oj R. L. Harris, Esquire, Divi¬ 
sional Judge, Delhi, dated 6f/i December 1890. 

Rattigan and P. C. Chatterjee for appellant. 

Turner, Clarence Kirkpatrick and Madan Gopal for 
' respondents. 

This case raised the question as to the true construction 
of section 295, Civil Procedure Code, 1882, in connection with 
the attachment of property deposited as security in execution 
of decree and the distribution of the sale proceeds thereof among 

rival decree-holders. 

The facts sufficiently appear from the judgment of the Court 
which was delivered by— 

Roe, J.—The facts on which the present suit is based are 
briefly these. The plaintiff, Kan war Hira Singh, obtained a 
decree against Kirpa Dial, Prabhu Dial, in the Court of the Dis- 
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trict Judge, Simla, for Rs. 30,427-1-0. The decree was trans¬ 
ferred to the District Judge, Delhi, and sent by him to the Court 
of Mr. Watson, a Munsif, first class. On 16th April 1886, 
plaintiff, decree-holder, applied for execution in the usual way, 
and on the same day the judgment-debtor applied for tem¬ 
porary stay of execution to enable him to apply to the Chief 
Court for an order of stay of execution pending the decision 
of his appeal against the decree. An order was endorsed on 
this that execution would be stayed temporarily on proper 
security being furnished ; this was followed by a further order 
on 19th April, which began by setting forth that the judgment- 
debtor had been unable to arrange for security, and ordered 
a warrant of attachment to be issued for the 29tli idem, but 
ended by stating that Sri Ram had become security and had 
deposited Rs. 28,700, and had promised to pay the balance 
(Rs. 1,727-1-0) into Court on 26tli April. This he did, and 
on 26th April execution was stayed till 13th May. 

The appeal by the judgment-debtor against the order of 
the District Judge Simla, refusing to set aside the ex parte 
decree, was rejected by the Chief Court on 6th May, and 
on 12th May Sri Ram gave a petition asking for a return 
of the money deposited by him. On 13th May, the decree- 
holder petitioned the Court that the surety might be sum¬ 
moned, and directed to call on the judgment-debtor to pay 
the amount of the decree, and, if he failed to do so, that 
the money deposited in Court might be made over to the 
decree-holder. 

On 14th May, the judgment-debtor filed an appeal in 
the Chief Court against the ex parte decree of the District 
Judge, Simla, on the merits, and on 4th June an order was 
passed for stay of execution pending the appeal, on the under- . 
standing that the whole amount of the decree is paid into 
Court. 

On 14th June 1886, the executing Court ordered that 
the money deposited should neither be returned to the surety 
nor made over to the decree-holder, but should be retained 
in the custody of the Court pending the result of the appeal 
to the Chief Court, unless the judgment-debtor meantime him¬ 
self paid the amount of the decree into Court, in which case the 
deposit should be returned to the surety. 

The money accordingly remained in deposit till after the"] 
decision of the nppeal on 5th November 1887. Some further 
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orders, as between the decree-holder, the judgment-debtor 
and the surety, were passed on 31st January 1887 by Air. 
Watson, and an appeal was made from them, which was 
decided by the judgment published as No. 99 of 1887, Punjab 
Record , which, however, does not affect the present case. 


On 13th October 188(i, Ganeshi Lai and Kashi Nath 
(present respondents Noi. 5 and (»), who had obtained a decree 
against the judgment-debtor Kirpa Dial, Prabhu Dial, applied 
for the attachment of the Rs. 30,000 deposited in Court, 
describing it as the property of the judgment-debtor. The 
application was refused on 31st October, on the ground that 
no money realized from the judgment-debtor was in the 
hands of the Court. On 2nd November they presented a 
second petition, alleging that although the Ks. 30,000 was 
nominally deposited by Sri Ram, it was really the property 
of the judgment-debtor. Air. Watson, on 22nd November, 
repeated his former order that there’ were no monies of the 
judgment-debtor in hand, from which rateable distribution 
could be made, and rejected the application. 

* The defendants Nos. 1 to 4 had instituted a suit in the 
Court of the District Judge, Delhi (Air. Clifford), against Kirpa 
Dial, Prabbu Dial, and they applied, before judgment, for 
the attachment of the Rs. 30,000 deposited in the Court of 
Air. Watson. An order of attachment was issued by Air. 
Clifford accordingly, which Air. Watson returned with an 
endorsement, dated 30th November 1886, that no money had 
been deposited by Kirpa Dial, Prabhu Dial. Air. Clifford, 
on 2nd December, therefore issued a slightly modified order 
for the attachment of the money deposited as security. Air. 
Watson replied on 7th December, explaining the circumstances 
under which the money had been deposited, and asking for 
further orders. Air. Clifford replied that he could pass no 
orders ex parte ; if any one objected to the order of attach¬ 
ment and claimed the money as his, he must object in the usual 
way. Accordingly, Kanwar Hira Singh, decree-holder, filed an 
objection cn 10th December, and on 21st December Air. 
Clifford passed an order, after hearing Air. Cyril Kirkpatrick 
for the attaching creditors, to the effect that the attachment 
ordered on their application should take effect only if for 
some reason the attachment made at the instance of Kanwar 
Hira Singh were removed. “ Kanwar Hira Singh is considered 
to have a superior right.” 
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After the decision of the appeal by the Chief Court 
on ~>th November 1887, the decree-holder applied to Mr. 
Watson that the money deposited might be made over to 
him, and tlie promissory and stock notes sold and the 

proceeds credited to his decree. Ihis was accordingly 
done by Mr. Watson’s order of 21st December 1887. 

On the same date Mr. Masson, etc. (present defendants 

Nos. 1 to 4) who had obtained their decree, applied 
to the District Judge Mr. Clifford, for the sale of the same 
notes, and Mr. Clifford passed an order calling for the files 
in Kamvar Hira Singh’s case from Mr. W atson’s Court and 
transferring the case to his Court. The details of Mr. Watsons 
and Air. Clifford’s proceedings arc fully set forth in the 

judgment and in the printed record. Mr. Clifford held that 
there had been no proper sale on 21st December 1887 ; he 
also held that the notes deposited in Court were assets 
liable to a rateable distribution under section 295, Civil 
Procedure Code. He accordingly ordered a re-sale of the 
notes and distributed the amount realized (Rs. 25,670-15-6) 
in the manner shown at page 16 pf the printed record. 

It is to recover from the different defendants the amounts 
thus paid to them that the present suit has been instituted. 
The Divisional Judge who tried the case (Air. K. D. Harris), 
in our opinion, rightly overruled the objection that the 
defendants could not he sued in a single suit. But lie held 
(1) that the money deposited in Court by Sri Ram was in 
fact the property of the judgment-debtor ; (2) that the money 
realized by the sale of the notes were assets realized in 
execution of the decree within the meaning of section 295, 
Civil Procedure Code, and liable to rateable distribution ; 
(3) that Mr. Cliffoid had jurisdiction to transfer the execu¬ 
tion proceedings from Air. Watson's to his own Court ; (4) 
that he passed his order of transfer before there had been 
any complete sale of the notes by Air. Watson ; (5) that 
the persons to whom the distribution was made under 
section 295, Civil Procedure Code, had duly, applied for 
execution of their decrees, and that the distribution was properly 
made to them. lie therefore dismissed the plaintiff's suit. Plain¬ 
tiff on appeal challenges all the findings which are against him, 
and urges that even if Air. Clifford’s proceedings were regular, and 
the money realized by the sale of the notes was liable to 
rateable distribution under section 295, Civil Procedure Code, 




No. 60, PUNJAB RECORD, 1892. 


1003 


plaintiff had a first charge on the amount realised under the 
provision to that sectiou. 

We also make a note that Mr. Kirkpatrick, counsel for 
respondents Nos. 7 and S, also contends that Mr. Watson, 
whose jurisdiction as a Munsif, first class, was limited to 
Rs. 1,000, had no power to execute a decree for a sum 
in excess of that amount. He a limits that this view is 
opposed to the published Full Bench decision * of this Court, 
and we have not thought it necessary to hear him at length 
on the point. We merely note his contention in case the matter 

is carried further. 


All the other points have been argued at length before 
us, but we do not think it necessary to discuss or decide 
thorn all. For it appears to us clear that, assuming that 
the notes paid into Court were the property of the judgment- 
debtor, Kirpa Dial, Prabhu Dial, and not of the surety, 
Sri Ram, from the moment they were accepted by the Court 
as security for the decree of the present plaintiff, and 
execution of that decree was consequently stayed, the amount 
of that decree became at any rate a first charge on them, 
and even if the amount realized by the sale of the notes 
were to be considered assets realized under section 295, Civil 
Procedure Code, plaintiff would still be entitled under that 
section to receive his decree in full before other decree-holders 

could take a share. 


It appears to us that to hold otherwise, and to say that 
property which a Court has accepted as security for a 
decree is liable to distribution under section 295 without 
reference to the fact that it has been accepted as security, 
would be to render the provisions of the law for stay of 
execution on security illusory. We cannot see that it makes 
any difference whether the property is offered as security 
by the judgment-debtor himself, or by a third party. If it 
is liable to attachment and distribution under section 295, 
Civil Procedure Code, in satisfaction of decree against the 
judgment-debtor, it would be similarly liable when there 
were decrees against the surety when he was a third party. 
It is the property, not the person offering it which the 
Court accepts as security, and we think that the acceptance 




* Punjab Record No. 31 of 1887. 
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by the Court creates a charge on the property, by whomsoever 
offered, which must take precedence of all subsequent charges. 

It follows from this that the plaintiff is entitled to a 
decree against all the defendants, except those against whom 
he has abandoned his appeal, for the amount they actually 
received under Mr. Clifford’s order as shown at page 16 of the 
printed record. We do not think interest should be added 
up to date, but we direct that the amount decreed against 
the separate groups of defendants bear interest at the rate 
of six per cent, per annum from the date of the present decree 
till realization, and that each group of defendants pay plaintiffs’ 
costs in both Courts calculated on the amount of their respective 
decrees. 

Appeal alloived . 


No- 62- 

Before Beni on and Biraz, J,L 

NATHU— (Defendant) —APPELLANT. 

Versus 

MUSSAMMATS IDO AND MIRAN— (Plaintiffs)— 

RESPONDENTS. 

Case No. 154 of 1891. 

Custom — Succession- Prostitutes of Lahore—Muhammadan law. 

Found, in a suit, the parties to which were professed prostitutes residing 
at Lahore, that no special custom was proved regulating the succession to 
the property of a collateral, and that, therefore, Muhammadan law must be 
applied {.Cf. 98 P. R. 18S5 and 148 P. R. 1889). 


No. 63 

Before SI or/d on and Bullock, JJ. 

MUSSAMMAT HAJR A— (Plaintiff) —APPELLANT. 

Versus 

MEHR AEI BEG— (Defendant)— RESPONDENT. 

Case No. 226 of 1891. 

Indian Limitation Act, 1877, Schedule 11, article 103 —Dower — Demand 
and refusal, nature of. 

The demand and refusal to pay dower must be made in clear and 
unambiguous language, otherwise article 103, Schedule II of the Limita¬ 
tion Act, 1877, will not come into operation, ‘Cf. 15 B. L. R., 306\ 
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No- 64- 

Before Benton and Rivaz, JJ. 
SHARF-UD-DIN AND OTHERS— (Plaintiffs)— 

APPELLANTS. 


Versus 

NABIA AND ISMAIL— (Defendants) —RESPONDENTS. 

Case No. 109 of 1891. 

Custom—Succession — Daughter's son-Muhammadan Aieans, Ludhiana 
Disti-ict. 

Found, in a suit, the parties to which were Muhammadan A wans of the 
Ludhiana District, that agnates whose common ancestor was in the tenth 
generation from the deceased, were entitled to succeed in preference to the 

daughter’s son. The initial onus was laid on the agnates who were held to 
have shifted it by citing Riicaj-i-im. 


No 65- 

Before Roe and Stuydou, JJ . 

LIKAR & IDA —(Plaintiffs) —APPELLANTS. 

Versus 

GHULAM RASUL & OTHERS— (Defendants)— 

RESPONDENTS. 

Case No. 1115 of 1890. 

Custom—Sonless Gujar proprietor— Gurddspur District-Gift to sister's 
sons - Collaterals in fourth degree. 

Found, after local enquiry and examinati m of instances that a gift of 
land by a sonless Gujar proprietor of the village of- Garhmal in the Gurdas- 
pur District in favour of his sister’s sons, was invalid by custom in the 
presence of collaterals in the fourth degree. 

No- 66- 

Before Benton and Rivaz, JJ. 

SEW A SINGH & ANOTHER—(Defendants) — 

APPELLANTS. 

Versus 

BUDH SINGH & OTHERS—(Plaintiffs)— 

RESPONDENTS. 


Case No. 870 of 1890. 

Dharmsala—Right of worshipper at, to contest alienation of properly 
attached to—Application of section 539, Civil Procedure Code. 

The plaintiffs were worshippers at a dharamsala and interested in the 
maintenance of the institution and preservation of the property intact. 

Held , that in this capacity. they had a locus standi to challenge certain 
alienation of property alleged and found to be uaqf and attached to the 
chai( v.icla, i ot as self-ccr.Gituted representatives of the body of worship- 
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pers, who should have obtained an order under section 30, Civil Procedure 
Code, but as persons themselves interested in the preservation of the 

property. 

Udd, further, that section 539, Civil Procedure Code, has no application 
to a suit of this description. 

Further appeal from the decree of C. P. Bird , Esquire , Addi¬ 
tional Divisional Judge , Amritsar* dated 20th Macrh 1890. 

Madan Gopal for appellants. 

P. C. Chatterjee and K. P. Roy for respondents. 

The plaintiffs, worshippers at a dliaramsala in the city of 
Amritsar, sued to set aside certain alienations of property 
attached thereto and alleged to be ivatjf 

The defendants called in question the plaintiffs’ right to sue, 
and further contended that the sanction prescribed by section 
530 , Civil Procedure Code, was requisite. 

The judgment of the Chief Court was delivered by— 

Rivaz, J._This suit was brought to set aside certain aliena¬ 

tions of property alleged to be tea/ and attached to a dharam - 
sola in the Amritsar city. Both Courts have concurred in decree¬ 
ing the claim. 

On appeal it is urged— 

(1) that the plaintiffs have no locus standi to maintain 

the suit and that any how sanction was necessary 

under section 539, Civil Procedure Code. 

(2) that the property in question is not proved to be 

n aqf or attached to the dharvnsrda 

(3) that necessity for the alienation has been 

established. 

As to the plaintiffs locus standi , they are at least worship¬ 
pers at the dharmsala and interested in the maintenance of the 
institution and in preserving the property intact. In this 
capacity we think that they have an undeniable locus standi , 
not as self-constituted representatives of the body of worship¬ 
pers, who should have obtained an order from the Court under 
section 30, Civil Procedure Code, but as persons themselves 
interested in the preservation of the property, Cf Manohar 
Ganesh Tambekar v. Lakhmiram Govindram (/. L. R ., 12 
Bom.* 247). We are further of opinion that section 539, 
Civil Procedure Code, has no application to a suit of this 
description, and in support of this view it is sufficient to cite two 
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decisions of this Court, Civil Judgments, No. 94, Punjab Record 
of 1885, and No. 122, Punjab Record of 1890, which we approve 

and follow. 

As to the next point, we see no reason for differing from 
the finding of the lower Courts that the property in dispute is 
not private property, but belongs to the dharamsala. The deed 
of the 25th November I860, which is the title-deed as regards 
the shops in suit, strongly suggests a gift to the dharmsala 
rather than to the then maliant as a private individual. But 
the best proof of the true interpretation of the deed is to be 
found in the statement made by defendant Hira Singh him¬ 
self in 1875, when defending a suit against a claimant to the 
gaddi. In that case Hira Singh distinctly asserted that the 
shops in suit were u'atjJ' and belonged to the dharamsala. 

As to the plea of necessity, it is not borne out by the 
evidence, and the finding of the first Court upon this point 
v as not even challenged in the apyieal to the Divisional Judge. 

The appeal is dismissed with costs. 

Appeal dismissed. 


N o. 69 

Before Roe , J. 

NATHA SINGH AND OTHERS— (Plaintiffs)— 

APPELLANTS. 

Versus 

JODH SINGH AND OTHERS— (Plaintiffs)— 

RESPONDENTS. 

Case No. 26 of 1891. 

Custom — Adoption—Bhullar Jats, Lahore District. 

Found upon legal presumption and the Riwaj-i-am that the custom of 
the Bhullur Jats of the Lahore District does not sanction the adoption of a 
person of a ghair kaum. 

No. 70. 

Before Rivaz, J. 

GANGIJ—PLAINTIFF 

Versus 

ASAD—DEFENDANT. 

Case No. 69 of 1892. 

Jurisdiction of Civil Court—Mortgage by occupancy tenant—Mortgagee 
to receive half net profits without possession— Pun job Tenancy Act , 1887, 
section 77 (fc). 
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The defendant, a tenant with rights of occupancy, mortgaged his 
land to the plaintiff on the understanding that the mortgagor should 
retain possession and the mortgagee receive half the net profits of the 
tenancy. 

The defendant withheld from the plaintiff his share of the profits; hence 
the present suit. 

Held, that the suit was cognizable by the Civil Court, the plaintiff and 
defendant not being co-sharers “ in an estate or holding ” and clause ( k ) 
sub-section (3), section 77, Punjab Tenancy Act, 1887, being therefore 
inapplicable. 

* Case referred by the Commissioner, Peshaicar Division , under 

section 100, Pun jolt Tenancy Act , 1887. 

The question referred was whether the suit was cognizable 
by the Civil Court. 

The facts of the case sufficiently appear from the judgment 
of the Chief Court. 

Rivaz, J.—I think that this suit is cognizable by the 
Civil Court, though not exactly for the reasons stated by the 
Collector. 

The defendant, a tenant with rights of occupancy, has 
mortgaged his land to the plaintiff on the understanding that 
the mortgagor shall retain possession, and the mortgagee 
receive half the net profits of the tenancy. Defendant has with¬ 
held from plaintiff his share of the profits, and hence this suit to 
recover the same. 

The suit does not, in my opinion, fall within clause (k) 
of section 77 (3) of the Tenancy Act, inasmuch as a tenant is 
not a “ co-sharer in a holding ” within the meaning of that 
clause. The term “ holding ” as used in the Tenancy Act has 
the meaning assigned to that word in the Land Revenue Act 
{vide section 4 (9), Act XVI of 1887). “Holding,” therefore, 
means a share or portion of an estate held by one landowner, 
or jointly by two or more landowners ” (section 3 (3), Act XVII 
of 1887), and “landowner” does not include tenant (section 3 
(2), ibid). Although, therefore, I should be disposed to hold 
that the plaintiff and defendant in the present case are “ co- 
sharers,” they are not co-sharers in an estate or holding, and 
clause (*) of section 77 has therefore no application. Nor can 

I find any other provision in section 77 which applies to the 
present case. 
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Under section 99 of the Tenancy Act, I direct the Assistant 
Collector to return the plaint to the plaintiff for presentation in 
the Civil Court. 

Each party will pay his own costs on this reference. 

Reference returned. 


No- 71- 

Before Plou'den, Riraz, Benton and Riraz, JJ. 

FAIZ-UD-DIN k OTHERS—(Plaintiffs)— APPELLANTS. 

Versus 

MUSSAMMAT WAJIB-UN-NISA— (Defendant) — 

RESPONDENT. 

Case No. 1268 of 1889. 

Custom —S?/c<*rssio »—Moghals of Khcrkhodah, Rohtak District Sister 
and sister's sons - Burden of proof. 

Found, in a suit the parties to which were the descendants of a 
common ancestor, a Moghul, resident in the village or kasha of Khar- 
khodoh in the Rohtak District, that it was proved that by the custom of 
the village, a sister and a sister's son excluded descendants of the 

deceased’s grandfather. 

Held, also, that the burden of proof lay in the first instance on the 
sister and sister’s sons claiming in opposition to the male issue of the 
grandfather ; but that they had made out a prima facie case shifting 
the onus to the other side. 

As a general rule, by agricultural custom, females or the issue of 
females do r.ot inherit ancestral land. Occasionally, daughters and daughter’s 
sons do inherit after their father in the absence of sons. More rarely 
sisters and their issue inherit after brothers. The right to succeed of 
females and their issue, when it exists, generally exists only in presence of 
remote collaterals, and the sons of a grandfather of deceased are not remote 

collaterals. 

No. 72. 

Before Rivaz and Stogdon, JJ. 

GANGA SINGH AND OTHERS— (Defendants)— 

APPELLANTS. 

Versus 

INDAR SINGH AND OTHERS— (Plaintiffs) - 

RESPONDENTS. 

Case No. 596 of 1890. 

Custom— Alienation—Childless proprietor—Sindhu Jats, Mauza Sindh- 

wan, Jullundur District—Illegitimacy. 

Found, in a suit the parties to which were Sindhu Jats of the village of 
Sindhwan, tahsil Nawashahr, Jullundur District, that no custom was proved 
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conferring on a childless proprietor an unrestricted power of alienation of 
ancestral land in the presence of nephews. 

The sons of the deceased, their mother being the wife of another man 
must be deemed to be illegitimate. 

Punjab Record, No. £4 of 1889, and No. 49 of 1890, referred to. 

Extract from tiif. judgment of Rivaz, J.—As to the 
plaintiffs’ focus standi, we agree with the lower Courts that 
Narain Singh’s sons must be considered as illegitimate, as 
the husband of Mussammat Malan, their mother, is still alive 
and it would be contrary to public policy to recognise any 
custom (even if such could be shown to exist) which, under 
such circumstances, recognised the connection between her and 
Narain Singh as tantamount to a valid marriage. No. 84, 
Punjab Record of 1889, was relied upon in this connection; 
but in that ease it was found that the former husband had 
divorced his wife*, and that custom recognised his power to 
do so. The case reported as No. 49, Punjab Record of 1890, 
is more in point and supports the view taken by the lower 
Courts. 

The issue of custom was argued at great length. In 
our opinion we must hold (applying the Full Bench ruling 
No. 107, Punjab Record of 1887) that the presumption in 
the present case is against the existence of a custom allow¬ 
ing alienation except for necessity. To this effect is the 
provision in the Wajib-ul-arz , which thus coincides with the 
initial presumption ordinarily to be made in cases of this 
class. The question which then arises is, has this presump¬ 
tion been sufficiently rebutted by the present defendants. 
Their learned counsel relies, first, upon the pedigree table of 
the village, as showing that the village, though originally 
founded by Sindhu Jats, is now composed of mixed tribes ; 
that all traces of ancestral right have disappeared, so far 
as the shares are concerned ; that many alienations by gift 
and sale to outsiders as well as among Sindhus, have taken place 
as evidenced by the shajra nasab itself, by deeds of sale, and 
by oral evidence. "We have examined the village pedigree 
table and the rulings cited by either party. It may be 
conceded that several families of outsiders have obtained 
a footing in the village. But this is to a great extent ex¬ 
plained by the necessity for admitting certain classes of 
outsiders, such as Brahmans, Jhewars, Chamars, Eohars, 
Tarkhans and the like, while, as to almost all the alleged 
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alienations, the defendants have failed to show the circum¬ 
stances under which they took place, or that they or many 
of them were not for necessity. We are by no means 
satisfied, after a full consideration of all that has been urged 
on either side, that such a free power of alienation has been 
exercised without objection as to amount to proof of 
custom placing no restraint upon a childless proprietor’s 
powers in this respect, and we think that the finding of 
the Divisional Judge upon this part of the case must be 

upheld. 

No- 73. 

Before Benton and Bivaz, JJ. 

SHEO CHAND— (Plaintiff) —APPELLANT. 

Versus 

CHUNNA AND OTHERS— (Defendants)— 

RESPONDENTS. 

Case No. 1455 of 1891. 

Mortgage—Absence of covenant to j ay interest after due date—Allowance 

of, by u-ay of damages—Charge. 

A deed of mortgage contained no covenant for payment of interest 
post diem. 

Held, that interest could notwithstanding be allowed by way of damages 
in so far as such damages were within limitation (six years)— and be declared 

a charge upon the mortgaged property. 

Cf. I. L. R. 8 All. 48G ; 10 All. 85 ; 11 All. 416 ; 13 All. 330 ; 19 Cal. 

19 ; 8 F. R. 1890. 

No. 74. 

Befoi'e Benton and Stotjdon , JJ. 

MUSSAMMAT AISHAN & ABDUL HAQ— (Defendants)— 

APPELLANTS. 

Versus 

MUHAMMAD JAMIL & OTHERS— (Plaintiffs)— 

RESPONDENTS. 

Case No. 668 of 1889. 

Custom-Alienation-Gift by mother of last male oicncr-Syads and 
Fathans of Bnsli raba Khel, Jnllundnr District. 

Found in a suit, the parties to which were Fayads, or possibly 
Pathans, settled in the village or kasba of Basti Baba Khel in the Jullundur 
District,' not agriculturists in the strict sense of the term (their ancestors 
being said to have been horse-dealers) that a presumption existed in 
favour of tlio right of collaterals in the ninth degree from the last male 
owner to contest a gift by the said owner’s mother (who had been recorded 
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as a proprietor of half the estate on the death of her son, the other half being 
to his widow) in favour of a son of her late husband’s sister, and that the 
donor and donee had failed to rebut the presumption. 


No. 75 

Before Benton and Stogdon , JJ. 

NUR MUHAMMAD & OTHERS —(Plaintiffs)— 

APPELLANTS. 

Versus 

AJJMULLAH —(Defendant)— RESPONDENT. 

Case No. 1386 of 1890. 

Custom — Adoption—Arains of tahsil Nakodar, Jullundur District. 

Found in a suit, the parties to which were Arains of tahsil Nakodar 
in the Jullundar District, that no custom was proved authorising the adop¬ 
tion of a wife’s brother’s son, the burden of proof being upon those setting 
up such adoption. 


No- 76- 

Before Benton and Stogdon , JJ. 

UMAR & OTHERS— (Plaintiffs)— APPELLANTS. 

Versus 

MST. SAHIB KHATUN & OTHERS— (Defendants)— 

RESPONDENTS. 

Case No. 107 of 1891. 

Custom— Will— Non-Mussalman Jats, tahsil Bhakkar, Dera Ismail 
Khan District. 

Found in a suit, the parties to which were Non-Mussulman Jats of 
the Bhakkar tahsil of the Pchra I .-mail Khan Distiict, that no custom was 
established authorising tte bequest of land in favour of a daughter and 
her sons. 


No 78 

Before Roe, J. 

KISHEN SINGH— (Defendant)— APPELLANT. 

Versus 

LABH SINGH— (Plaintiff)— RESPONDENT. 

Case No. 1380 of 1891. 

Guardian and ward— Lease of icard's property to guardian—Introduc¬ 
tion of outsiders into management of ancestral holding. 

The District Judge appointed L. S., a connection by marriage, guar¬ 
dian of the property and person of a minor on the ground, apparently, that 
he was willing to take the minor’s land on a lease of Rs. 1-3-0 for a ghumaon 
instead of Rs. 1 offered by K.S., the minor’s grand uncle. 
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Held, that the appointment must be cancelled. Not only is a lease 
to a guardian of his ward’s land most objectionable, but also the effect 
of the District Judge’s order would be to transfer the control of a large 
share in an ancestral holding from the family of the co-sharers to the 
family of another tribe, i. c., to the husband of the father’s sister. Such an 
order would only bo justified if it were clearly proved that the members of 

the minor’s own family were unfit to be his guardians. 


No* 79- 

Before Benton and Storjdon, JJ. 

G AN P AT— ( Pla i nt i ff) —APP ELL ANT. 

Versus 

KIRPA RAM AND KRANYA LAL— ('Defendants)— 

RESPONDENTS. 


Case No. 1170 of 1890. 


Indian Limitation Act, 1877, Schedule II, articles 97 and 115— Suit 
to recover amount paid out of Court in execution of decree. 

The defendant, K. L„ obtained a decree against plaintiff for 
Rs. 2,347 and employed the other defendant, K. R., to execute the decree 
as his agent under a formal power of attorney. 

The plaintiff in the present suit alleged a payment of Rs. 900 in cash 
to the agent on 3rd February 1885. 

On 2nd November 1887, execution of tho decree was sued out without 
credit being given for the Rs. 900, and on 28th February 1888 K. L. denied 
the receipt of money through his agent and declined to give credit for the 

amount. 

On 22nd April 1889, the plaintiff (in the present suit) sued to recover 
the Rs. 900 alleged to have been paid. 

Held, that the suit would lie and was governed either by articles 97 or 
115, Schedule 11 of the Indian Limitation Act, 1877, and was within time. 

Stogdon, J.—The question whether a suit of the nature 
of the present one will lie has often been considered by the 
Courts of this country, and the answer has generally been in the 
affirmative. The following may be quoted among other rulings 

bearing on the subject : 


(1) 5 B.L.R., 223, F.B. 

(2) 3. Calc., L.R., 414. 

(3) I.L.R., 5 Mad., 397, F.B. 

(4) I.L.R., 8 Mad., 277, F.B. 

(5) J.L.R., 3 AIL, 538. 

(6) F mi jab Record, No. 83 of 1884. 

There is some diversity of opinion as to the grounds on 
which such a suit is maintainable. In case No. 1, the learned 
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Chief Justice expressed an opinion that the defendant must 
be considered as being a trustee for the plaintiff of the money 
which had been previously paid, and which she had not ap¬ 
propriated to the satisfaction of the decree, and had, indeed, 
by her omission to certify the matter to the Court prevented 
it from being so appropriated. In case No. 3, Turner, Chief 
Justice, held that the suit was one to recover damages for 
the breach of the implied promise to certify the payment to 
the Court, and thereby make it effectual in execution. In 
case No. 2 the Judge of the Small Cause Court, who made 
the reference, suggested that the decree-holder had entered into 
a tacit contract to abstain from suing out execution if not to 
certify adjustment, so that when he did sue out execution he 
committed a breach of that contract, a breach causing injury 
to his judgment-debtors and such an injury as he was bound 
in law to compensate. This view of the Madras High Court 
was adopted by Mr. Justice Barkley in his decision in case 
No. 6. 

If plaintiffs allegations are true, there was an implied 
contract on the part of his decree-holder to certify to the 
Court the payment made by him. This contract was broken 
when the decree-holder sued out execution for the money 
already paid, and refused to certify payment to the Court. 
Plaintiff’s cause of action arose on that date. I do not con¬ 
sider that it arose on the failure of the decree-holder to 
certify the payment, as that failure might have been due to 
negligence and not to any intention to repudiate the payment, 
and if plaintiff had brought a suit he might have been met 
with an answer that it was premature or that the defendant had 
refused never to certify the payment. Some overt act of denial 
of payment or refusal to certify was necessary in order to confer 
a cause of action upon the plaintiff. Article 115 of 
the Limitation Act applies, in my opinion, to the case. Article 
97 may also be applicable as far as the sum of Rs. 900 
is concerned, but it could hardly apply to the sum of Rs. 200 
claimed as damages. 

Apjteal aUoived ; cause remanded. 


Judgment of Benton, J.—Omitted. 
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No 80. 

Be jure Benton find Rivaz , JJ. 

KHAIR-UD-DIN— (Plaintiff) —APPELLANT. 

Versus 

MUSSAMM AT BUDHI AND OTHERS -—(Defendants)— 

RESPONDENTS. 

Case No. I t of 1892. 

Indian Limitation Act, 1S77, section '23-Suit for custody of wife — 
Third persons harbouring wife- Continuing icrong. 

A third person who harbours a runaway wife is guilty of a con¬ 
tinuing wrong, and under the operation of section 23, Indian Limitation 
Act, 1877, a fresh period of limitation begins to run at every moment 
of time during \vh : ch the wrong continues, the section being more com¬ 
prehensive in this respect than the corresponding provision of the Act of 
1871. 


The limitation applicable to a suit by a husband for 
his w ; 'e is to be found in articles 31, 35, 'Schedule IT 

1877. 

Punjab Record , No. GO of 1875), F.D., followed. 


the custody of 
Limitation Act, 


No. 81- 

Before Rivaz and Sfor/d on, JJ. 

SAHTBDTN AND ALLA DTTTA— (Plaintiffs)_ 

Versus 

FATTEH DIN AND KIIATR MUHAMMAD— (Defendants) — 

RESPONDENTS. 

Case No. 381 of 1891. 

Custom—Adoption—Giaii qauni—Kalwal Jots (Muh unmadans), tahsil 
Kharian, Gujrat District. 

Found in a suit, the parties to which were Kalwal Jats (Muham 
madans) of the Kharian tahsil of the Gujrat District, that no custom was 
proved recognising the adoption of a person of a ghair gaum, such as a 
wife’s brother’s son. 

Extract from the judgment of Rivaz, J.—The real ques¬ 
tion is whether the proved treatment of the second defendant 
as a son, coupled with the declaration contained in the deed, 
is sufficient to constitute the donee a validly appointed heir. 
This depends upon whether the custom of the tribe to which 
the parties belong recognises the adoption of a ghair gaum , 
such as a wife’s brother’s son, and the onus of proving such 
custom lay, we consider, upon the defendants. Section 17 
of the Riivaj-i-am recognises no power of adoption at all 
among Muhammadan Jats of this District, and the power of 
gift is also strictly limited (ride section 21). Civil Judgment 
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No. 15, Punjab Record , 1880, is against the validity o 
adoption such as that now set up, and we are not satisfied 
that No. 104, Punjab Record , 1891, which is relied upon by the 
defendants, should he held applicable to the present case. We 
think that the defendants have failed to discharge the onus 
of proving that the deed impugned is valid by custom, an 
we, therefore, accept this appeal and restore the firs oui 

decree with nil subsequent costs. 

No. 83. 

Before Benton and Rivas, JJ. 

M UTS AD A STNGH AND ANOTHER-IDefbhdants)- 

appellants. 

Versus 

DEVI DITTA AND OTHERS— (Plaintiffs)— 

RESPONDENTS. 

Case No. 1295 of 1889. 

Custom-Jot* of Joj got , Iloshiarpur tahsil-Gift to or adoption of 
stey-son of another got. 

Found after exhaustive inquiry, in a suit the parties to which were 
Jats of the Jaj got in the Hoshiarpur tahsil (the alleged donee or adop¬ 
ted son being however of a diiTcrent got), that no custom was proved 
authorising a gift of ancestral land to a step-son in the presence of near 
collaterals, or the adoption of such son by his step-father, the burden of 
proof in either case being upon those seeking to maintain the gift o 

adoption. ___ 

No. 85- 

Full Bench. 

Before Frtzelle, Stofjdon and Bullock , JJ. 

SAIN DITTA— (Plaintiff)— APPELLANT. 

Versus 

GHULAM —(Defendant) —RESPONDENT. 

Case No. 1517 of 1890. 

Abandonment of land-Extinguishment of proprietary rights. 

Held, by the Full Bench, that an owner of land who has abandoned 
it within twelve years previously to the institution by him of a suit for 
possession thereof, does not by such mere act of abandonment lose his pro¬ 
prietary rights. Ilis title will prevail provided that it has not been ex in 
guislied by the operation of the law of limitation. 

Stogdon, J.—Before answering the question referred to 
the Full Bench, I think it is necessary to arrive at some 
notion of what is meant by the term “ abandonment. fc 
is defined in Pollock and Wright's Eassy on Possession as the 
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case of a person quitting possession without any specific inten¬ 
tion of putting another person in his place (page 44). 
The meaning of the word as applied in this province to ab¬ 
sentee cases is an intentional quitting of possession by the 
proprietor, coupled with an intention not to resume it. Tn 
my opinion, there is no practical difference between the two 
definitions, and I do not think a quitting of possession is pos¬ 
sible unless there is an intention on the part of the person 
in possession to divest himself entirely of the thing possessed. 
If a divestitive intention does not exist, there is no absolute 
quitting or relinquishment of possession. The nature of 
the possession may be changed. The possessor may lose phy¬ 
sical control or dr facto possession, but he may still have either 
legal or constructive possession. An owner of land, for instance, 
may part with physical control over it and g> on a journey 
of several years’ duration, but unless he has manifested 
an intention of relinquishing possession he will still be the 
possessor in the eye of the law. Of course his possession might 
be terminated by any one taking possession of his land dur¬ 
ing his absence, but we are only concerned with cases of 
termination of possession by the act or conduct of the possessor. 
According to Savigny, to enable possession to continue, 
there must be a eoporeal relation and animus, and if either 
one or the other, or both together, cease, the possession is 
lost. Corporeal relation ceases when there is an utter impos¬ 
sibility of dealing with the subject. Animus ceases when 
there is an express determination not to be the possessor 
(T r <yii Savigny on l > o$scssio7i. translated by Perry, 24G). From 
the possessor’s point of view, coiporeal relation exists as long 
as the animus pcssidendi exists, and there can be no real 
intention to discontinue possession as long as an intention 
exists that the abandonment of physical control shall be only 
temporary and not permanent. I therefore consider that all 
such terms as ** abandonment,” relinquishment ’ and discon¬ 
tinuance ” of possession involve an intention not to resume 
possession, and that an owner of land who relinquishes posses¬ 
sion of it intends to divest himself of his propreitary right 
therein, just as much as does a person who throws away 
some worthless article of personal property. If this view is 
correct, a person who abandons his land with the intention of 
never reclaiming it, has 12 years under article 142 of the 
Limitation Act within which lie can change his mind. That 
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article prescribes a limitation of 12 years fora suit for pos¬ 
session of immovable property when the plaintiff, while in 
possession, has discontinued the possession, such period to run 
from the date of discontinuance, that is from the date on which 
the plaintiff severed his corporeal relation with the property by 
the exercise of his will. 

If this view is not correct I can still find no authority 
for holding that an owner of land in the Punjab divests him¬ 
self of his ownership by a mere fact of abandonment, coupled 
with an intention to renounce his ownership. According 
to Roman Law, an ower lost rights by abandonment. In 
the Institutes of Justinian, Lib IT, Tit. 1-47, it is stated that 
anything is considered abandoned which its owner has thrown 
away with a wish no longer to have it as part of the pro¬ 
pel ty, as it therefore in.mediately ceases to belong to him ; 
and Sir Henry Maine in his Treatise on Ancient Law men¬ 
tions lands which have been deserted as things which in Roman 
Law have not an owner (3rd edition, 245). By English 
Law, ownership in movables is lost by abandonment, but I 
cannot find that the same rule has ever been held to apply to 
immovable property. Probably the question never had any 
practical interest, because land is valuable in England, and a 
person possessed of ordinary intelligence does not usually aban¬ 
don valuable property. A consideration, however, of the laws 
of other countries on the subject is not necessary. 

There is no doubt that by the custom of the Punjab a 

• 0 

proprietor does not lose his proprietary rights by mere abandon¬ 
ment of his land. 

A case of abandonment is not one of the nature des¬ 
cribed in section 5 of the Punjab Laws Act, but section 6 
enacts that in cases not otherwise specially provided for, the 
Judges shall decide according to justice, equity and good con¬ 
science, and section i validates all local customs which are 
not contrary to justice equity or good conscience or which 
have not been declared by any competent authority to be void. 
The older settlement records of the Province teem with acknow¬ 
ledgments made either by the proprietary bodies of villages, 
or by individual members of them, of the rights of absentees 
to resume possession of their lands on payment of losses. 

In Rattigan and lioulnois’ Customary law , 2nd edition , 
222, it is stated that the willingness of village co-sharers 
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to recognise the right of an absent proprietor is characteris¬ 
tic of the village system, and extracts from standard works 
and from reports of experienced officials are quoted in support 
of this statement. Probably there was no limit to the time 
within which an absentee proprietor could resume his land. 
According to Elphinstone (History of India, Chapter II), ho 
was entitled to claim it for three generations, or 100 years, 
if from any change of circumstances he should feel so dis¬ 
posed. • The ownership of land was more burdensome than 
profitable, and the return of an absentee was probably hailed 
with delight as tending to relieve the other co-sharers of some 
portion of their burden. Now, with a settled revenue and a 
strong administration, the value of land has much increased 
and a feeling adverse to the claims of absentees of long 
standing is growing up. This is probably sufficiently provided 
for by the law of limitation, which cannot be overridden by 
custom ; and while in former times an absentee could resume 
his land at any time, he will now only be allowed to do so, 
provided that his claim is not barred by limitation and that 
his proprietary right has not been extinguished by the effect 
of that law. If, however, his claim is not barred by limita¬ 
tion, there is nothing in law or custom to prevent him from 
recovering his land. On the contrary, custom is strongly in his 
favour, and such custom appears to be an equitable one. 
Of course he might lose his rights by any act tantamount to 
alienation of them or which would operate as an estop pel. 


The judgments of Frizelle, J. and Bulluock, J.—Omitted. 


No. 86- 

Before Frizelle and Riuaz, JJ. 

FATTEIT MUHAMMAD KHAN— ((Plaintiffs)— 

APPELLANTS. 

Versus 

MOHAN LAL— (Defendant)— RESPONDENT. 

Case No. 438 of 1892 

Suit for account—Value of relief sought — Jurisdiction—Course of ap¬ 
peal—Authority of appellate Court disclaiming jurisdiction to order payment 
of additional Court Fee. 

The plaintiff sued the defendant for an account valuing the relief 
sought at Rs. 100, and expressing his willingness to pay the Court fee 
duo upon any sum decreed in excess of this amount, in accordance with 
the provisions of section 11, Court Fec3 Act, 1870, 
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After the defendant had produced the books containing the parties 
accounts and a commission had examined the same, the plaintiff filed a 
petition stating that he appeared to be prima fide entitled to reaver 
a sum over Rs. 12,000 and praying that the matter might be fully 
investigated. No amendment of the plaint was, however, either asked 
for or ordered, and the suit eventually resulted in a decree in the plain¬ 
tiff’s favour for Rs. 2,343. 

The plaintiff then appealed for a further sum of Rs. 1,716 and the 
defendant against the decree in the plaintiff’s favour, for Rs. 2,343. 

Both parties presented their appeals to the Divisional Judge, who held 
that the appeals lay to the Chief Court. 

Held, that the appeals lay to the Divisional Judge, under section 7, 
clause (iv) of the Court Fees Act, the valuation of the original suit for 
purposes of Court fee is fixed at the amount at which the relief sought 
is valued in the plaint. This, in the present case, was Rs. 100 and the 
amount was never altered by any amendment of the plaint ; and under 
section 8, Suits Valuation Act, 1887, the value of a suit for an account as 
determinable for the computation of Court-fees and the value for purposes 
of jurisdiction shall be the same. 

The value of the suit for purposes of jurisdiction was Rs. 100 and 
the appeal lay to the Divisional Court under section 39, Punjab Courts Act 
(as amended). 

f 

Semblc .—If an appellate Court has no jurisdiction to hear an appeal, 
it is not competent to it to pass orders for the payment of any additional 
Court fee which it considers should have been levied in the first Court. 

(C/. Punjab Record, No. 40 of 1892.) 


No* 87- 

Before Rivaz, JJ. 

MUHAMMAD UMAR— (Plaintiff)— PETITIONER. 

Versus 

RAM CHAND —(Defendant)— RESPONDENT. 

Case No. 381 of 1892. 

Right to sue- Habitual icorshippcr at mosque—Ejectment of tres¬ 
passer. 

In a suit by one who was an habitual worshipper at a certain 
Muhammadan mosque, of which he was also a neighbour and a supporter 
or well-wisher, for the ejectment of the defendant from certain land 
alleged to bo attached to the mosque and to have been unlawfully 
encroached upon, the Divisional Judge dismissed the plaintiff’s suit holding 
that he was not competent to maintain it. 

Held, that the suit would lie. Every Muhammadan who has a right 
to use a mosque is competent to maintain a suit against any one who 
interferes with the exercise of his such right to use : and by the same 
analogy every Muhammadan has a right to maintain a suit against 
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persons who commit an injury upon property which has been devoted to the 
support of a mosque. 

94 P. R. 1885 approved, which followed I. L. R. 7. All. 178, F. D. 
I. L. R., 11 All., 18, distinguished as a Hindu case. Vide also Tagore 
Law Lectures 188 l, p. 129. Tho decision in each case must depend on the 
particular circumstances of that case. 


No. 89- 

Before Stogdon and Btdlock , JJ. 

MUSS AMMAT RAKHI- (Plaintiff)— APPELLANT. 

Versus 

MUSSAMMAT FATIMA AND OTHERS— (Defendants) • 

RESPONDENTS. 


Case No. 541 of 1890. 

Custom — Alienation—Right of near female collateral-Kanwali Arams 
of Lahore District. 

Found, in a suit the parties to which were KanwaU Arains of the 
Lahore District, that by custom a near female collateral was not com¬ 
ment to object to a sale of land and houses by the deceased owners 

widow. 


No. 91. 

Before Stogdon and Bullock , JJ. 

AZIZ DIN— (Plaintiff) —APPELLANT. 

Versus 

SHAM DAS AND OTHERS—(Defendants)— 

RESPONDENTS. 

Case No. 302 of 1891. 

Punjab Laws Act, W 72 -Pre-emption-Compensalu,n for improve.,cuts 

made by original purchaser -Form of decree. 

The practice of the Court to award compensation for improvements 
to f vendee who has made them in good faith or who may appear to 

be equitably entitled to it. followed and affirmcd - 

Punjab Record, Nos. 34 of 1875, 71 of 18,5 and 38 of 1889, 

referred to. 

Per Bullock J —The decree in such cases should provide separately 
Per Buli.ock, ien moliey and the payment of compensa¬ 
te the I,a 7 , th fol . mcr w ithin the time fixed in the decree 

should an s d ave at th P e a decre e from forfeiture, though the compensation be not 
paid (C/. section 214, Civil Procedure Code). 
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No. 95- 

Before Benton and Rivas , JJ. 

C’HUHAR <fc OTHERS— (Plaintiffs)— APPELLANTS. 

Versus 

MAYA, NATIIU AND GOBIND— (Defendants)— 

RESPONDENTS. 

Case No. 1279 of 1889. 

Custoi :— Alienation— Gift by sonless proprietor to step-sons—Hindu 
Dliains Jats of the Jullundur District. 

/• ound, that in the village of Bhains in the Nawashahr tashil of the 
Jullundur District, a gift by a sonless propiictor, a Hindu Jat of the 
Bhains got to his step-sons, was sufficiently justified by custom. 

Held , also, that considering the various castes of which the proprie¬ 
tary body was now composed and the number of gifts that had been 
mado to relations without objection, it was for the piaintiils to prove 
that the alienation to step-sons was inadmissible by custom, and that they 
had failed to discharge the onus 

Punjab Record No. 107 of 1887, referred to. 


Benton, J. (Rivaz, J., concurring)—This case was remanded 
by order of this Court, dated 10th July 1891, for inquiry as 
to the history and constitution of the village, with a view to 


ascertaining who are the present proprietors, how they have 
acquired their rights, and what the practice has been in 
regard to restrictions on the power of alienation. 


The return goes to show that the village was originally in 
the exclusive ownership of Jats of the Bhains got , but that in 
recent times Jats of other gots, and not only they, but also 
Brahmins, Khatris, Jiwars, Chumars and Lohars have been 


allowed to acquire proprietary rights. It would appear that 
in Sikh times the acquisition of land in the village was a 
matter of little difficulty, as it was not very valuable. Sub¬ 
sequently, alienations have been common. A list of fifty-four 
has been furnished with such details in regard to them as could 
be ascertained, and in fact it is stated that there is not a 
single family of the original proprietors which has not alienated 


some of its land. 


Ihe II ctjibnl-arz la 3 - s down that alienations may only be 
made for necessity. It has been contended for the defendants 
by their Counsel that proprietors have an unrestricted power 
of sale. Looking to the Jl ajib-ul-arz and to the general tenor 
of the ciieuinstances attending the alienations as disclosed by 
the further inquiry, we are unable to accept the view thus 
roadly stated. On the contrary we think that the rule as given 
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in the I Vajib-ul-cirz is, with some qualifications, the correct rule. 
It must be admitted that as regards the admission of strangers 


to the proprietary body the proprietors are not by any means 
exclusive. Many alienations admitting proprietors of various 
castes have been quietly submitted to. There has been hardly 
any litigation at all. One case of pre-emption is referred to, 
and there is another case, which was successful, to dispute an 


alienation. There have been five cases of alienations to sons-in- 
law or daughter’s sons, and five alienations to agnate relations, 
none of which have been contested. A son-in-law or a 
daughter’s son is almost as much a stranger as a step-son. 
The last named is not permitted to inherit ; but there is 
nothing to show that the others are in any better position Con¬ 
sidering the various castes of which the proprietary body is 
now composed, and considering the number of gifts that have 
been made to relations without objection hitherto, we consider 
that it was incumbent on the plaintiffs to prove that the aliena¬ 
tion to step-sons, now in dispute, was inadmissible in accord¬ 
ance with custom, and this they have not done. The proper 
conclusion appears to be that in this village an alienation by 
a soilless proprietor to relations, who it may be presumed will 
assist him in his old age, is held to be sufficiently justified. 

We accordingly affirm the decree of the lower Court, and 

dismiss the appeal with costs. 

A weal dism issed 


No- 96. 

Befoi'e Bento'll tincl Biv<.tz y JJ. 

KAMMAN AND OTHERS— (Defendants)— 

APP ELEA NTS. 

Versus 

NATHU AND OTHERS—(Plaintiffs)— RESPON- 

- DENTS. 

Case No. 33 of 1891. 

Custom—Alienation—Gift to daughter whose husband is a resident son- 
in-luw—Mussalman Jats of lahsil l*halian y Guji at District. 

Tl.e course of decisions, that among Muhammadan Jats and Oujars of 
the Gujrat District-whose customs in this respect appear to be identical - 
gifts to daughters whose husbands are khanadamads, are permitted, but 
not gifts to daughters whose husbands do not answer the above descrip¬ 
tion, referred to and followed. . 

Punjab Record, No. 39 ol 1887 and 109 of 1891, referred to and followed. 
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No. 98- 

Before Benton and Rivaz, JJ. 

M UTS AD A SINGH A ANOTHER— (Defendants) — 

APPELLANTS. 

Versus 

DEVI DITTA & OTHERS— (Plaintiffs)— 

RESPONDENTS. 

Case No. 1295 of 1889. 

Custom — Adoption—Person adopted of different got. 

Found in a suit the parties to which were Jaj Jats of the Hoshiarpur 
tahsil, that no custom was established permitting the adoption of a 
person of a different got —a step-son or a gift of land to him in presence 
of near collaterals descended from the donor’s father. 

Punjab Record , No. 150 of 1890, referred to and followed. 


No. 99- 

Before Frizelle and Rivaz, JJ. 

MIRZA AND OTHERS— (Plaintiffs)— APPELLANTS. 

Versus 

SAMDILI AND OTHERS— (Defendants)— RESPDTS. 

Case No. 557 of 1891. 

Custom—Village menials—Sale of their houses by, without consent of 
proprietors. 

Found , that in the village of Haria in the Bhera tahsil, Shahpur 
District, no custom was established permitting menials to sell their houses 
without the consent of the proprietary body. 


No. 103 

Before Rivaz and Bullock, JJ. 

THE MUNICIPAL CC^VIMITTEE, DELHI— (Defendants)_ 

APPELLANTS. 

Versus 

HAR PARSHAD AND OTHERS— (Plaintiffs)— 

RESPONDENTS. 

Case No. 1141 of 1891. 

Nuisance-Public latrine—Injunction—Act Sill of 1884, section 68 

(2) (a)—Statutory authority of Municipal Committee -Powers and duties of 
Committee. 

In answer to a suit brought against the Municipal Committee of Delhi 
for an injunction to prevent, on the ground of nuisance, the use of a 
public latrine recently erected by the Committee, it was pleaded that 
the defendants were acting under statutory authority and that the alleged 
nuisance (if any) being a necessary consequence of the use of the powers 
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and duties imposed on the Committeee by the Legislature, could not be 
restrained by injunction. 

Held, that the power claimed by the Committee under section 68, sub¬ 
section (2) (n) of the Punjab Municipal Act, 1884, did not exist : that that 
enactment contained no express authorization to the defendants to construct 
public latrines. The section merely rendered it lawful for the Committee 
to apply their funds towards payment, inter alia , of the charges and 
expenses incidental to the construction, maintenance, improvement, 
cleansing and repair of latrines : it implied a discretionary power to con¬ 
struct public necessaries, but it conferred no compulsory power to acquire 
land for the purpose of erecting such buildings thereon iu any specific 
locality or at any place which might be deemed suitable by the Committee. 

Punj ib Record No. 106 of 1888 (Lahore slaughter-house case) refer¬ 
red to and followed. 


No- 105 

Before Frizclle and Benton , JJ. 

ARBEL SINGH & HARNAM SINGH— (Defendants)— 

APPELLANTS. 

Versus 

BAJ SINGH— (Plaintiff)— RESPONDENT. 

Case No. 1009 of 1890. 

Custom-Succession to offices of mahant—Dharmsala Thakar Bhawal 
Singh, Amritsar—Nomination of successor—Approval of brotherhood. 

In a suit regarding the succession to the office of mahant of the dharm- 
sala of Nirmla Sadhs, known as Thakar Bhawal Singh, situate outside the 
city of Amritsar, held , that by custom the rule of succession was that the 
mahant may nominate his successor, but that the nomination will not prevail 
unless the brotherhood formally approve the appointment. 

If there be no nomination, then tho brotherhood meet and formally 
appoint. 

If the mahant misconducts himself, the brotherhood have the power to 
dismiss him. 

The brotherhood strictly speaking are those connected by spiritual 
ties with the founder of the institution, although it apparently may be held 
to include also the whole sect who are also related to each other by spiritual 

ties. 

Punjab Record , No. 37 of 1891, referred to. 

Extract from the judgment of Benton, J. Our atten¬ 
tion has been drawn to the case reported as Punjab Record , No. 
37 of 1891, which also was one of Nirmla Sadhs. It was there 
ruled with regard to an institution in the Forozepore District, 
that an appointment by a mahant was not bad, because a 
gurbhai did not assent to it. This finding is not opposed to the 
conclusion wo now arrive at, which is that appointment rests 
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■with a majority of the brotherhood. Moreover, institutions in 
different districts may be governed by different rules. The 
weight of evidence in the present case distinctly establishes 
that the plaintiff was duly appointed in accordance with the 
rules applicable to institutions like the one in dispute at 
Amritsar, of which there are said to be thirty or forty. 


No. 106- 

Beftyre Benton and Rivaz, JJ 

NUR MUHAMMAD AND OTHERS —(Defendants)_ 

APPELLANTS. 

Versus 

GHULAM HABIB AND OTH E RS—( Fla intiffs)— 

RESPONDENTS. 

Case No. 131 of 1890. 

Muhammadan shrine, Dcra Ismail Khan District—Succession to land 
and offerings—Alienation—Religious office. 

J. M., who died .about a year before suit, was owner of half the land 
attached to the Shah Ilabibwala khangah in the Dcra Ismail Khan District 
and was entitled to a half share in the management and offering* of the 
shrine ; he settled this property on N. M. his sister’s son, on condition that he 
(the grantor) should receive maintenance during his lifetime. 

The Plaintiffs’ members of the family and related to J. M. in the fourth 
degree (computed in accordance with the opinion expressed in Punjab Record , 
No. I2G of 1890; were entitled to a two-thirds share of the other moiety of 
the management and offerings, sued to set aside the above arrangement on 
the grounds (1) that the property was icakf, and (2) that J. M. was not 
competent to make the alienation. 


Held, that by custom the plaintiffs were entitled to inherit the share 
in the management and offerings in preference to N. M., a sister’s son his 
place being after collaterals related in the fourth degree. 

Held, also, that assuming that J. M. as proprietor could alienate only 

for necessity, there appeared to be satisfactory reasons for holding that the 

ahenation of the land was justified by necessity. The land was simpl- herit 

“ P 7; Cr ^ unconnected with the shrine, save that hitherto 7th had 
belonged to the same people. 

Held, also, that the shrine must be regarded as a religious institution 
of a soi t. It could not be regarded as makf it i 

that a mausoleum raised to a saint is to be so treated 5 I <,0 "' n 

the superintendence and management of t hr I • succession to 

the rules and customs whic^ ha “ ^ , t0 , b ° dol ~d by 

restitution as in other like cases ^ Bpphed l ° [ho 

lleid, further, that the transfer of a shu n ; n .- 

was akin to the transfer of a religious office and was Lvllfd 0,TerinS3 

I. L. R., G Mad. 79, referred to and followed. 
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Extract from the judgment of Benton, J. —It was 
held by the Privy Council in L. R. t 4 Ind. App. 7G ( Raja 
Vurmah Valia v. Ravi Vurmah Afutha) that the sale of a 
religious trust was illegal and that there could be no valid 
custom qualifying the principle that such trusts arc unsaleable-. 

It is true that this is not a case of a trust but of a religious 
office, but it appears that the same principle applies, and this 
was the view taken by the INIadras High Court in the case le- 
ported at I. L. 7i\, G Mad., 7G, which seems to us to be a case 
exactly in point. It lays down that the sale of a religious office 
(which we regard the present transaction as regards the offerings 
to be in effect) to a person not in the line of heirs, though 
otherwise qualified for the pcrfoi malice of the office, is illegal. 
The previous history of the institution shows that no such 
transfer has been admitted. The non-existence of any such 
instances appears not to be du e to accident, but to be based on 
sound principles necessary to the harmonious management of the 
institution and its prosperity. 

No. 107. 

Before Benton and Rivaz , JJ. 

PIR BAKHSH— (Defendant) —APPELLANT. 

Versus 

ISA AND OTHERS— (Plaintiffs)— RESPONDENTS. 

Case No. 710 of 1890. 

Cu s*o?h—K lianadamad— Appointment of , to succeed to estate of sonless 
proprietor— Arians of tahsil Zira, Ferozepore District. 

Found, in a suit the parties to which were Arains of tahsil Zira 
in the Ferozepore District, that according to the custom of the tribe a 
khanadamad may be appointed to succeed to the estate of a sonless pro¬ 
prietor to ths exclusion of his brother and nephews. 

No. 108. 

Before Frizclle and Benton, JJ. 

SANT SINGH—PLAINTIFF. 

Versus 

MUSSAMMAT BUDHWANTI—DEFENDANT. 

Case No. 9 of 1892. 

Death of muafidar— Resumption of niuaji —Settlement made icith heir 
of muafidar—Right of heir to retain possession against the owners. 

In a reference under section G17, Civil Procedure Code, the Divisional 
Judge stated the point referred (with full explanation) as follows 

“ When a muafidar , not being an owner of land, has during the 
continuance of his rnuafi giant a right (otherwise than as tenant) to 
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“ retain possession of the muafi land against the owners and such muafidar 
" has died and the mua fi has been resumed, but the settlement has 
4< been made with an heir t} ie muafidar , has such heir the right (other- 
“ wise than as tenant) to retain possession against the owners ” ? 

Held, that the answer to the question, whether the heir is entitled 
to retain possession against the (original) owners after he has been settled 
with, depends entirely on the terms of the original grant to him by the 
owners and is unaffected by settlement operations. 


(Defendants) 


No. 109- 

Before Stodyon and Bullock, JJ. 

ILAHI BAKHSH—(Plaintiff)—APPELLANT. 

Versus 

SHAMS-UD-DIN AND OTHERS- 

RESPONDENTS. 

Case No. 382 of 1891. 

Limitation Act, 1877, Schedule II, article 142 -Suit /or possession 
of land — Previous dispossession — Abandonment. 

The plaintiff sued on Oth November 1890, for possession of certain 
land in Palwal in the Gurgaon District, alleging it to be the ancestral 
property of his father, who had left Palwal some time before the year 
1854, and died in 1880, in a village in the Ilaka of Jhansi, without 
having returned to Palwal. 

Held, that the suit was barred by limitation The article of the 

Limitation Act, 1877, applicable was article 142 under which the deceased 

owner, or any one claiming under him, had twelve years within which to 

sue for possession, to be reckoned from the date upon which the said 

owner discontinued possession. Ife had discontinued possession in 1844 
and left Palwal for good. 

The Privy Council’s decision reported as /. L. R. 17 Calc .137 Ts e 
Punjab Record No. 23 of 1890] referred to and followed. 


No. 112. 

Before Stoydon and Bullock , JJ. 

HIRA, representative of NANAK, deceased—(D efendant)_ 

APPELLANT. 

Versus 

BHANDARI— (Plaintiff) —RESPONDENT. 

Case No. 483 of 1891 

_ Guarantee. ContTaCt ™2-Marria g e brocage contract-Void agreement 

a uLWdt fT daUShter ‘° the P Iaiatifl ' s "'ho was also 

the plalmW’ L , r mdaW ° f S - enteied “ lo ** agreement with 
manage ^etwtnTb ^ Wh,Ch hC S™'a*teed that S. shoulf celebrate a 

the exuIrat.oT of m * ^ ^ ^ ,ho «piration of five and before 
plaintiff sued N. ford^Le^' S ‘ ” anied h,S dauahler elsewhere aod ,ho 
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The plaintiffs father D. betrothed his marriageable daughter to N. 
receiving Rs. 1,200 from him : the marriage took place shortly after the 
betrothal. S. agreed to give his infant daughter to the plaintiff's son, 
and N. guaranteed the performance of S’s. undertaking, 

The Divisional Judge held the agreement to be a contract of guarantee. 

Held, that there was no enforceable agreement of guarantee: the 
agreement vas entirely for the benefit and satisfaction of N. himself and 
his promise was nudum pactum. He could in fact do nothing more than 
endeavour to induce S. to marry his daughter to the plaintiffs son and 
if the parties contemplated that he should purchase S.’s consent, such an 
undertaking on his part would be void according to the view expressed 
in the Full Bench decision reported as Punjab Record No. 128 of 1889. 


No 113. 

Before Stogdon and Bullock, JJ. 

SOHNA SINGH AND MUSSAMMAT KISHNO— (Defend¬ 
ants) —APPELLANTS. 

. Versus 

KAHAN SINGH AND OTHERS— (Plaintiffs)— 

RESPONDENTS. 

Case No. 493 of 1891. 

Custom-Inheritance—Right of sister and sister's son— Dhariwal Jats, 
Fazilka tuhsil, Ferozeporc District. 

Found, in a suit the parties to which were Dhariwal Jats of the 
Fazilka tahsil of the Ferozepore District that no custom was established 
by which a sister and her son were entitled to inherit acquired landed 
property in preference to collaterals descended from the grandfather of 

the deceased owner. 


No. 11 . 

Before Rivciz and Bulloch, JJ. 
KHANAN AND OTHERS— (Defendants)— 

APPELLANTS. 


Versus 

MUSSAMMAT JATTI AND OTHERS— (Plaintiffs)— 

RESPONDENTS. 

Case No. 634 of 1891. 


Custom —7 nherilance — Ka h-u Jats , Uooltan District-Exclusion of 

nephews by daughters of deceased. . . 

Found in a suit the parties to which were Kalru Jats (Muhammadans) 

of tahsil and District Mooltan. that no uniform custom was established 

by which daughters were excluded by brothers’ sons from taking the share 

of their father’s estate falling to them under Muhammadan law. Punjab 

Record, No. 12 of 1889, referred to and followed. 
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No. 120. 

Before Frizelle and Benton , JJ. 
MUHAMMAD HAYAT AND OTHERS— (Plaintiffs)— 

APPELLANTS. 

Versus 

LANGAR— (Defen dan t) —RESPOND ENT. 

Case No. SS6 of 1891. 

Custom-Alienation— Gijt by childless On jar of tahsil Gujrat to step-son. 

Found in a suit the parties to which were Gujars of mauza Dittawal, 

tahsil and District Gujrat, that a childless proprietor was not authorised 

by custom to make a gift of his land to his step-son in presence of 
sons of the donor’s brothers. 

I‘unj„b Record, No. 39 of 1SS7 ; and Nos. 8 and 109 of 1891 
referred to. * 


No. 121- 

Before Stoydon and Bullock , JJ. 

N A RAIN DAS—(Plaintiff)—APPELLANT. 

Versus . 

KHATR SHAH AND OTHERS— (Defendants)— 

RESPONDENTS. 

Case No. 1203 of 1890. 

Limitation—Mortgage—Mortgagee in 2 possession - Farm of land by Col- 

lector for non-payment of revenue-Suit In/ assignee of mortgagee for posses- 
sion on expiry of term of farm. 

A mortgagee of two-thirds of certain lands obtained possession under 
his mortgage. 

The proprietors having made default in payment of the land-revenue 
on the other share of the land and the mortgagee also refusing to pay the 
said revenue, the land was farmed by ihe Collector under the revenue 

H ' S> f ° r a tcrm of ten ye®”- The farm continued from 1875 
to 1885, when the representative of the mortgagors obtained possession. 

On 17th August 1889, the assignee of the mortgagee sued for pos- 
session under the mortgage. 

1.19 ''JJ 1 '!' 0 , pI °’' ,tilT ' s suit was bai ' I 'eJ by limitation under article 

142, Schedule II Lumtation Act, 1877, and that H. S. was not in posses- 
sion on behalf of the mortgagee but on his own account. 

Extract from tiie judgment of Stogdon, J.—The Privy 
Council case reported at /. L. R„ 17 Calc., 137, is cited 
for the respondents, but there is this difference between it 
and the present case, that in the former the defendant’s 
possession had continued for the prescribed time, while in 
the present suit it has not. We think, however, that Ramjas 
completely abandoned his rights to possession in favour of 
the proprietors in 1875 as found by the first Court. He 
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took no step to keep them alive ; he acted in a manner 
inconsistent with an intention to derive any benefit from 
the land, and allowed what was due to him as mortgagee 
to be paid to the proprietors, and not only was this the case 
but there was an express abandonment. He was dispossessed 
with notice that his right to possession was no longer acknow¬ 
ledged ; he acquiesced in its determination and left the land 
with a disclaimer of intention to hold possession and with 

an express intimation that he would resort to a suit for 

• 

recovery of the money due to him tis his sole remedy. A 
suit for possession by him or his assigns cannot now be main¬ 
tained and we therefore dismiss the appeal with costs. 

Appeal dismissed. 


Nc. 122. 

Before Frizelle and Stocjdon , JJ. 

K ADM AN— (Plaintiff)— APPELLANT. 

Versus 

MUSSAMMAT AMIR BIBI AND OTHERS— 
(Defendants) —RESPONDENTS. 

Case No. 1030 of 1891. 

Custom-Alienation—Gift to daughters by sonlcss proprietor —Rights 
of brother of donor—Muhammadan Gujars, tahsil Kharian, Gujrat District. 

Found in a suit the parties to which were Muhammadan Chuhaii 
Gujars of tahsil Kharian in the Gujrat District, that a gift of all his 
land by a sonless proprietor to Ms daughters in the presence of a 
brother of the donor was invalid by custom. 

Punjab Record , No. 100 of 188G and No. 39 of 1887, referred to. 

Frizelle, J.—After considering the Wajib-ul-arz of the 
former settlement and section 10 of the Riivaj-i-am , which 
has several times been the subject of decision in this Court 
and also the other evidence produced by the parties, we are 
of opinion that the donor had not this power. In Punjab 
Record , No. 39 of 1887, it was held with reference to the 
Riivaj-i-am now in question that gifts to daughters whose 
husbands are resident with the donor are valid by custom, 
but not those to daughters whose husbands are not so resident. 
We can find no reason for departing from that ruling in the 
present case. Punjab Record , No. 106 of 1886, which the 
Divisional Judge quotes, is against him. In that case it was 
recognized that a Gujar of the Kharian tahsil cannot gift his 
land to a daughter not residing with him. 
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No- 124. 

Before Rivaz and Bulloclc , JJ. 

SAIFUL RAHMAN— (Plaintiff)— APPELLANT. 

Versus 

UMAR-UD-DIN— (Defendant)— RESPONDENT. 

Case No. 398 of 1891. 

Scctijn 13, Explanation II, Civil Procedure Code, 1882— Res judicata — 
Matter tchich ought to have been made ground of defence in former suit. 

Section 13, Explanation II, Civil Procedure Code, 1882, which provides 
that any matter which might and ought to have been made ground of 
defence or attack in the former suit shall bo deemed to have been a 
matter directly and substantially in issue in such suit does not further 
declare that such matter shall be deemed to have been heard and finally 
decided. 

The explanation was not intended to enable a party to treat a point 
as having been decided in his favour in a former suit which was in fact 
not so decided. It applies rather to a case were the defendant has a 
defence which, if he had so pleased, h3 might and ought to have brought 
forward, but as he did not bring it forward the suit was decreed against 
him. I. L. R. 5 Calc. 923, 7. L. R. 16 C. 173 P. C. followed. 


No. 126. 

Before Frizelle and Stogdon , JJ. 

JALLA —(Judgment-debtor)— APPELLANT. 

Versus 

POOL A —(Decree-holder)— RESPONDENT 

Case No. 376 of 1892. 

Indian Limitation Art, 1877, Schedule II, article 179 —Decree made on 
a compromise that after expiration o) fifteen years plaintiff would be entitled 
to possession. 

A decree was made in a suit in accordance with a compromise between 
the parties: the defendants were to remain in possession of the land in suit 
for fifteen years as mortgagees in lieu of their expenditure and losses during 
the plaintiff’s absence, and on the expiration of the fifteen years the plaintiff 
was to obtain possession. 

On the expiry of the fifteen years, the plaintiff applied for execution of 
decree asking for possession of the land. 

Held, that the application for execution was governed by article 179, 
Schedule II, Limitation Act, 1877, and was b irred, the time beginning to 
run from the date of the decree 

Punjab Record, No 43 of 1S78 (F. B.) referred to and followed. 

Plaintiffs remedy is by regular suit, I. L. R. 12 Bom., 23, I. L. R. 
13 Bom., 237, followed. 
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No 127 

Bef ore Stogdon and Bullock , JJ 

MANGAL AND OTHERS— (Defendants)— APPELLANTS. 

Versus 

GIRDHAllI AND OTHERS— (Plaintiffs)— 

RESPONDENTS. 

Case No. 934 of 1891. 

Civil Procedure Code, Chapter III—Misjoinder —Tresspass—Separate 
and independent acts of defendants. 

Seventeen of the village proprietors sued thirty-six persons — co-sharers 
and non-proprietors—for a declaration that the defendants were not entitled 
to enclose certain lands of the village or to erect buildings thereon, and also 
praying for the demolition of the buildings so erected and restoration of the 
land to its original condition. 

The building by each defendant was his separate and independent act. 

Held, on further appeal (the objection was taken in the Court of first 
instance) that the suit was bad for misjoinder. 

[ Cf . /. L. R. 14 Calc., 435.] 


No- 128. 

Before Stogdon and Bullock, JJ. 

KALU, a minor—(Plaintiff) APPELLANT. 

Versus 

MUSSAMMAT AISHA AND OTHERS— (Defendants)— 

RESPONDENTS. 

Case No. 230 of 1892. 

Suit for custody of icifc—Mussalman Gujars—Discretion of Court. 

The plaintiff, a minor, sued through his father for custody of his 
wife. 

The plaintiff was about ten years of age and the principal defendant 
who was a widow about thirty. It was alleged that the marriage took 
place when the plaintiff was four and the woman between nineteen and 
twenty-four. 

Held, assuming the plaintiff to have become the husband of the woman, 
that the Court had a discretion to grant or refuse the order prayed for and 
the order ought in the first instance to bo refused. 

[Cf., Punjab Record, No. 47 of 1892], 

Extract from the judgment of Bullock, J.—This Court 
possesses a discretion which it is constantly called upon to 
exercise in suits of this nature, and refuses in the exercise of 
that discretion to make and order for the return of a wife to 
her husband, where there are reasons against making such an 
order—for example, the reasonable centainty that she will bo 


S 
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subjected to cruelty. The discretion must extend to all cases of 
a matrimonial nature like the present suit ; and we consider 
that, assuming the plaintiff to have become the husband of the 
defendant by the performance of a marriage ceremony, we 
should act improperly if we were to direct the defendant to 
live with this little boy. He is of himself unable to pro- 
vide her with a suitable residence and she must be entirely 
under the control of some one else, though she is of full 
age, if directed to take up her residence with the plaintiff. 
We refuse to make the order prayed for and dismiss the appeal 
with costs. 

Appeal dismissed. 


No 130 

Before Benton and Rivaz, JJ. 

SAIN DAS— Appellant. 

Versus 

MUSSAMMAT SAHIB DEVI —Respondent. 

Case No. 10S3 of 1890. 

Probate and Administration Act , 1881— Universal or residuary ley-dee — 
Grant of probate to, icilh copy of the icill annexed , under section 19 of the 
Act. 

The testator, a Hindu, left a will disposing of his property as follows : 
two items mentioned in the list of property given in the will, to bo dedi¬ 
cated to charitable uses and all the rest of the property to go to his wife 
“ besides whom I have no other heir to succeed to my property ; 
provision was then made for the maintenance of an adopted son ; and 
lastly two persons were appointed by name “ to act as sarbaralis for my 
wife.” 

No executor was appointed by the will. 

Lleld, that the widow was not entitled to probate as an executrix ap¬ 
pointed by necessary implication within the meaning of section 7 of Act V 
of 1881, but to letters of administration with the will annexed, under section 
19 of the Act, as universal or residuary legatee. 

Held, also that the sarbarahs were not executors named in the will and 
that such was not the testator’s intention. 

Held, further, per Rivaz, J. The District Judge was correct in excluding 
from the inquiry any question relating to the capacity of the testator to 
dispose of his property at all by will or as to the validity (by law or 
custom) of any of the provisions contained in the will. 

Extract from the judgment of Rivaz, J.—As to the second 
point, I have come to the conclusion that strictly speaking, probate 
should have been refused to the applicant, and letters of adminis*. 
tration with the will annexed should have been granted to her as 
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universal or Tesiduary legatee, under section 19 of the Probate and 
Administration Act. The provisions of the will may be summaris¬ 
ed as follows : First, the testator, after the usual preliminaries, 
sets out a list of his various properties ; next he provides that 
after his death the first two items mentioned in the list shall bo 
considered as dedicated to charitable purposes, but that all the 
rest of the property shall go to his wife “ besides whom I have 
“ no other heir to succeed to my property ” : a provision is 
then made for the maintenance of an adopted son, Salo, to 
whom the widow is to make a monthly allowance and assigns 
a house for purposes of residence : and lastly, two gentlemen 
are appointed by name “ to act as guardians (sarharah) for my 
wife.” It was contended inter alia that these two gentlemen 
were the executors named in the will, but I do not think that 
this can have been the testator’s intention. There are no words 
in the will suggesting that the execution of the frill was meant 
to be confined to the two persons named as sarharahs , though, 
no doubt, they may have been intended to assist the widow in 
the management of her property, she being young and probably 
inexperienced. It need only be added with reference to this 
part of the case, that the sarharahs have not intervened up to 
the present time, or made any claim to prove the will. 

As to the question, whether Mussammat Sahib Devi is an 
executrix appointed by necessary implication, I would first 
observe that it was obviously the intention of the Indian 
Legislature, in enacting section 19 of the Probate and Adminis¬ 
tration Act, that an universal or residuary legatee as such 
should not be entitled to probate, but to letters of administra¬ 
tion with the will annexed. I do not think that it is necessary 
for the purposes of the present decision to give a positive 
opinion as to whether the present respondent is an universal 
or a residuary legai^o under the will, as the true question 
remains, in my opinion, unaffected in whichever light she be 
viewed. But I am inclined to hold that she is an universal 
rather than a residuary legatee, for practically she is declared 
to be the heir to all the testator’s property, including, I should 
say, his remaining interest (if any) in that declared to be 
dedicated to religious purposes, subject only to a trust in 
favour of Salo. But I think the point is immaterial, for I can 
find nothing to support the contention of the respondent’s 
counsel that the practice in England is to refuse probate to an 
universal legatee but to grant it to a residuary legatee as such. 
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The practice in England seems to be the same as that contem¬ 
plated by section 19 of the Indian Act, viz., to grant letters of 
administration with the will annexed to both universal and 
residuary legatees, claiming only in that capacity. (I. 'Williams 
on Executors, 468, et seq 8th edition). But the question may 
also arise whether the legatee named in the will, be he universal or 
residuary legatee, has not also been appointed executor by impli¬ 
cation. And hero I understand the test to be whether the person 
claiming to be constructively appointed can point to any words 
in the will which commit to him (though not expressly nomi¬ 
nating him as executor) “ the charge and office, or the rights 
which appertain to an executor ” {I. Williams on Executors , 
243, 8th edition) ; or, in other words, direct him “ to do one 
or more of the Acts which are competent to and fall within 
“ the office of the executor nominated ” ( Coote's Probate Practice, 
27). In the present case, I can find no such directions in the 
will, and I therefore come to the conclusion that Mussammat 
Sahib Devi is not executrix by necessary implication within the 
terms of the Indian Act. 

As to the Indian cases cited, those in which the will con¬ 
tained directions as to the administration of the estate are 
easily distinguishable and need not be referred to further. 
In Radhika Mohan Sett (7 B. L. R., 563), Mr. Justice Paul 
granted probate to an universal legatee, as executor by 
necessary implication, though the will contained no pro¬ 
visions relating to the execution of the will. But this case 
has not been subsequently followed in Bengal, vide. In the 
goods oj Shashee Bhusan Bannerjee (/. L. R., 19 Calc., 582), and 
the cases therein cited, where Mr. Justice Trevelyan refused 
probate to an universal legatee as such, and granted letters of 
administration with the will annexed. Again, in Ecvparte 
Vittal Doss (/. L. R., 15 Mad., 360) Mr. Justice Shephard 
came to a similar decision, basing his opinion on the fact 
that in the will before him there was no direction that the 
legatee named “ should collect the testator’s estate and pay 
“ all just debts,—in other words, that he should discharge 
“ the function of executor.” The learned Judge distinguished 
Radhika Mohan Sett's case upon the ground, that in the 
will propounded in that case there was such a direction, but 
I confess that I cannot follow the learned Judge here, after 
referring to the report in the seventh volume of the Bengal Law 
Reports, where the will appears to be set out in extenso. 



Nos. 133 & 136, PUNJAB RECORD, 1892. 


1127 


No. 133- 

Before Benton and Rivas, JJ. 

RAMZAN SHAH AND OTHERS— (Plaintiffs)— 

APPELLANTS. 

Vermis 

MUSSAMMAT SHAH BEG AM AND OTHERS— 

( Defendants) —RESPON DENTS. 

•Case No. 380 of 1891. 

Custom— Alienation-Childless proprietor—Sayads of town of Gvjrat 

tuning land in adjacent villages. 

Found , notwithstanding Kiicaj-i-am to the contrary in a suit, the 
parties to which were Sayads of the town of Gujrat, owning land in the 
villages attached thereto, that no custom was established by the defen¬ 
dants—upon whom the onus lay-permitting the alienation of ancestral 
immoveable property save for necessity. 


No. 135. 

Before Benton and Rivas , JJ. 

CHAN DU LAL— (Plaintiff) —APPELLANT. 

Versus 

ANANT RAM AND BASANT RAM— (Defendants)— 

RESPONDENTS. 

Case No. 598 of 1891. 

Indian Limitation Act, 1 877, article 44. Schedule II-Guardian and 
ward - Suit by minor on attaining majority to set aside a sale by person 
purporting to act as guardian. 

Article 44, .Schedule II, Limitation Act, 1877, held inapplicable to a 
suit by a minor after, attaining his majority for possession of immovable 
property conveyed away during his minority by a person purporting to act as 
his guardian, where it appeared that such person was not really the minor’s 

guardian, in fact or in law. 

Extract from the judgment of Rivaz, J.—The main ground 
urged on appeal by the plaintiff’s pleader is, that article 44 
of the second schedule of the Limitation Act can have no 
application to the present case inasmuch as Hamir Chand, who 
purported to act as plaintiff’s guardian in the transaction 
now impeached, had no claim whatever to appear in that 
capacity, being neither his guardian de jure nor de facto. 
After considering the evidence upon this part of the case, 
we think that the above contention must prevail. It is not 
denied that Hamir Chand was certainly not the plaintiff’s 
legal guardian. It is also admitted that in 1881 the natural 
guardians of the minor were his mother and his -elder brother, 
Nandu, and that Hamir Chand was plaintiff’s father’s sisters 
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son. 'I here is some evidence to show that Hamir Chand lived in 
this very house with Radha’s widow and his two sons and 
he appears to have been of some service to the widow in 
managing her affairs. It was, however, to the widow, and not 
to Hamir Chand, that a certificate for the collection of the 
debts due to Rad ha was granted on the latter’s death. It also 
appears from the fautinama , prepared on that occasion, that 
Hamir Chand is named as Nandu’s sarbarah in the matter of the 
lambardarship to which he succeeded on his father’s death. 
There is, however, nothing further to indicate how or when 
Hamir Chand became Chandu Lai’s guardian, nor is there any 
evidence that he managed all the family’s affairs in any such 
capacity. The recital in the deed of sale goes for very little, 
especially as there is some reason to believe that Sundar 
Das, in his anxiety to acquire this property, succeeded in 
winning over Hamir Chand to assist him in the matter. 
AVc are therefore of opinion that, whatever may be the exact 
scope of article. 44, it certainly does not apply to the present 
case, where the sale is by a person who is not really the 
minor’s guardian, either in fact or in law, and it is therefore 
unnecessary to discuss the question as to the exact age of 
plaintiff when the suit was instituted. It was not argued 
that the suit was barred under any other article of the Limita¬ 
tion Act, and, viewed as a claim for possession of immovable 
property, it is well within time, under article 142 of the second 
Schedule. 


No 136 

Before Benton and Rivaz , JJ 
ABDUL SAM AD —(Defendant)— APPELLANT. 

Versus ■ 

RAJA SIR INDAR K1SHOR STNGH, k. c. i. e.,— 

(Plaintiff)— RESPONDENT. 

Case No. 793 of 1891. 

Cirit Procedure Code, section 549- Security for costs—Recovery of costs 
from surety in execution or by separate suit- Liability of surety if decree 
against principal debtor is barred by limitation. 

A. J. was plaintiff-appellant in an appeal pending in the High Court 
at Allahabad and was required under section 549, Civil Procedure Code, 
to give security for the costs of the appeal. Pursuant to that order 
A. J. tendered a. security bond, dated 8th September 1881, by which A. S. 
(defendant in the present suit) agreed to bo responsible to the extent of 
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Rs. 1,400, hypothecating a haveli situate at Sujanpur in the Gurdaspur 
District to secure the said sum. 

On 5th April 1882, A. J.’s appeal to the High Court was dismissed 
with costs ; and on 23rd June 1890 the defendant-respondent in that appeal 
fded a suit against A. S. for recovery of Rs. 1,100 on the instrument of 
8th September 1881, execution of the High Court decree for costs against 
A. J., the principal debtor having meanwhile become barred by 
limitation. 

Held , following Punjab Record, No. 109 of 18SG, that at the date of 
the High Court decree the plaintiil had no remedy against the 
defendant (the surety) except by regular suit, and such remedy was 
not ’mpaired by the fact, that in 1888 the Legislature altered the law 
by providing a remedy by way of execution, which, but for the law of 
limitation, would have been available to the plaintiff after Act \ II of 
1888 became law, the rule that pending proceedings are generally 
governed by any change in the law of procedure not being extendible to 

substantive rights. 

Held, also, that A. S. was not discharged from Lability by reason that 
the light of the plaintiff in the present suit to execute the decree for costs 
against A. J. was barred by limitation. 

Extract from tiie judgment of Rivaz, J.—AVe have, lastly, 
to consider the effect upon the liability of the surety of 
the plaintiff’s failure to take out execution against the prin¬ 
cipal debtor. It may bo conceded, as it appears to have been 
conceded throughout, that any remedy by way of execution 
against Abdullah Ju is now time-barred. So far as can be 
gathered from the record, although the decree w as transferred 
to the Court at Gurdaspur for execution, no further proceed¬ 
ings were taken, and the period for proceeding has now 
elapsed. Here, again, there is a conflict of authority upon the 
question of law involved. The provisions of the law to be 
considered are sections 134, 137 and 139 of the Contract Act. 
Section 134 enacts that “ The surety is discharged 
“ by any act or omission of the creditor, the legal consequence 
“ of which is the discharge of the principal debtor.” Section 
137 provides that “ Mere forbearance on the part of the credi- 
“ tor to sue the principal debtor or to enforce any other remedy 
“ against him, does not, in the absence of any provision in the 
“ guarantee to the contrary, discharge the surety.” While 

under section 139 “ if the creditor* * * omits to do any act 

“ which his duty to the surety requires him to do and the 
“ eventual remedy of the surety himself against the principal 
“ debtor is thereby impaired, the surety is discharged.” The 
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Calcutta and Bombay High Courts have construed the above 
provisions as meaning that the mere fact that the creditor has 
allowed his action against the principal debtor to become time- 
barred does not discharge the surety ( Krishto Kishori v. 
Had ha Romun I. L. R., 12 Cafe., 330 ; Hajari Hal v. Krish- 
narav, /. L. R., 5 Rom., 047 ; San Lana v. Virupakshapa 
I. L. R., 7 Rom., 146) ; and a similar view was taken by this 
Court in Civil Judgment No. 2, Punjab Record, 1878. On the 
other hand, the Allahabad High Court hasdissented fromtheabove 
rulings, and holds that the omission of a creditor to sue his 
principal debtor within the period of limitation discharges the 
surety under section 134 of the Contract Act, even though 
the lion-suing within such period arose from the creditor’s for¬ 
bearance, section 137 applying only to a forbearance to 
exercise a right which is still in existence {Radha v. Kinlock , 
I. L. R., 11 All., 310, approving Uazari v. Chuni Lai, 
I. L. R., 8 All., 259.) Here again, after due consideration, 

I am not inclined to dissent from the ruling of our own Court, 
the result of which is supported by the subsequent rulings of 
two high Courts. It may perhaps be doubtful whether the 
view expressed in Civil Judgment No. 2 of Punjab Record for 
1878, that the legal consequence of the creditor’s omission to sue 
or take out execution is not the discharge of the principal 
debtor, is correct, but be this as it may, I think that section 
134 must be taken to be qualified by section 137, and that 
therefore the creditor’s forbearance to enforce his remedy against 
the principal debtor, even when the result is that such remedy 
becomes time-barred, is not by itself sufficient to discharge the 
surety. If this view is correct, section 139 also does not apply 
to the circumstances of the present case, as it cannot be said 
that it is the creditor’s duty to sue the principal debtor at any 
particular time. Nor, I think, docs the mere act of the creditor in 
allowing the debt to become time-barred impair the eventual 
remedy of the suretj', himself against the principal debtor. 
The surety, after he has paid the creditor, has his remedy 
against the principal debtor unimpaired, no limitation begin¬ 
ning to run as against tie surety until the date of the pay¬ 
ment. 

In my opinion both die questions of law raised by this 
appeal have been correctly decided by the lower Comts, and I 
would therefore dismiss the appeal with costs. 
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No. 137. 

Before Benton and Rivaz, JJ. 

MUSSAMMAT BISHEN KOUR— (Defendant)— 

APPELLANT. 

Versus 

PHAGGU MAL —(Plaintiff)— LAL CHAND AND RAM 
CHAND —(Defendants)— RESPONDENTS. 

Case No. 804 of 1891. 

Hindu Laio—Uindu icidow—Raising money by mortgage of husband's 
immovable property—Burden of proof. 

P. M. sued to contest a mortgage of house property effected by his 
brother’s widow, the said house forming part of the deceased husband’s 
estate of which the widow was in possession. 

Held , that it was sufficient to defeat an alienation of this nature that, 
upon the whole case, there was no proof of the mortgagees having fulfilled the 
legal obligation to inquire and satisfy themselves that the widow from whom 
they were taking a mortgage upon her husband’s inheritance, had a proper 

justification for so mortgaging it. 

/. L. /?., 14 All., 420 (P. C ) referred to and followed. 

NoTl38 

Before Benton and Rivaz, JJ. 

HAKU AND OTHERS— (Defendants)— APPELLANTS. 

Versus 

KESAR AND ANOTHER— (Plaintiffs)— RESPONDENTS. 

Case No. 841 of 1891. 

Custom — Alienation—Unequal distribution of ancestral land between 
sons and son's sons—Jats of tahsil and District lloshiai~pur. 

Found in a suit the parties to which were Jats of Nangal Ishar, 
tahsil and District Iloshiarpur, that: 

^ (a) the onus of proving a custom empowering* a father to make an 

unequal distribution of his ancestral holding was on the person 
relying on such a custom ; and 

(.6) that the defendants, who relied on such a power, had failed to 
establish it. 

Punjab Record, No. 1G4 of 1884, and Nos. 7 and 115 of 1891, referred 
to and followed. - 

No. 139- 

• Before Benton and Rivaz, JJ. 

RUSTAM KHAN AND OTHERS— (Plaintiffs)— 

APPELLANTS. 

Versus 

** MUSSAMMAT JIO AND HABIB KHAN—(Defendants)— 

RESPONDENTS. 

Case No. 577 of 1891. 

Custom— Succession- -Harried and unmarried daughters—Resident son- 
in-law—Manjh Rajputs < Hussalmans) of tahsil and District Ludhiana. 
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Found in a suit the parties to which were Manjh Rajputs (Mussal- 
mans) of Raisur, tahsil and District Ludhiana— 

(1) That no custom was established by which a married daughter suc¬ 
ceeded as heir to her father in the presence of collaterals, even with a life 
interest ; and 

(2) that a resident son-in law as such was in no better position than 
the daughter, custom also not recognizing his right in the presence of the 
collaterals of his father-in-law. Riicaj-i-am followed. 


No, 140- 

Before Benton and Rivaz, JJ. 

SAIN DAS— (Defendant)— APPELLANT. 

Versus 

MUSS A MM AT SAHIB DEVI, WIDOW OF SURJAN 
SINGH— (Plaintiff) —RESPONDENT. 

Case No. 1027 of 1891. 

nindu Laic - Joint family-Partial disruption—Presumption—Man¬ 

agement of religions institution— Founder s rights. 

The presumption in favour of a Hindu joint family remaining joint 
is no longer applicable when it is admitted that a disruption of the 
family has once taken place. Punjab Record, No. 143 of 1882, referred to 
and followed. 

There is no authority for the proposition that the management of a 
Hindu religious or charitable institution is on the fooling of a joint tenancy 
and that the succession goes to the survivor. 


No. 143 

Before Benton and Rivaz, JJ. 

RURA AND OTHERS— (Defendants) —APPELLANTS. 

Versus 

WAZIR SINGH AND ANOTHER— (Plaintiffs)— 

RESPONDENTS. 

Case No. 100 of 1891. 

Custom—Succession by collaterals—Pagtcand and chundawand-Whole 

and half blood—Siddhu Barar Jals of Fattehubad tahsil in the Hissar 
District. 

Found, in a suit the parties to which were Siddhu Barar Jats of 

mauza Budladha in the l'attehabad tahsil of the Hissar District, that the 

relations of the whole blood excluded those of the half blood in succession 
to a deceased collateral. 

The family land having been divided on the chundauand and not on 
the pagicand principle, the onus was on the plaintiff, the half blood 
relations to establish that they were entitled to share with the defendants, 
the relations of the whole blood, in the inheritance of the deceased 
Punjab Record, No. 125 of 1884 and No. 4 of 1891, F.B., referred to 


1893. 

No. 2- 

Before Benton and Rivaz , JJ. 

KIRPA RAM AND OTHERS— (Defendants)— 

appellants. 

Versus 

GURBAKSH AND OTHERS— (Plaintiffs)— 

RESPONDENTS. 

Case No. 1212 of 1891. 

Easement-Light and air-Obstruction—Injunction or damages—Speci¬ 
fic Relief Act, 1877. . 

The plaintiffs owned a three-storied house in the City of Amritsar : the 

defendants owned a house alongside consisting of a single storey. 

The defendants added a secmd and third storeys to their house so as 
to obstruct the plaintiff’s right to light and air on the defendants’ side of 

the plaintiff’s house. ^ . , 

The plaintiffs on the commencement of defendants’ operations, serve 

the defendants with notice not to interfere with their rights (which the 

defendants ignored) and then instituted a suit two and a half months 

afterwards. 

Held, that the plaintiffs were entitled to a mandatory injunction. 

Form of relief to be given to the plaintiffs under such injunction, con¬ 
sidered. 

The first Court dismissed the plaintiffs’ suit, but without 
costs It held that as the defendants’ house had been com- 
pleted, it would not be proper and equitable to interfere with 
their new building : that the plaintiffs had a cause of action for 
damages, but that as they had not asked for this relief it could 

not be granted. 

The Additional Divisional 0 udge set aside this decree and 
directed that “a decree be passed declaring that the plaintiffs 
“ are entitled to an easement by allowing the free passage of 
“ light and air into their windows opening into the staircase 
“on the second and third storeys, respectively, of their house. 
“It is further ordered that the defendants shall so far remove 
“ their adjoining wall and remodel their adjoining building as to 
“ leave a sliaft or space measuring three feet in length an 
“ breadth, respectively, and running from the floor of the second 
“ storey of the plaintiffs’ house up to the roof, and left open at 

“ the top to admit light and air. 
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Extract from the judgment of Benton, J.—In I. L. R., 
2 Bom., 134, in which one foot had been left between the 
plaintiffs wall, the relief granted was an order to demolish the 
defendant s house to its former height, and this decree was 
confirmed by the High Court, which added a direction that, in 
executing it, the Court should avail itself of professional assis¬ 
tance with a view to determining what demolition was necessary 
to give effect to the decree in the way least injurious to the de¬ 
fendants. Following the method there adopted, in lieu of the 
lelief granted by the Divisional Judge I would propose to grant 
a mandatory injunction for the demolition and re-arrangement of 
the defendants house to such an extent as may be necessary to 
restore the plaintiff to the position he held as regards the enjoy¬ 
ment of light and air prior to the defendants’ building, as nearly 
as this can be determined ; and I would direct that this work 
should be carried out at the time of execution by the Court 
getting the parties to agree to the appointment of a person with 
suitable professional qualifications, or, failing such agreement, by 
appointing a suitable person itself, who would submit a proposal 
calculated to afford the required relief with the least harm to the 
defendant, to the Court, which should sanction it with any 
necessary modifications before execution : all expense to be borne 
by the defendants. I would make no separate order as to costs 
of the plaintiffs’ appeal as the defendants’ appeal has been dis¬ 
missed with costs. 


Judgment of Rivaz, J.—Omitted. 


No- 3. 

Before Benton and Rivaz, JJ. 

JHANDA KHAN— (Plaintiff) —APPELLANT. 

Versus 

BAHADUR ALI AND OTHERS— (Defendants)- 

RESPONDENTS. 

Case No. 944 of 1891. 

Limitation-Plaint insufficiently stamped, token deemed to hare been 

presentcd-Civil Procedure Code. 1882, section 5 i-Limitation Act 1877 
section 4. ’ ’ 

A plaint filed within the prescribed period of limitation was admitted 

and registered Subsequently, it was discovered, on objection by de- 

fendant tha the claim was undervalued, and that the plaint was not 

sufficiently stamped, but when this transpired the period of limitation 

prescribed for the suit had expired. The lower Court therefore dismissed 
the suit as time-barred. 
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Held , that this order could not be maintained as it was the duty of 
the Court, under the above circumstances, to require the plaintiff to correct 
the valuation of the relief sought within a fixed time in accordance with the 
provisions of section 54 (a) of the Civil Procedure Code, and that the case 
must be returned to the lower Court for that purpose. 

Held , further, that if the plaintiff complied with such order, the suit 
would bo within timS, as the date of the institution of the suit for pur¬ 
poses of limitation must be taken to be the date of the first presentation 

of the plaint. 

I. L. R., 12 All. 129 distinguished. Also pointed out that it was 
dissented from in /. L. R. t 15 Mad. 29 and ib. 7S, and in I. L. R. t 19 
Cal,, 780. 

126 P. R. 1888 and 156, P. R. 1888 approved; also I. L. R., 9 Bom., 

355. 

130 P. R., 90 distinguished as being a case of a wholly unstamped- 
plaint. 


No. 5- 

j "Before Benton cind Rivcvz, JJ 
N AN A K, Minor —( D ef en d ant)— A P P ELL AN T. 

Versus 

BUA DITTA— (Plaintiff) —RESPONDENT. 

Case No. 1533 of 1890. 

Custom —Marriage by chadar andazi— Adoption— Illegitimate daughters 
son-Agricultural Brahmins of tahsil Batala , Gurdaspur District. 

Found in a suit the parties to which were agricultural Brahmins of 
mouza Tara in the Batala tahsil of the Gurdaspur District (1) that a 
marriage by chadar andazi between a Brahmin and a widow, called a 
dharel wife, is not valid by custom ; (2), that the burden of proving the 
validity, by custom, of the adoption by the husband of the son of a 
daughter of such marriage against male collaterals descended from the 
grandfather of the adopter, lay on the adopted son, and had not been dis¬ 
charged . _ 


No- 6 

Before Benton ancl Rivctz, JJ . 

DHARM CHAND- (Defendant)— APPELLANT. 

67 m S / US 

MUSSAMMAT KABM DEVI —(Plaintiff) RESPONDENT. 

Case No. 933 of 1891. 

Kha'tris of the City of Lahore-Joint Hindu family-Mortgage of a por- 
Hon of the joint estate by one member-Morlgaged properly purehased 

bettami in tame of mortgagor-Estoppel-Mortgage for value icUhout noUce 

H. D., now deceased, a Khatri, purchased a house in the City °f Lahore 
in the name of his son L. D , who m rtgaged it to the defendant for Us. 600. 
Prior to the mortgage II. D. had died, leaving considerable property which 
was inherited by his heirs as a joint Hindu family. 
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II. D s. widow and R. M. (a son) sued to contest the mortgage by 
L. D. to the defendant. 

Held, that the purchase of the house by the father in the name of 
his son, L. D., was benami, the father being the real owner, and that his 
(the father s) heirs were not estopped from proving the true nature of 
the transaction even against a bona fide mortgagee from the benamidar. 

Held , also, that it was not competent to L. D., as a member of a joint 
Hindu family, to make a valid mortgage of part of the joint property without 
the consent of the other coparceners. 

Held, further, that under the circumstances of the case, the proper decree 
to make was one that: 

(1) the mortgage should not affect the widow’s lien for main¬ 
tenance in respect of this portion of the estate of her late 
husband; 

- <2) that the property be regarded as now partitioned between 
R. M. (the other son) and L D., each taking a half share ; and 
(3) that R. 21. recover possession of his half sharo unencumbered, 
the mortgage being valid only in respect of the remaining share 
belonging to L. D. 


No. 7- 

Before Benton , and Rivaz, JJ. 

GHARIB KHAN —(Plaintiff) —APPELLANT. 


Versus 

MIRZA ALI BAHADUR KHAN AND OTHERS_ 

(Defendants)— RESPONDENTS. 

Case No. 832 of 1891. 


Alienation by loidow— Contest of, by reversioners in seventh degree — 
Acquiescence of next collaterals who had sons living—Judicial discretion. 

The plaintiffs, collaterals in the seventh degree of M. K., who died 
in September 1890 leaving no male issue but leaving him surviving 
two widows, a mother and two step-mothers, sued alleging that after 
M. K’s. death the said persons had alienated the ancestral property in 
two villages to A. B., the son-in-law of M. K., and that they (the defen¬ 
dants) had obtained mutation of names in favour of A. B., falsely alleg¬ 
ing that they were acting in accordance with the directions of a nuncupa¬ 
tive will of the deceased, the factum of and the power to make such a 
will being also denied. It appeared that the nearer collaterals, viz., the 
two second cousins of the deceased, who were also parties to the suit 
and who had sons living, had acquiesced in the alienation, and that the 
plaintiffs, the remote reversioners, would be wholly excluded from the suc¬ 
cession by the near collaterals, and their sons, if all or any of the latter 
survived the widows. 


Held, that the plaintiffs in the present case were not precluded from 
suing by the bare fact that they were not the next reversioners, as the near 
collaterals had precluded themselves from suing by concurring in the act of 
the widows, and their sons were bound by their fathers’ consent. 
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But held, further, that as the plaintiffs were remote reversioners with 
only a bare possibility of succeeding, and it was a question whether the 
assent of the heirs in the present case did not effectually validate the widow’s 
action, and considering further that the consenting reversioners were not 
childless, but both had sons, the lower Court exercised a wise and judicial dis¬ 
cretion in refusing to entertain the suit, and that the decree should be 
upheld upon that ground. 

Cf. I. L. R., 6 Calc., 7G4, 77 P. R. 1888, and 99 P. R. 1889. 

No. 9. 

Before Benton and Rivaz , JJ. 

TH AMMAN SINGH— (Plaintiff)— APPELLANT. 

Versus 

JIT SINGH AND BUKKAN SINGH— (Defendants)— 

RESPONDENTS. 

Case No. 330 of 189*2. 

Custom—Adoption--Evidence of adoption—Right of adoptive father 
to repudiate the adoption. 

In a suit by plaintiff, claiming as the adopted son of defendant 2, for 
a declaration that a mortgage by defendant 2 to defendant 1 would not 
affect his right to succeed to the property after defendant 2’s death, the 
defendants denied that plaintiff had been validly adopted. It appeared 
that about two years before suit defendant 2 had executed and registered 
a deed of adoption in favour of plaintiff, who was a near agnate relation, 
stating (which was found to be substantially correct) that ten years before 
the deed he had selected plaintiff to look after him and be of service to 
him, and, as he had no son, had adopted him at the date of the document. 
Plaintiff was about twenty-five years old at the date of suit, and had been 
married in his natural family, and it was not proved that he and his 
wife and children ever look up their permanent abode with defendant 
2, but affcctionato treatment on both sides was established, both before 
and after the deed, until a quarrel arose about a Muhammadan woman 
who frequented defendant 2’s house. The parties were Hindu Jats of 
the Ludhiana tahsil, and the Riuaj-i-am recognized the execution of a 
deed of adoption in favour of an agnate relation as sufficient to consti¬ 
tute a valid adoption. 

Held , that the plaintiff’s locus standi as a validly adopted son was 
under the circumstances sufficiently established, and that it was not open 
to defendant 2 to change his mind two years after the execution of the deed 
and seek to repudiate the relationship. 

Extract from the judgment of Benton, J. — What we 
have to decide is, having regard to the facts which we find 
established and to the rule of custom, whether we should 
hold that a valid adoption has been effected. It is evident 
that the plaintiff’s claim must rest mainly on the effect of 
the deed of adoption. According to the record of custom the 
relation may be created by the execution of a deed. The 
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defendant has not attempted to prove that he was induced 
to execute by any unfair means, and we are unable to see 
that there is any good reason for disregarding it, although 
the defendant Bukkan Singh some two years after wishes to 
repudiate. The effect of a mere appointment by deed follow¬ 
ed by the death of the executant shortly after was discussed 
in Punjab Record, No. 58 of 1879. It is there said : If 

“ the intention to appoint a capable person to be heir exists 
“ and is unequivocally manifested, effect must in my judg- 
“ ment be given to it unless it clearly appears that the par- 
“ ticular manner in which the intention is manifested is gene¬ 
rally regarded and treated as ineffectual.” The rule of cus¬ 
tom, it may be observed, expressly recognises the means adopt¬ 
ed to manifest the intention in this case. We had occasion 
to consider a somewhat similar case in Civil Appeal No. 227 
of 1890, in which the above quoted case was cited along with 
Punjab Record , No. 103 of 18S0, and followed. We think 
that the principle enunciated is applicable to the present case, 
and, as in that case, the death of the person adopting shortly 
after the execution of the deed was not held to vitiate the 
act,—so in this caso neither should the fact that some time 
after he changes his mind and seeks to repudiate. The rela¬ 
tion having once been effectually established in the manner 
prescribed by law or custom it cannot from its nature be 
abrogated from the subsequent conduct of either party ( Mayne , 
180, 5 th Edition). 

We therefore find that the adoption under the deed is 
valid and that the plaintiff’s locus standi is established. We 
accept the appeal and remand the case to the Divisional Judge 
for disposal under section 562 of the Civil Procedure Code. 
The Court-fee in this Court will be refunded and other costs 
will abide the result. 

Appeal allowed : cause remanded. 

No. 14. 

Before Benton and Rivaz, JJ. 

MUSSAMMAT HAR DEVI— (Defendant) —APPELLANT. 

Yersxis 

RAMJIWAN (Minor)—(Plaintiff) —RESPONDENT. 

Case No. 1231 of 1891. 

Certificate of sale—Admissible in evidence without registration—Right 
to sue—Omission by auction purchaser to obtain delivery of immovable 
property under section 318, Civil Procedure Code. 
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A certificate of sale granted in December, 1880, under section 316,f 
Civil Procedure Code, to a purchaser of immovable property at an execu-. 
tion sale, but not registered, held to be admissible in evidence, when ten¬ 
dered in 1891, under clause (o) added |to section 17 of the Registration 
Act, 1877, by Act VIT of 1888, by virtue of the provision in section 65 
of the amending Act. 

Held, further, that an auction-purchaser (not a party to the original 
suit) who has taken no action under section 318, Civil Procedure Code, to 
recover possession of the property sold to him from the judgment-debtor, 
is not thereby debarred from maintaining a regular suit for possession of 
the property, as the two remedies are concurrent. 

The opinion on this question expresso l in Punjab Record No. 58 of 
1888, not followed. 


No- 15 

Before Benton and Rinaz, JJ. 

DIWAN BUTA SINGH, Proprietor, A ftah-i-Punjab Press,— 

(Defendant) —APPELLANT. 

Versus 

MUNSHI JAG AT NARAIN, Proprietor, Koh-i-Nur Press— 

(Plaintiff) —RESPONDENT. 

Cases Nos. 518 and 564 of 1891. 

Copyright-Act XX of 1847 —Copyright in the Urdu Tar jama Punjab 
Record. 

The plaintiff, proprietor of the Koh-i-Nur Press, was also proprietor 
and publisher of a periodical called the Urdu Tar jama Punjab Record. 
This periodical, which was an exact translation of the English Punjab 
Record, was published with the permission of and under an arrangement 
with the proprietors of the copyright of the English Punjab Record. 

The defendant published a periodical called tho Anwar-ul-Shams or 
Urdu translation of tho Punjab Record, whereupon the plaintiff, alleging 
a breach of his copyright, sued for an injunction, an account, and other 

relief. 

Held, that the plaintiff’s copyright had been infringed. Tho reports 
of cases of the Chief Court and of the Financial Commissioner which 
have been published in the Punjab Record are the subject of copyright : 
that this copyright had been secured according to law by the proprietors 
of the Punjab Record : and that the plaintiff had, for the period which the 
periodical publications in dispute covered, lawfully secured to himself exclu¬ 
sive permission to reproduce these reports in Urdu, and that he (tho plain¬ 
tiff), had obtained a copyright in his periodical. 

Form of decree considered. 

Extract from tiie judgment of Benton, J.—This copy¬ 
right has undoubtedly been infringed by the defendant’s pub¬ 
lication, and the plaintiff has sustained substantial loss. We 
have heard hardly any argument worthy of notice to the 
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contrary. It is useless to maintain for the purposes of this 
suit that there can be no copyright in numerals ; that any 
one may publish judgments of the Chief Court without infring¬ 
ing copyright, and that any one may publish translations of 
such judgments who pleases. These propositions are no doubt 
true, but the real matter in dispute must not be lost sight of 
in exclusive attention to irrelevant details. The work, we 
mean the plaintiffs reproduction of the Punjab Record , in 
Urdu,—must be considered as a whole, and there can be no 
question that it is a proper subject of copyright. If this 
be so, it would not be permissible to any other person to 
take these selected judgments, to arrange them in a different 
order, and to put fresh numbers to them. This would still be 
an infringement of the plaintiff’s copyright. This is well 
illustrated by the case of the infringement of copyright of the 
book called “ The Golden Treasury of Songs and Lyrics ” report¬ 
ed in I. L. R., 17 Calc,, 951. 


No. 16. 

Before Benton and Rivaz, JJ. 

HAFIZ BAHA-UD-DIN— (Defendant) —APPELLANT. 

Versus 

MUSSAMMAT FATTEH BIBI— (Plaintiff)— 

RESPONDENT. 

Case No. 808 of 1891. 

Decree for possession of land—Failure to obtain possession by execu¬ 
tion of decree—Bar of second suit for possession. 

The plaintiff sued to recover from the defendant possession of 480 
kanals of land which had previously been decreed to her in accordance 
with a compromise in a suit brought against the present defendant upon 
6th October 1881. 

No execution of decree was ever applied for, but the plaintiff alleged 
that she had enjoyed possession of her rights under the decree until 
one and a quarter years before the present suit, when she was dispos¬ 
sessed by the defendant. Both the Courts below found that the plaintiff 
had never held possession of the land but decreed the claim in the plain¬ 
tiff’s favour on the ground that there was nothing to prevent the maintenance 
of the present suit. 

Held , following the decision of the Full Bench, Punjab Record , No. 93 
of 1879, that the decrees of the Courts below could not be sustained on the 
ground on which they proceeded. 

Decrees are ordinarily absolute and unconditional, and as to such 
decrees it is clear that, as a rule, they must be enforced by process of exe¬ 
cution and not by separate suit, and that if they be not enforced within 
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tho period of limitation fixed by law for their execution the decree-holder 
has lost his remedy. 


No. 17- 

Before Benton and Rivaz, JJ. 

JAG RAM AND J AT RAM— (Plaintiffs)— APPELLANTS. 

Versus 

HANS RAJ AND OTHERS— (Defendants) — 

RESPONDENTS. 

Case No. 545 of 1891. 

Practice—Suit for exclusive possession—Finding of joint ownership — 
Decree according to evidence. 

Held, that in a suit by plaintiffs claiming exclusive possession as owner 
of immovable property, in which the defendants plead that they also are 
entitled to the property, it is competent to the Court, if it finds that the 
property belongs to the parties jointly, to give tho plaintiffs a decree for 
joint possession. 

Extract from the judgment of Rivaz, J.—There is 
ample authority for holding that though plaintiffs claimed ex¬ 
clusive possession of the property, and were met with a plea 
that the defendants were exclusively entitled, the first Court 
was competent, upon finding that the property belonged to the 
parties jointly, to give the plaintiffs a decree for joint possession. 
The question was so ruled in Wahid Alam v. Safat Alam 
(/. L. R., 12 All., 556), and in the cases reported in Allahabad 
Weekly Notes for 1890, 166, and for 1891, 45. These 
cases follow the analogy of the decision of their Lordships of 
the Privy Council in Khayendra Karain v. Malauyini Dehi 
(I. L. R., 17 Calc., 814), which ruling has been cited and applied 
by this Court in Civil Judgment No. 67, Punjab Record , 1891. 

No. 18. 

Before Sir Meredyth Plowden, Kt. Senior Judge. 

GHULAM HASSAN— Plaintiff. 

Versus 

PIR SHAH —Defendant. 

Case No. 9 of 1893. 

Punjab Tenancy Act, 1887, section 77— Landlord and tenant—Suit to 
recover possession from defendant on the basis that plaintiff is the proprie] 
tor — Jurisdiction of Civil Court. 

The plaintiff served tho defendant with a notice of ejectment under 
tho provisions of section 45, Punjab Tenancy Act, 1887. Tho defendant 
instituted a suit to contest his liability to be ejected and succeeded. 
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The plaintiff then sued the defendant to recover possession of the 
land from the defendant, alleging himself to be proprietor. 

Held, that the suit was not excluded from the cognizance of the 
Civil Courts, the plaintiff making no allegation that the parties occupied 
the relation of landlord and tenant but that he (the plaintiff; was proprie¬ 
tor and sought to recover possession from the defendant. 


No. 19. 

Before Roe and Frizelle, JJ. 

GURDITTA— (Defendant)— APPELLANT. 

Versus 

PANJU SHAH AND OTHERS— (Plaintiffs) — 

RESPONDENTS. 

Case No. 1186 of 1892. 

Punjab Tenancy Act, 1887, section 77, sub-section ^3) (c)—Suit by 
landlord to eject tenant— Suit ly mortgagee to reccrcr possession on failure 
of mortgagor to pay rent— Jurisdiction of Civil or Revenue Court. 

The plaintiffs sued alleging that: 

(1) the defendant had mortgaged his land to them, with the con¬ 
dition that he was to retain possession and pay them a certain 
malikana or rent annually ; 

1 2) with the further condition that in case of a failure by the 
defendant to pay rent, the plaintiffs were to be placed in 
possession. 

The plaintiffs further alleged a breach by the defendant and sued for 
possession accordingly. 

Held, that the suit fell within purview of section 77, sub-section 
(3) (c) of the Punjab Tenancy Act, 1887,— suits by a landlord to eject a 
tenant—and was cognizable by the Revenue Courts only. 

The defendant held for the term of the mortgage, subject to the 
condition of punctual payment of rent. The ground on which the plaintiffs 
sued for his ejectment was therefore that stated in section 40 (c) of the 
Tenancy Act, viz., a failure to pay rent which would justify his ejectment 
under the contract. 

No. 20. 

Before Benton and Rivaz, JJ. 

TELU MAL— (Plaintiff) —APPELLANT. 

Versus 

LAL SINGH AND OTHERS- (Defendants)— 

RESPONDENTS. 

Case No. 1048 of 1892. 

Suit by mortgagee for possession of land—Foreclosure under Regulation 

Al77r./ 1800 Value of suit for purposes of jurisdiction—Suits Valuation 
Act, 1887, section 3. 

A suit for possession of land by a mortgagee by conditional sale, 
who claims to have foreclosed his mortgage under Regulation XVII of 
1806 is a “ suit for the possession of land ” falling within clause V, 
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section 7, Court Fees Act, 1870, and is not a “ suit by a mortgage© 
to foreclose the “ mortgage ” falling under clauso IX of the section, suits 
for foreclosure of mortgages being unknown in the Punjab where fore¬ 
closure takes place as a ministerial and not a judicial proceeding under the 
Regulation of 1800. 

For purposes of jurisdiction under section 3, Suits Valuation Act, 
1887, the value of the subject matter of such a suit is to be calculated at 
thirty times the revenue' assessed upon the land, in accordance with the 
rules made under the Act,— Punjab Government Notification No 255, 
dated 4th March 188'J {Chief Court Book Circular, VII of 1889). 

No. 22. 

Before Sir Meredyth Plowden , Kt., Senior Judye, and 

Mr. Justice Frizelle. 

GHULAM BHIKH AND OTHERS— (Plaintiffs)— 

APPELLANTS. 

ersus 

MASSANIA AND OTHERS— (Defendants) —RESPDTS. 

Case No. 397 of 1891. 

Custom —Khanadamad— Title of, to father-in-law's land in presence of 
collaterals —Burden of proof. 

Found after remand for enquiry into custom in a suit the parties to 
which were Taoni Rajputs iMuhammadans), of Mauza Chapar Chari in the 
Kharar tehsil of the Umballa District, that by custom a khanadamad has 
no title in his wife’s right or his own to hold the land of his wife’s father 
against the collaterals of the latter, after the death of the father’s widow. 

The burden of proof is upon a resident son-in-law who claims to have, 
as such, a customary right of inheritance, to prove that he has by custom 
the right claimed to the exclusion of the ordinary heirs. 

Suable— It seems well established now that where the usage of khana¬ 
damad is recognized as giving rise to customary rights, the purpose is to 
benefit the daughter’s sons, the daughter and her husband only benefiting 
incidentally. 

Riicaj i-am of Tahsil Kharar gives khanadamads no place among heirs, 
and 73 P. R. 1891 shows how strict succession among Taoni Rajputs is. 

No. 26- 

Before Frizelle and Rivaz, JJ. 

MADU AND OTHERS— (Plaintiffs) —APPELLANTS. 

Versus 

UMAR DIN AND OTHERS— (Defendants)— RESPDTS. 

Case No. 13 of 1892. 

Civil Procedure Code, 1882, section 13— Res judicata— Matter directly 
and substantially in issue between parties under whom they or any of them 
claim. 

An assignee cannot be held bound by a decision relating to the pro¬ 
perty assigned in a suit instituted after the assignment and to which he 

was not a party. 
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An assignor who has assigned away his interests in certain property 
cannot claim to represent his assignee in a suit relating to that property 
which has been instituted after the assignment. 

Seville —The words “parties under whom they or any of them claim” 
in section 13, Civil Procedure Code, can only refer to a title which had not 
come into existence at the date of the former suit. 

Extract from the judgment of Rivaz, J. — The broad 
question is, whether an assignee can be held bound by a decision 
relating to the property assigned in a suit instituted after the 
assignment and to which he was not a party. In my opinion 
he cannot. An assignor who has assigned away his interests in 
certain property cannot in my opinion claim to represent his 
assignee in a suit relating to that property, which has been 
lodged after the assignment. I think the woids “ parties under 
whom they or any of them claim ” in section 13 of the Civil 
Procedure Code, can only refer to a title which had not come 
into existence at the date of the former suit, and this is what 
was ruled in Sita Ram v. Amir Regam (/. L. R., 8 All., 3*24), 
citing Bonomalee Nag v. Koylash Chunder Dey (/. L. R., 4 Calc ., 
692), and Domna Sahoo v. Joonarain Rail 12 IP. R., 362. 
See also a very recent case, Niazullah Khan v. Nazir Begam 
( Weekly Notes , 1892, 246) decided by the Allahabad High Court 
in December 1892. The same rule has been followed both in 
England and in America. “ An assignee ” says Mr. Bigelow in 
his treatise on Estoppel (third edition, 94) is not estopped by 
judgment against his assignor in a suit by or against the 
assignor alone, instituted after the assignment was made, 
though if the judgment had preceded the assignment the case 
“ would have been different. - Nor is a grantee of land affected 
“ by judgment concerning the property against his grantor in 
“ the suit of a third person begun after the grant. Judgment 
“ bars those only whose interest is acquired after the suit except - 
“ ing of course the parties.” The same principle is expressed by 
Mr. Justice Littledale in an English case, and is quoted as correct 
in the second volume of Smith's Leading Cases , 7th edition, , 846. 

No. 32- 

Before Sir Meredyth Ploxcden , Kt. t Senior Judge. 
HASS AN ALI AND FAZL DAD— (Defendants) —APLPLTS. 

Versus 

BAHADUR AND SARANDAZ —(Plaintiffs)— R ESP I/I S. 

Case No. 1134 of 1892. 

Custom- Alu nation—Gift to nephew in presence of other nephews — 
Sonless propnetor-Muhummadan Mangyal Rajputs of lahsil Gujar Khan, 
Raicalpindi District—Burden of proof. 
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Found in a suit the parties to which were Muhammadan Mangyal 
Rajputs of talisil Cujar Khan in the district of Rawalpindi that the 
defendants had failed to prove—the burden of proof being upon them — 
that by custom it was competent to a sonless proprietor to make a gift)* 
ancestral immoveable property to the son of one brother in the presence 
of sons of other brothers. 

(C/. 107 P. R. 1887 and 52 P. R. 1892). 


No. 33 

Before Sir Meredyth Ploxcden , Kt ., Senioi' Judge. 

MUSSAMMAT TAB AN —(Defendant) —APPELLANT. 

Versus 

BHAGA and others—(Plaintiffs)— RESPONDENTS. 

Case No. 1281 of 1891. 

Custom- Gift of ancestral land by sonless proprietor to the daughter 
of a brother who with her husband had resided in donor s house Consent 
of brother's sons—Bariar ( Mussalman) Jats of tahsil Sialkot. 

Found in a suit the parties to which were Bariar Jats (Mussalmans) 
of the Sialkot tahsil, that by custom into which special enquiry was made, 
it was not competent to a deceased sonless proprietor, in the presence 
of brother’s sons and without their consent, to make a gift of all his 
ancestral land to the daughter of a brother, who, with her husband, had 
vesided in the donor’s house and rendered him service. 


No 34- 

Before Sir Meredyth Blowden, Kt., Senior Judge. 

MUSSAMMAT KAURI —(Plaintiff) —PETITIONER. 

Versus 

JAMIAT SINGH AND OTHERS— (Defendants)— 

RESPONDENTS. 

Case No. 1557 of 1892. 

Custom— Unchastily— Right of widow who has been guilty of, to succeed 
to her deceased husband's estate. 

The plaintiff lived in adultery for eighteen years with one Bur Singh, 
and bore him children, while her husband was undergoing a sentence of 
transportation, and on his return she was repudiated by her husband who 

died shortly afterwards. 

The plaintiff claimed possession of her husband’s land as his widow 
against his agnate kinsmen ; and alleged that her husband had taken her 
back into his house. It was found that he had not done so. 

The parlies were Sikh Jats of the Amritsar District. 

Held , that by custom the plaintiff had no right to her husband s 
land against the agnate heirs. 

A wife among exogamous tribes, such as Jats, Hindu or Sikh, ia 
entitled to be maintained from her husband’s property as being a member, 
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not if his family of origin (of which she is not a member by birth, 
being of another got), but of his household. If during his life she quits 
his house to reside with another man, or is turned out of it by the 
husband for adultery, she ceases to be a member of the household, and 
her title to maintenance, as a right, comes to an end. 


No. 35. 

Before Sir Mer&lyth Ploiuden, Kt., Senior- Judge. 

AHMAD KHAN AND OTHERS— (Defendants)— 

APPELLANTS. 

Versus 

MEHR KHAN AND OTHERS— (Plaintiffs) —RESPON¬ 
DENTS. 

Case No. 69 of 1892. 

Civil Procedure Code , sections 42 and 43— Whole claim which the 
plaintiff is entitled to make—Previous suit dismissed as premature there 
being no cause of action. 

Section 43, Civil Procedure Code, is not applicable where the suit 
set up in bar has been dismissed because there was no cause of action. 

A plaintiff must, under section 43, include the whole of the claim 
which he is entitled to make in respect of the cause of action, and 
cannot afterwards sue for any portion of the claim in respect of which 
he may have omitted to sue. The object of the section, which is a 
sequel to section 42, is to prevent further litigation. A premature suit 
is not within the purview of the section at all. 

What is contemplated in the second clause of the section is a second 
suit advancing a claim supplementary to the first and in respect of 
“ the portion omitted or relinquished in the first suit.” When the cause 
of action arises, a second suit may be brought for the whole of the 
claim arising out of it, notwithstanding the dismissal of the first suit as 
premature ; and it need not be for the same claim or the same remedies 
as was sued for in the first plaint. 

Further appeal from the decree of A. Meredith , Esq., Divisional 

Judge , Derajat , dated 19(4 October 1891. 

Sangam Lai for appellants. 

This suit raised the question as to the applicability of 
sections 42 and 43, Civil Procedure Code, with reference to 
previous litigation between the parties. The facts are fully 
stated in the judgment. 

Plowden, S. J.—There has been no proper inquiry in 
this case. 

The plaintiffs claim as representatives of one Alla Dad 
Khan to recover from defendants certain specified land 
amounting to 110 kanals and 14 marlas out of 738 kanals 
<• and 10 “arias owned by Alla Dad Khan and others, on 
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payment of a mortgage debt of Rs. 92. They say that it had 
been mortgaged with possession for that amount for a period 
of ten years as recorded in a suit decided on November 

15th, 1879. 

The defendants among other pleas said that the plaintiffs 
are not the sole heirs. It is now admitted before me 
that they are the sole living heirs. They also pleaded that 
plaintiffs could not sue without a ceitificate or partition 
of their share. The certificate is not necessary, and it is 
said that the estate has now been partitioned, but this is 
not material. 

Then the defendants relied upon two suits as a bar to 
the present claim. 

In August 1879, Mehr Khan, son of Muhammad Khan, 
sued for redemption of 27 kanals 5 marlas, No. 1636 and 
No. 1646, on payment of Rs. 27. It was dismissed on 

November 15th, 1879 “ hasab report commission.” In the 

present suit, the defendant said in their answer that the 
plaintiff had succeeded in the suit of 1879. The Commissionei s 
report of November 15th, 1879, which is the basis of the 
present suit, states “ that with the consent of the parties 
“ this settlement has been arrived at, that the land owned 
“by the plaintiffs shall remain mortgaged to the defendants 
“from to-day, Maghar 2nd, Sambat 1936, for a period of 
“ten years for a sum of Rs. 92; after that period, it may be 
“ redeemed on payment to defendants of the mortgage 
“ money, in the month of Har in any year.” The plaintiffs 
succeeded only in the sense that there was a compromise of 

the suit of 1879. 

In 1887, Mehr Khan sued to redeem 54 kanals 7 marlas 
out of 398 kanals 4 marlas,) which (54 kanals 7 marlas) 
they said was the property of Alla Dad Khan. It was based 
on the compromise of 1879. The suit was dismissed on 
January 17th 1888, as premature, i. c., that there was no 
cause of action till the ten years had expired. 

The first Court without taking evidence dismissed the 
present suit except as to 27 kanals 5 marlas, by reason of 
the two suits above mentioned, holding that plaintiffs could 
not sue for more. 

The defendants did not appeal : the plaintiffs appealed for 
the balance of the land claimed. 
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Ihe Divisional Judge decreed their claim. He held that 
there had been a still earlier suit in 1887 by Muhammad 
Khan, father of Mehr Khan, for 127 kanals 14 marlas; 
that the suit of 1887 showed that the arbitrators’ decision 
(sic) in 1879, did not relate only to 27 kanals 5 marlas, 
and that there was a mistake in not suing for more than 
54 kanals in the suit of 1887, which was due to the patwari, 
and Nawab Khan, who was not a party was not affected 
by that suit. 

The Divisional Judge was in error in describing the suit 
of Muhammad Khan as for 127 kanals 14 marlas. 

The defendants now appeal, and, among other things, plead 
that there was no inquiry and ought to be an inquiry as 
to the exact amount of mortgaged land ; and it is further 
urged on their behalf that the suit of 1887 purported to 
be on behalf of both, and was acknowledged as such in the 
present plaint, and is a bar under section 43, Civil Procedure Code. 

It is quite clear that the suit of 1879 is no bar, because 
the present suit is based on the compromise of November 15th, 
1879, which was recognized by the decree. 

The suit of 1887 is no bar either, assuming that both 
plaintiffs are bound by the decision. Section 43 is not appli¬ 
cable where the former suit set up in bar has been dismissed 
because there is no cause of action. A plaintiff must, under 
that section, include the whole of the claim which ho is en¬ 
titled to make in respect of the cause of action, and cannot 
afterwards sue for any portion of the claim in respect of 
which he may have omitted to sue. The object of this 
section, which is a sequel to section 42, is to prevent further 
litigation. A premature suit is not within the purview of 
the section at all. "What is contemplated in the second clause 
is a second suit advancing a claim supplementary to the 
first and in respect of “ the portion omitted or relinquished 
in the first suit.” When the cause of action arises, a second 
suit may be brought for the whole of the claim arising out 
of it, notwithstanding the dismissal of the first suit as 
premature, and it need not be for the same claim, or the same 
remedies as were sued for in the first plaint. 

The true issue between the parties in this case was and 
is:—How much, if any, of the land claimed in this suit, 
in addition to 27 kanals 5 marlas decreed, was included in 
the mort«a K e for ten years, dated November 15th, 1879 1 
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This is a question of evidence, and none lias yet been 
taken, owing to the decision in the first Court being on the 
effect of section 43, Civil Procedure Code, only. 

I return the case under section 562, Civil Procedure 
Code, to the first Court with directions to take evidence on 
this issue, and re-decide the case. Inquiry should be made 
as to the lands held by Alla Dad Khan, and the share to 
which he was entitled, and into the land originally mortgaged 
by Mussammat liibi Bano, whose deed is on the file of the 
first suit of 1879, and the land indicated in the razinamah 
and the judgment of November 15th, 1879. 

Costs up to date will follow the event. The Court Fee 
on the appeal to this Court to be refunded. 

Appeal allowed: cause remanded. 


No-37- 

Befoi' e Sir Meredyth Plcnuden, KtSenior Judge. 

LAL CHAND—(J udgment-Dedtor) —PETITIONER. 

Versus 

NAND LAL— (Decree-holder) —RESPONDENT. 

Case No. 537 of 1892. 

Succession Certificate Act, 1889— Execution of decree-Ciril Procedure 
Code , section 232—77 indu vyidow assigning decree obtained by her deceased 
husband— Effect of absence of certificate under the Act of 1889. 

A decree-holder died leaving a widow : she did not take out a certifi¬ 
cate under the Succession Certificate Act, 1889, but made an assignment 
in writting of the decree to N. L. 

N. L. proceeded to attach property of the judgment-debtor, who 
objected that N. L. had no title to execute the decree on th ground 
that the widow had not obtained a certificate under the Act of 1889 to. 
collect debts due to her husband. 

Held, that the objection was well founded. Assuming that the widow 
was competent without a certificate to assign the debt, she could only 
assign effectually what right she herself had. She had not the right to 
execute the decree unless and until she had applied to the Court under 
section 232, Civil Procedure Code, for execution of the decree under a 
transfer by operation of law from the deceased decree-holder. An applica¬ 
tion by the widow could not be granted unless she produced a certificate 
under the Act of 1889, section 4 of the Act prohibiting the Court from 
acting on application of the kind without the production of a certificate. 
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No. 38. 

Before Bivaz, J. 

RALIA RAM— (Defendant) —APPELLANT. 

Versus 

RADHA RAM AND OTHERS— (Plaintiffs)— 

RESPONDENTS. 

Case No. 647 of 1892. 

Suit for redemption— Plea that suit icas barred by limitation—Burden 
of proof— Onus. 

The plaintiffs sued to redeem a shop which they alleged their father 
R. C., had mortgaged to the defendant's grandfather, D., for Rs. 400 
fifty years before suit. 

The defendant pleaded that the shop was mortgaged to D. by the 
plaintiff’s grandfather, B S., in Sambat 1870 <1813 A. D ) or more than 
sixty years before suit ; and that the suit was therefore barred by limitation. 

Ueld, that the onus lay in the first instance upon the plaintiffs to 
make out at least a prima facie case of a subsisting title before the 
defendant could be called upon to substantiate his defence. 

I. L. R., 11 All., 438, referred to. 

Extract from the judgment of Rivaz, J.—The Divi¬ 
sional Judge held that the mortgage being admitted, the 
burden of proving that a suit for redemption thereof was 
barred by time lay wholly on the defendant whose evidence, 
in his opinion, was insufficient to discharge the onus. 

Defendant has appealed to this Court and asks to have 
the first Court’s order restored. 

I cannot agree with the Divisional Judge’s view as to 
the imposition of the burden of proof in the present case. 
The defendant denied in his plea that plaintiffs had any 
right of redemption subsisting at the time of suit, and I 
therefore consider that the onus lay upon the plaintiffs to 
make out at least a prima facie case of a subsisting title 
before the defendant could be called upon to substantiate 
his defence, vide Parmanand Misr v. Sahib AH (/. L. R. y 11 
All., 438), and the cases therein cited. Regarded from this 
point of view, X think that the plaintiff’s case certainly fails. 
Their oral evidence has been pronounced to be fabricated by 
the first Court, and the Divisional Judge has not disagreed 
with this estimate of that evidence. Before me the plaintiff’s 
evidence has been fully discussed, and my own opinion is 
that it would be impossible to place any reliance upon it 
as in any way establishing the date of the mortgage. The 
first Court has given good reasons for rejecting this evidence, 
which I need not repeat, nor need I consider the value of 
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the defendant’s evidence, as in my opinion the plaintiffs 
have made out no primci facie cause calling for any rebuttal 
by the defendant. - 

No. 39. 

Before Sir Meredyth Plowden, Kt. t Senior Judge. 

LAKHMI CHAND, alias ACHUTA NAND— (Defendant)— 

APPELLANT. 

GANDA MAL— (Plaintiff)— RESPONDENT. 

Case No. G14 of 1892. 

Guardian and ward—Appointment of guardian—Construction of will -- 

Guardian and Wards Act, 1890, section S9. 

G. M., a Khatri of the town of Rawalpindi, applied to be appointed 

under Act VIII of 1890 guardian of the propeity of a minor son of his 
widowed sister, and was opposed by L. 0., paternal uncle of the minor. 

L. C. relied upon the will of the grandfather of the minor, by which 

he alleged that he was appointed guardian. 

Held, that upon the true construction of the will L. C. had been 
validly appointed guardian, and that the application of G. M. could not 
succeed until L. C. had been removed by a proceeding under section 39 

of the Act. 

Extract from the judgment of Plowden, J.—Section 6 
of the Act saves any power of appointing a guardian of a minor 
which is valid by the law to which he is subject, in the case of 
minors who are not British subjects and section 7 saves guardians 
appointed by will. By clause 2 an order under section 1 
appointing a guardian implies the removal of any guardian who 
has not been appointed by Will or other instrument, or appointed 
or declared by the Court, and clause 3 prohibits in cases where 
a guardian has been appointed by Will the making of an order 
under this section appointing or declaring another person to be 
guardian in his stead, until the powers of the guardian so 
appointed have ceased under the provisions of this Act. Section 
39 provides for the removal of a guardian appointed by Will on 
the grounds stated therein. 

Here, Lakhmi Chand is a guardian validly appointed by 
Will, and, before any order could be made under section 7 to 
appoint another, it was necessary that the powers of Lakhmi 
Chand should have ceased under the provisions of the Act. It 
was competent and is still c impotent to Ganda Mai, if so 
advised, to proceed under section 39, but his present application 
must be dismissed, and the parties will bear their own costs. 

Appeal allowed : plaintiffs application dismissed . 
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No- 40. 

Before Sir Meredyth Plowden , Kt, Senior , 

DHANI KHAN, MANI KHAN AND GHAJSTI KHAN— 

(Defendants) —PETITIONERS. 

Versus 

MAHTAB KHAN, PHALLU KHAN AND GULAB KHAN 

(Plaintiffs)— RESPONDENTS. 

Case No. 1512 of 1891. 

Punjab Courts Act, 1884 (as amended)—Suit for declaration of propriet¬ 
ary title to a share in a well—Land suit—Provisions of the law for obtain¬ 
ing a final decision as to whether a suit is cognizable by the Civil or 
Revenue Courts. 

S. K., a Nari Rajput, who had four sons and one daughter, married 
his daughter in the time of the Sikhs to Sale K., a Bhati Rajput, who 
came to reside with him. 

. N. K., one of S. K.’s sons, died without male issue but leaving a daugh¬ 
ter ; the descendants of the other three sons of S. K. were defendants in 
the present suit. 

Three sons were the issue of the marriage between Sale K. and S. K.’s 
daughter, of whom only two, Kessar and Sharfu, had male issue. 

Kesar married the daughter of N. K. and the issues of this marriage 
were also defendants in the present suit. 

Sharfu had three sons who were the plaintiffs in the suit. 

The plaintiffs’ case was that S. K. gave one-fourth share of a well 
and the land belonging to it to his son-in-law. Sale K„ from whom it 
devolved on his two sons in equal shares ; and plaintiffs asked for a 
declaration as sons of Sharfu, son of Sale K, of their proprietary title 
to a one-thirteenth share in the well on the ground of gift of a share 
by S. K. to Sale K. 

Held, that this was a land and not an unclassed suit. Punjab Record 
No. G2 of 1891, followed. 

Extract from the judgment of Plowden, S. J._Now 

the question remains, whether this is a land suit or an unclassed 

suit. The principle of the decision, No. 62, Punjab Record of 

1891, applies, and it is of no consequence, as the District Judge 

appears to have thought, that the well in suit was sunk in a 

plot of land to which the plaintiffs lay no claim, as being no part 
of their holding. 

According to the definition of land in section 4 of the 
Punjab Tenancy Act, 1887, the well is constructively “land” 
and this suit relating to the well, relates to “ land ” within 

the meaning of section 3, sub-section (2), of the Punjab Courts 
Act, XIII of 1888. 


Nos. 43 & 44, PUNJAB RECORD, 1893. 


1153 


No. 43- 

Bffore Sir Meredyth Plow Jen, Kt., Senior Judge. 
SAWAN MAL— (Decree-holder)— PETITIONER. 

Versus 

-NANDTJ—(J udgment-debtor) —RESPONDENT. 

Case No. 1180 of 1892. 

Civil Procedure Code, 18S2, section 339 and section 30 of the Prisons 
Act, 1871— Correlation of—Subsistence allowance of Civil prison 2 r — Cloth¬ 
ing, bedding and cooking utensils of prisoner. 

A Civil Court executing a decree under Chapter XIX, Civil Procedure 
Code, 1882, is not competent to require a decree-holder to supply anything 
but the judgment-debtor’s subsistence allowance in money, which it is re¬ 
quired to fix by section 339. A Civil Court has absolutely no concern with 
the bedding, clothing or cooking utensils, or any other article which may 
be declared by the Jail authorities necessary for the prisoner. 

Bj' section 36 of the Prisons Act, 1871, every Civil prisoner unable 
to provide himself with sufficient clothing and bedding shall be supplied 
by the Superintendent with such clothing and bedding qs may be neces¬ 
sary, and the decree-holder is liable to pay to the Superintendent on 
demand the cost of the clothing and bedding so supplied to the prisoner 
when he has been commited to prison in execution of a decree :n favour 
of a private person. In default of such payment, the prisoner is to be 
released. 

The Code and the Prisons Act are both silent as to cooking utensils 
and the Court has no concern with the mode in which the judgment-debtor is 
to be supplied with food in the jail: it has only to require the decree-holder 
to make provision in money for the prisoner’s subsistence. 


No. 44- 

Before Sir Meredyth Plouden, Kt ., Senior J'tulcje, 
SANT LAE AND BELI —(Plaintiffs) —APPELLANTS. 

Versus 

MOHAR SINGH— (Defendant) —RESPONDENT. 

Case No. 932 of 1892. 

Prebale and Administration Act, 1881— Application for prolate--Con¬ 
tentious proceeding— Courts competent to try and dispose of proceeding— Civil 
Procedure Code. 

An application for probate under the Probate and Administration Act, 
1881, is, in a contentious proceeding, cognizable by the District Judge or 
the High Court alone, and not by a District Delegate, if there be one. Such 
proceedings are governed by the Code or Civil Procedure. 

The District Judge having deliberately delegated the whole of his 
judicial functions, the proceedings ordered to Le set aside and the District 
Judge directed to try the issue in the case in the manner in which it 
cugLt to te tiicd cr.d decided in a ( ivil suit ander the Code of Civil 
Prcccdure, and to give his final order in accordance with law and with due 
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advertence ta the provisions of the Act of 1881, though the parties consented 
to the irregularities. 

No. 45- 

Before Sir Meredyth Plcnvden, Kt., Senior Judge. 
SULTAN— (Defendant)— APPELLANT. 

Versus 

ALA BAKHSH— (Plaintiff)— RESPONDENT. 

Case No. 1039 of 1892. 

Indian Limitation Act, 1877, sect ion 14— Exclusion of time of proceeding 
bona fide in Court icithout jurisdiction—Meaning of term jurisdiction. 

The plaintiff in the present suit claimed to be entitled to an al’owance 
of time under section 14, Indian Limitation, Act, 1877, under the following cir¬ 
cumstances : defendant 1 in the present suit had sued defendants 2, 3 and 
4 for pre ?mption of certain land. The present plaintiff sought to be joined 
as a co-plaintiff in the prior suit, alleging a superior right to the 
plaintiff (defendant 1 in the present suit), but the application was refused, 
the order being upheld on appeal. 

The plaintiff then instituted the present suit against the same defendants, 
joining the plaintiff in the former suit (who obtained a decree therein) as 
an additional defendant. The plaintiff claimed, in computing the period of 
limitation, to exclude the time occupied in prosecuting his application in 
the first suit. 

Held, that the plaintiff’s contention failed. The Court in the first suit 
was unable to entertain the application to be made a co-plaintiff, in th o 
sense of acting upon it, not for any defect of jurisdiction in the Court or 
other cause of a like nature, but by reason of the application being one 
which could not be gn.nted by any Court whatever. 

Defect of jurisdiction within the meaning of section 14 means a defect 
of jurisdiction in the particu’ar Court where the former proceeding is 
instituted and not an inability shared by that Court in common with all 
other Courts to entertain the proceeding. 


No. 47- 

Befcn'e Sir Meredyth Plcnvden, Kt., Senior Judge. 
BASANT SINGH AND ANOTHER— (Judgment-debtors)— 

APPELLANTS. 

Versus 

ASA RAM— (Decree-holder) —RESPONDENT. 

Pensions Act, 1871 , section 11— Civil Procedure Code, 1882, section 266 
(g)—Attachment '•/ jagir—Executing Court to require production of evidence 
as to nature of jagir. 

Before a Court executing a decree makes an order for issue of process 
for the attachment of jagir income, it should require some evidence as to 

the nature of the jagir, as some jagir income may be liable to attachment 
while other such income may not. 
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The order for attachment in this particular case set aside. 

Punjab Record, No. 57 an l No 5* of 1W ; an 1 137 of 1800, 

referred to. 

Farther appeal from the decree of G. Leslie Smith, Esq., 
Divisional Judge , Umballa , dated 5 tli July 1892. 

P. C. Chatterji for appellants. 

Krishna Singh for respondent. 

This was an appeal under section 244 (c), Civil Procedure 
Code, from an order of the Divisional Judge, Umballa, uphold¬ 
ing an order of the District Judge, Umballa, directing that 
certain monies in the hands of the Treasury Officer, Umballa, 
be attached in execution of decree. 

The judgment-debtors contended in appeal that the money 
being jagir income was not liable to attachment. 

The judgment of the Court was delivered by— 

Plowden, S. J.—In this case the District Judge and the 
Divisional Judge have concurred in holding that some money 

in the hands of the Treasury Officer of Umballa being monies 

payable to the minor defendants as jagirdars, was attachable 
in execution of decree, overruling an objection taken on their 


behalf. 

The Divisional Judge says : “As to the jagir money not 
“ being attachable, this is wrong, as has been ruled by the Chief 
Court.” He quotes no decision on this point. 

Neither Court had before it any evidence as to the jagir 
grant, This has been placed on the file under my direc- 

tions. 

It now appears {vide letter No. 503, dated January 20th, 
1859) “ that the Governor-General was pleased to confer to 
“ Mian Bahadur Singh of Kotliar the title of Rajah for services 
“ rendered by him during the critical months of 1857 and to 
“ grant to him and his lineal heirs male in perpetuity, lands 
“ yielding Rs. 2,500 per annum to support it.” Bishen Singh, 
deceased, the father of the minors, was son of Bahadur 

Singh. 

It is very properly admitted at once by the counsel for the 
decree holder that the money of which attachment is sought is 
exempt under section 11 of the Pensions Act, 1871, and section 
266 (g) of the Code of Civil Procedure. It is presumed that 
the Divisional Judge had in his mind No. 57 and No. 58, 
Punjab Record, 1884. As to No. 57, it decides that the particular 
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ja^ir income in question in that case might be attachable. 
The context indicates that there was no question of a pension 
and for that reason section 266 (g\ Civil Procedure Code and 
section 11 of the Pensions Act were not applicable. 

No. 58 was a case of a charitable allowance payable out of 
the revenues of the Mamdot estate ; and it was held not to be a 
pension within the meaning of the provisions above cited. 

On tJ.o oilier hand, in a case resembling the present, 
No. lt> 1 of Punjab Record^ 1890, money due on a similar pension 
was held to be exempt from attachment. 

These cases are sufficient to show that while some jagir in¬ 
come may be liable to attachment, other jagir income may not. 
Before a Court orders attachment of jagir income, or refuses 
to cancel an order, it ought to require some evidence as to the 
nature of the jagir. Possibly if this had been done in either 

of the loM'er Courts, there would have been no further pro¬ 
ceedings in this case. 

Ihe orders of the lower Courts are reversed and the 
appellant will receive his costs in all Courts. 

Appeal allowed . 


No- 50. 

Full Bench- 

Before Sir Meredyth Plouden, Kt„ Senior Judge, 

Benton and Rivaz, JJ. 

RALLA AND OTHERS— (Plaintiffs) —APPELLANTS 

Versus 

BUDHA AND OTHERS— (Defendants) —RESPONDENTS. 

Case No. 813 of 1891. 

Custom—Adoption—Daughter s son—Muhammadan Arains of Naica- 
shahr tahsil, Jullundur District—Burden of proof . 

Banna, deceased, a Muhammadan Arain of a village in the Nawa 
shahr tahsil of the Jullundur District, died sonless, possessed of land 
and a house It was assumed that the title to the house, which was in 

smt followedthat to ancestral land, which had come into the possession 

of the'house" '" S f ° DS ° f d< “ CeaSed ' Wh ° DOW Sutd for P^session 

The plaintiffs and the deceased, Banna, were of the Mandad got. 

ter Jn l ,' efCn , da f , Wh ° COnteSted the da ' m -ere Hussammat S„ daugh¬ 
ter of B„ her husband B. of the Chachar got, and their son A. 

his h eiT Sr ° UDd ° f def ™ Ce " aS that A ' ha ™S been adopted by B. was 
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Tho question was, whether the burden of proving the validity of this 
adoption by custom lay upon tho plaintiffs, tho brother’s sous, or upon tho 
defendant, tho daughter’s son, and those 'wlio joined in setting up his 
title. 

Held by the Full Bench, that tho burden of proof was on the defen¬ 
dants, who alleged an adoption of a daughter’s son to be valid against 
the plaintiffs, brother’s sons of tho adoptor, irrespective of their assent. 

Held, also, generally—creed, tribe and locality apart—that when a 
sonless man in any landholding group which recognizes a power to adopt, 
asserts that he is competent to adopt a daughter's son or other non-agnate 
in presence of near agnates, irrespective of their assent, the presumption 
at the outside is against the power. 

The effect of No. 50, Punjab Record , 1874, and other cases of adop¬ 
tion of non-agnates considered, and tho subject of adoption among land- 
holding tribes in the Punjab discussed by Plowden, S. J. 

Further appeal from the decree of Lieut.-Col. II. M. M. 1f r ood , 

Divisional Judge , Jullundur , dated 22nd December 1890. 

Ishwar Das for appellant. 

This was a reference to a Full Bench to consider the 
question whether the burden of proof of the validity of the 
adoption set up in the suit—a daughter’s son—was on the 
plaintiffs or on the defendants. 

The order of reference was as follows :— 

Benton, J. (Rivaz, J. concurring).—The subject of dis¬ 
pute in the present case is a house situated in village Baroh 
in the Nawashahr talisil of the Jullundur District, which 
belonged to one Banna, deceased. The parties are Muham¬ 
madan Arains, the plaintiffs being nephews of the deceased, 
and the defendants, the daughter, the daughter’s son and the son- 
in-law of the deceased. We are informed by the learned pleader 
for the appellant that the plaintiffs have obtained possession of 
the deceased’s agricultural land without contest, mutation has 
taken place in their favour but the defendants state that they 
mean to institute a suit for it. 

The defendants had two defences, one that Budha, the son- 
in-law, was a khanadamad of the deceased, and the other that 
he had adopted Budha’s son Aliya. 

The first Court found apparently in the plaintiff’s favour, 
on both pleas. There was an issue with regard to the valid¬ 
ity of the adoption. This issue was found in the defendants’ 
favour, although it was admitted that there were no instances 
of daughter’s sons having been adopted in this village in 
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V 


44 


4 4 


4 4 


consequence of the strength of the custom prevailing in the 
Punjab according to which, under such circumstances, daugh¬ 
ter’s sons, as well as resident sons-in-law, can be lawfully 

The Riwaj-i-am of the tahsil is not referred to, but 
to Question No. 74 is clearly opposed to the in¬ 
stitution of khanadamad, as that to No. 70 is opposed to the 
adoption of any cognate relation. The matter is also referred 


adopted.” 
the answer 


to in the answer to Question No. 69, the meaning of which is 
doubtful, or hardly intelligible. At any rate, it is not clearly 
in favour of the adoption of the daughter’s son, while No. 74 is 
free from all doubts. The Divisional Judge found that the 
deceased’s intention was to secure the succession in his daughter’s 
family somehow, whether by means of the appointment of a 
khanadamad or of an adoption of the daughter’s son. The objec¬ 
tion to the validity of the adoption was not distinctly taken in 
the grounds of appeal although it was taken in the first Court, 
and was also urged in the application for a Certificate. A fur¬ 
ther appeal was admitted on this ground, although the Riwaj- 
i-am was held, erroneously as we think, to sanction the adoption, 
and it was stated that there were decided cases of adoption of 
daughter’s and sister’s sons among Arains of this district in which 
the adoption had been held valid. 


Arains are stated to be on the same footing as Jats in the 
Riwaj-i-am. Punjab Record, No. 58 of 1879, and Punjab Record, 
No. 128 of 1886, are instances of adoptions of daughter’s or 
sister’s sons among Arains of this district, and Punjab Record, 
No. 159 of 1890, is an instance among Jats of this District. Pun¬ 
jab Record, No. 119 of 1882, is an instance among Arains from the 
Sialkot District, Punjab Record , No. 75 of 1892, was a case among 
Arains of Nakodar, in which the adoption of a wife’s brother’s 
son was disallowed as opposed to custom ; but all the cognate 
relations are on the same footing, according to the Riwaj-i-am. 

As regards the plea of khanadamad, we have no hesitation 
in deciding against it. There is no evidence to show that the 
practice of appointing a khanadamad prevails and is sanctioned 
by custom in this locality. The practice does not prevail gener¬ 
ally, but is an exceptional one, and it is incumbent on those 

who rely on it to establish its validity. Riwaj-i am is clearly 
opposed to it. 

Wlth rc K a,d to the validity of the adoption, it is obvious 
that the decision of the question in this case depends on the 
adjustment of the burden of preof. There is a \on K series of 
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decisions extending back over many years, laying down that 
the'burden of proving the adoption of a daughter’s son invalid 
is on those who deny the validity. These decisions have been 
followed with increasing reluctance in recent years as at variance 
with a large and perhaps preponderating body of customary 
law. The cases reported as Punjab Record, No. 159 of 1890, 
and Punjab Record , No. 81 of 1891 may be cited as exponents 
of this view. If the principles enunciated in the latter case 
were to be followed in the decision of the present one to which 
it appears to be very much alike, having regard to the Ritcaj-i-am 
and the absence of other evidence, the adoption must be held 
invalid, and a decision must be arrived at at variance with the 
results arrived at in published cases relating to the same tribe 
and to the same locality. Considering that the facts of the 
case indicate the precarious position of the adopted daughter s 
son, and having regard to the later decisions of the Court, we 
think that the question of the burden of proof as regards the 
validity of the adoption of a daughter’s son should now be re¬ 
considered with the aid of the additional light to be obtained from 


the records of custom published in recent years. 


AVe therefore 


refer to the Full Bench the question : 


Whether the burden of proof of the validity of the adoption 
set up in the present case is on the plaintiffs or on the defendants 1 

The following opinions were recorded by the learned Judges 
forming the Full Bench :— 

Plowden, S. J.—The question referred for the opinion of 
the Full Bench is, whether the burden of proof of the validity 
of the adoption set up in the present case is on the plaintiffs 

or on the defendants. 

Banna, deceased, a Muhammadan A rain of a village in 
the Nawashahr tahsil of the Jullundur District, died sonless, 
possessed of land and a house. It is assumed that the title to 
the house, which is now in suit, follows that to the ancestral 
land. This has come into possesssion of the plaintiffs, ^ his 
brother’s sons, who now sue for possession of the house. The 
plaintiffs and the deceased arc of the Mundan got. The defen¬ 
dants, who contest the claim, are Mussammat Sabo, daughter 
of Banna, her husband Budha, of the Cliachar got, and their son 
Aliya. One ground of defence is that Aliya having been adopted 
by Banna is his heir. The question is whether the burden 
of proving the validity of this adoption by custom lies upon 
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the plaintiffs, the brother’s sons, or upon the defendants, the 
daughter’s son, and those who join him in setting up his title. 

It was for many years supposed that by a general custom 
of the Punjab the adoption of a daughter’s or sister’s son is 
presumably valid, of whatever creed the parties may be. The 
case most often cited in connection with this proposition is 
that of llari hingh v. Gulaba and others , reported as No. 50, 
1 an jab Record , 1874. That was a case of adoption of a 

daughter’s son among Hindu Jats of the Gurdaspur District, 
and will be examined presently. Here it is only necessary to 
mention that the head-note of the report runs thus : “ By the 

custom of the Punjab the adoption of (l) a daughter’s son, 
and ( 2 } an only son, is valid.” The phrase “custom of the 
Punjab ” is not used by the learned Judges in their judgment 

in the case, but it is to be found in other judgments of this 
Court on the same subject. 

It seems expedient to point out that there is strictly 
speaking no such thing as a custom ora general custom of 
the Punjab, in the same sense as there is a common law of 
England,—a general custom applicable to all persons through¬ 
out the Province, subject (like the English common law) to 

modification in its application, by a special custom of a class, or 
by a local custom. 

There are in the rural portions of the Province numerous 
groups of persons connected with the land who follow in 
most matters customary rules, which are not identical with 
the rules of the Hindu or the Muhammadan law. A considerable 
mass of information as to the customary rules observed by 
numerous groups in different parts of the Province, has been 

and is being accumulated by the labours of Settlement Officers 

and in the records of the Civil Courts There are in existence 
numerous bodies so to speak, of customary law of different 
landholding societies or communities in the Punjab which 
Clin be compared, and which exhibit a remarkable degree of 
similarity in many particulars : and it is possible after such 
aco.npi-.son, to propound, on some points, a rule which can 
be stated in an abstract foim, irrespective of any particular 
group or locality, and to affirm that it is generally recog¬ 
nised by custom in the Punjab, so far as it has been ascertain¬ 
ed. An example is that, in the Punjab, by custom, the widow 
of a soilless man ,s ordinarily only entitled to possession and 
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enjoyment of her husband’s land for life, or till re-marriage. 
The phrase under notice really imports no more than this, 
that among the various groups who are governed by custom 
in the Punjab a particular usage is generally found to prevail 
or not to prevail, as the case may be. It will hereafter, I 
think, appear that the proposition that among the landhold¬ 
ing or agricultural groups which follow custom in the Punjab, 
the adoption of a daughter’s son is commonly recognized as 
valid, is a proposition which cannot be affirmed without 
qualification. 

Before proceeding, let me add that it is not to be under¬ 
stood that in saying there are bodies of customary law in 
** existence,” I refer to the written records of custom. The 
customary law I allude to is an unwritten law ; and these 
records are only evidence, the value of which varies consider¬ 
ably as to what the unwritten law is. 

To resume. In the first place, viewing the Punjab 
territorially, there is a large part of the rural portion, in which 
adoption as a legal institution is unrecognized, except by a 
small proportion of the population, consisting chiefly of persons 
who profess the Hindu religion (including Sikhs) or whose ances¬ 
tors professed it and were converted to Muhammadanism. 

This appears to be the case with all the districts on the 
North-West Frontier and Hazara, Rawalpindi and Mooltan. 
The practice of adoption is rare in Montgomery, where the 
bulk of the population are converted Hindus ; not known 
to the Muhammadan tribes of Gujrat ; and rare among those 
in Ferozepore and Sirsa. Among the Muhammadan tribes of 
Gurgaon, not known to be converts from Hinduism, it is 
unknown, and its existence is denied by the Hindu and 
Muhammadan Rajputs of the Ludhiana District ( cf. No. 124, 
Punjab Record, 1886), and by some Rajputs in the Umballa 
District {cf. No. 40, Punjab Record, 1891). 

The local a**ea in which the institution is generally recog¬ 
nized is thus restricted, in the plains (roughly speaking), to 
the central and eastern districts from Sialkot to Gurgaon, 
where the population is chiefly Hindu and Sikh by religion, 
and which consists very largely of Jats of various gots and 
tribes, mingled of course with many other tribes, Hindu and 
Muhammadan by creed. The available records of custom of 
these districts, in English and Vernacular, I have examined, and 
they will be referred to in due course. 
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I pass on now to the leading case, No. 50, Punjab Record , 
1874, and the first remark to be made is, that there is nothing 
in the judgment to indicate that the learned Judges intended 
to lay down any rule affecting adoption among Muhammadans. 
All the cases collected in the judgment were cases among 
Hindus or Sikhs, and the decision was given with express 
reference to the Hindu law, which had been applied by the lower 
Appellate Court. 

The material facts of the case are, that the validity of an 
adoption of a daughter’s son, who was also an only son, was 
in question ; that the parties were Hindu Jats of the Gurdas- 
pur District ; and the lower Appellate Court had held that 
there was no proof in the case of a local custom authorising such 
an adoption and no judicial precedent of a similar adoption in 
the district ; consequently the Appellate Court had found the 
adoption invalid as opposed to Hindu law. 

To fully understand the judgment of the Chief Court, it 
must be remembered that for a long period, while the Punjab 
Civil Code was regarded as having the force of law, and for 
some years afterwards, the view taken of customary law in the 
Punjab was that it was the personal law of the party, Hindu 
(including Sikh), or Muhammadan, as the case might be, modi¬ 
fied by local custom. Thus, in a suit between Hindus, the 
party asserting a right at variance with Hindu law lay under 
the burden of proving positively a custom in favour of the 
right, which custom was presumed not to exist. By the Hindu 
law, a daughter’s son or an only son was incapable of being 
adopted, and in the case before the Judges the adoption was prima 
facie invalid in the absence of proof of a local usage in its favour. 

The Judges solved the question of usage by reference to 
the decisions of the Chief Court (reported and unreported) which 
are collected in the judgment, in cases among Hindus from 
various parts of the Province. It would have been sufficient 
for the decision of the cause before them to say that, although 
by Hindu law a daughter’s son or an only son is in¬ 
capable of being adopted, it was established by these cases, 
that by custom in the Punjab a daughter's son or only son 
is not incapable of being adopted, but on the contrary it is to 
be presumed that the adoption of such a person is not in¬ 
valid merely on the ground that he is a daughter’s son or an 
only son. There was apparently no other ground of objection 
in the particular case, and it would have followed from a ruling 
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to the above effect that, in that particular instance, the adoption 
was valid. 

Unfortunately, the judgment went further than was neces¬ 
sary, and laid down in a positive form the far wider pro¬ 
position, that in the Punjab by custom the adoption of a 
daughter’s or sister’s son or an only son, is presumably valid. 
No question had arisen or was discussed as to the positive 
conditions of the valid adoption of a daughter’s son and the 
important question whether such an adoption was valid in pre¬ 
sence of agnates, irrespective of their assent, was not e\en 
mentioned. An examination of the cases cited, some of which 
did not relate to land, or to agricultural tribes, shows that 
they warrant the proposition that the Hindu law of adoption 
is not everywhere observed among Hindus in the Punjab, and 
that there may, notwithstanding that law, be a valid adoption 
of a daughter’s son by a Hindu. But these cases would not. 
be accepted at the present day as establishing the far wider pro¬ 
position that the adoption of a daughter’s son in the Punjab 
is presumably valid by custom ; and the judgment cannot be, in 
my opinion, accepted as a binding authority for that proposition. 


But since the judgment in No. 50, Punjab Record , 1874, 
was written, our knowledge of custom has been greatly en¬ 
larged and with the aid of that knowledge I think we are in 
a position to say positively, that it is not a general rule of the 
customary law in the Punjab among landholding tribes, whether 
Hindu or Muhammadan by creed, that a daughter’s son can be 
adopted irrespectively of the consent of the agnates of the adoptor. 

I have examined the files of all the cases of adoption of 
a daughter’s son among Hindu landholding tribes which have been 
reported in the Punjab Record , in addition to those cited in No. 50, 
Punjab Record , 1874. They are eleven in number as follows — 


1. 

No. 19, 

Punjab 

Record , 

1872. 

2. 

„ 26, 

n 

yy 

1872. 

3. 

„ 61, 

)) 

y y 

1880. 

4. 

„ 66, 

yy 

yy 

1881. 

5. 

„ 129, 

yy 

yy 

1882. 

6. 

„ 167, 

yy 

yy 

18S3. 

7. 

„ 154, 

yy 

yy 

1884. 

8. 

„ 5, 

yy 

yy 

1885. 

9. 

„ 93, 

yy 

y y 

1890. 

10. 

„ 159, 

yy 

yy 

1890. 

11. 

„ 81, 


yy 

1891. 
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These cases call for the following remarks, the references 
being to the numbers in the above list :_ 

1. All without exception are cases among Jats. 

2. All (except No. 11, which is from Sirsa) belong to 

districts of the Punjab which were under Sikh rule, 
two of them being from Gurdaspur (Nos. 6 and 7) ; 
two from Amritsar (Nos. 1 and 8) ; three from 
Ludhiana (Nos. 3, 4 and 9) : one from Jullundur 
(No. 10) ; and two from Umballa (Nos. 2 and 5). 

3. In four of the first ten cases the adoption had 

been made in Sikh times (Nos. 1,2 4, 5). In eight, 
that is in all subsequent to No. 50 of Punjab Record 
1874, the decision was governed by the presump¬ 
tion laid down in that case, while in five of the 
ten cases the decision was opposed to tho Riwaj-i- 
arn , viz., in Nos. 1, 6, 7, 8 and 10 (from Gurdaspur, 
Amritsar and Jullundur). 

4. In none of these reported cases, except the last, was 

the question considered, whether the consent of 
the agnates might be necessary to the validity of 
the adoption. 

I have also examined the reported cases of adoption of a 

sister’s son Jmong similar groups. These are nine in number, 
as follows :— 


1 . 

No. 35, 

Punjab Record, 

1874. 

2. 

» 1 , 

99 

99 

1875. 

3. 

„ 50, 

99 

99 

1875. 

4. 

„ 57, 

99 

99 

1881. 

5. 

„ 172, 

99 

99 

1883. 

6. 

„ 120, 

99 

99 

1885. 

7. 

„ 128, 

99 

99 

1886. 

8. 

„ ' 62, 

99 

99 

1888. 

9. 

„ 197, 

99 

99 

1889. 


They are open to the following remarks : 


1 . 

2. 


All except the first (a case of Rajputs) are cases 
of Jats. 

All without exception are from districts which were 

under Sikh domination, —one from Gurdaspur (No. 

7) ; three from Amritsar (Nos. 2, 4, 6); one Feroze- 

pore (No. 3) ; one Ludhiana (No. 9) ; and three 
Umballa (Nos. 1, 5 and 8). 
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3. In three cases the adoption was made in Sikh 
times (Nos. 2, 3 and 6). In five out of the nine 
cases (in all of which the adoption was held valid) 
the presumption laid down in No. 50, Punjab 
Recoi'dy 1874, was followed in preference to the 
Riivaj-i-cim, which was opposed to the adoption. 
These five cases are Nos. 2, 3, 6, 7 and 9. In No. 
8, the Wajib-ul-arz of the village recognized gifts to 
a daughter’s or a sister’s son. 

4. In case No. 5, the lower Courts had found that the 
consent of the kinsmen was a necessary condition of 
a valid adoption. 

Looking at the twenty cases as a whole, they point to the 
truth of the suggestion made in No. 31, Punjab Record , 1873, 
and mentioned in other judgments, that custom, speaking gener¬ 
ally, does not permit adoption of a daughter’s or sister’s son, 
but that it is an exceptional practice which was tolerated in 
Sikh times, when land was of little value owing to the heavy 
demands made upon cultivators by the ruling power, or its 
kardars or its grantees, the jagirdars. The records of custom 
in these decisions have been unfavourably commented upon, 
with more severity than they seem to have deserved. The 
rule adverse to non-agnates enunciated in these records seems 
not to have been a new rule, but the true customary rule, 
founded on the principle, that a holding of ancestral land 
in a village cannot be transferred by the voluntary act of the 
holder to a person outside the got or genealogical family, except 
with the assent of those members of the got to whom in the 
absence of male issue it would revert. The frequency of adop¬ 
tions of daughter’s or sister’s sons during Sikh times is capable 
of satisfactory explanation on the hypothesis that the assent 
of agnates would be readily granted and was virtually dispensed 
with during a period of agricultural distress. 

In short, the customary rule by which such adoptions 
stood in need of the assent of the agnates had been, to some 
local extent, in abeyance, but this irregular practice, tolerated 
under exceptional circumstances, had not been generally accepted 
as an established custom, under which non-agnates could 
be adopted irrespective of the consent of agnates. 

I may turn now to the general records of custom compiled 
by, or under orders of, Settlement Officers for the districts whence 
the cases chiefly arose. 
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In Gurdaspur, Amritsar and Jullundur, the records are in 
the A ernacular. By the gots of Jats, Hindu and Muhammadan, 
both in Gurdaspur and Amritsar, it is almost universally stated 
that male agnates alone can be adopted, and regard should be 
Paid to their nearness of kin : and it is laid down, over and 
over again, that a daughter’s son or sister’s son or son-in-law 
cannot be adopted, because they are not kk apni jaddi, ” and are 
l/hair kaum." In exceptional instances they may be adopted, 
but generally only in default of agnates, or of near agnates. 


In Jullundur, according to the Riwaj-i-am of Hindu Jats 
in all the four tahsils, a daughter’s or sister’s son cannot be 
adopted (No. 159, Punjab Uncord, 1890). In the Nawshahr 
tahsil, all tribes, Hindu and Muhammadan alike, say that a 
daughter’s or sister’s son cannot be adopted. 

In Hoshiarpur, in the Riwaj-i-am of Jats, Hindu and 
Muhammadan, for the whole district, it is stated that daughter’s 
and sister’s sons may be adopted, but no light is thrown upon the 
conditions of a valid adoption. 

With this may be compared the statement made by the 
Commissioner of Jullundur in a case cited in No. 50 of Punjab 
Record , 1874 (No. 239 of 18G9), that in a suit in Hoshiarpur, 
two hundred and eighteen Jat lambardars had stated that a 
man could not give land to his daughter’s son, against forty-seven 
who said that he could. 

In Sialkot, according to the Riicaj-i-am (which has been 
digested by Munshi Amin Cliand, and a translation of the 
digest made by Mr. Roe), some gots and tribes allow daughter’s 
and sister’s sons to be adopted, but many do not ; and in all 
a brother’s son has at least a prior claim, whether or not it 
amounts to a right ( sec page 63, as to the effect on custom of the 
rapacity of the Sikh Government). 

The Ludhiana Code of Customary Law in English, shows 
that the adoption of a daughter’s or sister’s son is quite excep¬ 
tional, in presence of agnates. In Mr. Francis’ compilation 
for three tahsils of the Ferozepore District (1890), all but the 
Muhammadan Jats and Arains say that the adopted son must 
be of the same descent as the adoptor, but these two tribes 
say that a daughter’s son may be adopted (page 20). In Muk- 
tesai, settled by Mr. Purser in 1872, there was a concensus of 

opinion that an adopted son should be one of the near kindred 
(page 3, and cf. page 30). 




No. 50, PUNJAB RECORD, 1893. 


1167 


In Mr. Wilson’s Sirsa Code, it is stilted by all Hindu tribes 
that a man may adopt, with the assent of his agnates, a daugh¬ 
ter’s son or sister’s son. Among Rains (who are endogamous) 
such adoptions are not forbidden, especially if there is no near 
agnate (page 139). 


Rut there are other eastern districts where records of custom 


throw light on the point. Such adoptions need the assent of 
agnates in Rohtak, Curgaon and Karnal ; and this leaves unex¬ 
amined only the TJmballa and Delhi compilations of custom 
which are not available to me. 


There is, however, already ample material on which it may 
be concluded that among the Hindu landholding tribes who 
permit adoption in these portions of the Punjab, there is no 
presumption of the validity of the adoption of a daughter’s son by 
custom, irrespective of assent of the agnates. 


Turning to instances among Muhammadans, the reported 
cases of adoption of daughter’s sons among landholding tribes are 
only four in number :— 


1. No. 120, Pimjab Record , 1881, Golras, tahsil Rawal¬ 

pindi. 

2. „ 20, Punjab Record , 188G, Arains, District 

Sialkot. 

3. ,, 98, Punjab Record, 1882, Jats, tahsil Ludhiana. 

4. ,, 58, Punjab Record , 1879, Rains, tahsil Nako- 

dar. 


In all the adoption was held valid by custom. In 
another case, No. 102, Punjcdr Record , 1884, Sayads of Feroze- 
pore Khas the custom allowing such adoptions was held to 
be proved ; and in No. 40, Punjab Record , 1891, among 

Ghauhan Rajputs of tahsil Umballa, it was held that no custom 
of adoption existed. 

In face of the records already cited or referred to, it is not 
possible to say that these cases establish that among landholding 
tribes of the Muhammadan religion, who allow adoption, the 

adoption of a daughter’s son is presumably valid. 

But I think that the records of custom and the knowledge 

derived from other sources since 1874 as to custom generally, 
warrant us in going further and in saying that, generally, by 
custom among the landholding tribes, who permit adoption in the 
Punjab, the adoption of a daughter’s son in presence of near 
agnates of the adoptor presumably needs their assent. 
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Tt is a common feature of customary law throughout the 
Province that no individual, whether or not he has male issue, 
is under ordinary circumstances competent by his own sole act to 
prevent the devolution of ancestral land in accordance with the 
lules of inheritance, that is, upon his male descendants in the 
male line, if any, or failing them upon his agnate kinsmen in 
onler of proximity. The exercise of any power which would 
affect the operation of these rules, to the detriment of the natural 
successors to ancestral land, is liable to he controlled by them, 
whether the act done be a partition, or a gift, or a sale or mort¬ 
gage otherwise than for necessity. 


"\\ hat then is the power of adoption, and does it form an 
exception to the general rule, which gives the narisan ekjaddi 
oi the karahatian that is to say the agnate kinsmen, or at 
least the near agnate kinsmen—a power of control over dis¬ 
positions of ancestral land made by a sonless owner to their 
detriment 1 


The power to adopt is a power in a sonless man, not 
merely to take a male person whether of his own genealogical 
family, or of another, and to treat him as a son, but also to con¬ 
stitute an heir, in lieu of a son, that is, to enable a person who is 
not a son to succeed to ancestral land held by the adoptor as if ho 
were his son. 

The power of adoption, when validly exercised, has pre¬ 
cisely the same effect as regards the icar is an ekjaddi or presump¬ 
tive heirs, as a valid transfer of the adoptor’s land by gift to 
the adopted son would have : it operates in fact as a transfer 
of his land, but a transfer taking effect after the death of the 
donor instead of in his lifetime. 

The power to adopt is valued by the landholding tribes in 
the Punjab, as it appears, not for the sake of any supposed 
spiritual benefit, but on more practical grounds ; because it 
enables a sonless man to secure for himself a companion, who 
shall be a fellow worker, and a support in old age, and to make 
provision for him in return for his services. It is to be ex¬ 
pected that this power, as it is capable of being exercised to 
divert the devolution of ancestral land from its ordinary course, 
should be as jealously guarded, in the interest of the presumptive 
heirs, as other similar powers, and I think it is unquestionable 
that, speaking generally, it is so guarded. 

Two important matters are apparent from the records of 
custom which have been examined. 
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The first is that it is everywhere insisted upon that there 
must be a public act of adoption, in the face of the brother¬ 
hood. Formerly, this generally, if not invariably, took the 
form of an assemblage of the brotherhood, and a publication 
of the fact of adoption accompanied with a distribution of 
sweetmeats, or other festivities usual at the birth of a son. 
Recently, the public execution of a writing has in a few 
tribes been admitted, conventionally, as a substitute for a 
feast, especially if the acloptor has small means. It can hardly 
be doubted that this assemblage of the brotherhood served a 
double purpose,—one, that there should be an unequivocal 
manifestation of the adopter’s intention to adopt ; and the 
other, that the assent of the brotherhood to the adoption 
should be signified, the latter being deemed as necessary as 
the former to confer on the person adopted a recognized posi¬ 
tion as heir. 

It may be that among some tribes and in some places 
where adoption is recognized, the adoptor has an unrestricted 
choice among his agnates, but this is certainly not the case 
everywhere. AVhcre he has, the assemblage of the brother¬ 
hood is still something more than a mere form, for acceptance 
of the sweetmeats distributed can be construed into participa¬ 
tion in the ceremony, and be taken to imply acquiescence in the 
adoptor’s choice,—submission to an act which, though it may not 
be approved, cannot be successfully impeached. 

When, however, the purpose is to adopt a person who is 
not in the line of heirs, the importance of the adoption being 
made in the face of the brotherhood is apparent. Not only 
is the adoptor’s intention publicly revealed, but an opportunity 
is given to all concerned to take exception to his act. Among 
the Rains of talisil Batala, according to the Jiiwaj-i-am of 1869: 
“ A man may adopt whomsoever he likes : if from his kins the 
“assembling of the brethren need not take place, but if out- 
“ side the clan the brethren must be assembled,” (1 Tupper's 
Customary law ,, page 75). It is a significant fact the deeds 
of adoption almost invariably state, often it is to be feared un¬ 
truly, that there has been a previous adoption with distribu¬ 
tion of sweetmeats, and that the person adopted has been 
brought up as a son and resided with the adoptor. The 
cumulative force of the evidence as to custom now before us, 
coming from so many districts, and relating to so many tribes 
and disclosing as it does universal insistancc upon a formal 
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act of adoption, in presence of the brotherhood, is very great. 
It points, as a whole, to these conclusions : that every adoption 
needs the assent of the brotherhood, express or tacit ; that 
every instance of adoption, in which there is not trustworthy 
evidence of some public act done before the brotherhood (con¬ 
ceding that residence for a long period of the adopted with 
the adopter, and his treatment in all respects as a son may 
be such evidence of a prior act) is fairly open to the suspi¬ 
cion that there has been at best a counterfeit and not a 
genuine adoption : and when the act consists only of a docu¬ 
ment executed in anticipation of approaching death, that 
there has been a mere nomination of a successor, in the nature 
of a bequest. I may add my opinion that in No. 58, Punjab 
Record , 1879, it would probably have been more in accord 

with actual usage, to presume that adoption by a testamentary 
instrument, executed in contemplation of death, was an ineffec¬ 
tual mode of exercising the power of adoption, until the con¬ 
trary was made to appear by evidence. With these records in 
view, it seems to me a fairly accurate description of normal 
customary udoption in the Punjab, that it is essentially a formal 
public installation of an heir, selected from among his kinsmen 
and presumptive heirs, by a soilless man. 

The second important point to which these records testify 
is that though adoption of a non-agnate, and especially of 
a daughter’s or sister’s son, or son-in-law, may be valid, in 
presence of agnates, it is quite exceptionally so, more particu¬ 
larly in the presence of near agnates. This general remark 
holds good equally of Hindus and Muhammadans ; but it is 
probable at the same time that adoption of a daughter’s son is 
most likely to be tolerated, where the marriage rule of endo¬ 
gamy has been so far established that descendants of a com¬ 
mon male ancestor are allowed to intermarry,—that is to say, 
where the daughter’s husband may be of the same genealogical 

family as her father, and need not as in the exogamous got be 
of a strange family. 

The reason that is repeatedly given in the records of 

custom for the exclusion of daughter’s and sister’s son and of 

a son-in-law is that they are not apne jaddi and are a hair kaum. 

or a hair got ; m other words, are strangers to the family to whose 

members the ancestral land, of which the adopter holds a por- 
tion, belongs of hereditary right. 
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There appears therefore to be no reason for supposing that 
at any rate in respect to the adoption of non-agnates in 
presence of near agnates, the power of adoption forms an 
exception to the general rule, which gave the icarisan ckjaddi 
or the karabatian a right to control acts of a soilless owner 
of ancestral land detrimental to their presumptive right of 
succession. 

I think, therefore, that we are fully warranted in holding 
generally—creed, tribe and locality apart—that when a son- 
less man in any landholding group which recognizes a power 
to adopt, asserts that lie is competent to adopt a daughter’s 
son or other non-agnate in presence of near agnates, irrespec¬ 
tive of their assent, the presumption at the outset is against 
the power : and in the absence of any admission in the plead¬ 
ings in a particular case, which may qualify the presumption, 
the form of the issue should be such as to throw the burden 
of proof on the person asserting the existence of the unquali¬ 
fied power. 

The jiresumption, it may be added, is merely a general 
presumption to be made at the outset, and to be made irres¬ 
pective of any evidence such as 1 Vajib-ul-arz or Hiwa^i-am, 
or precedents, judicial cr lion-judicial, which may be forth¬ 
coming at a latter stage of the case as evidence upon the issue 
previously • framed with reference to the general presumption. 
The evidence of course may or may not be such as to shift the 
original burden on to the opposite party, but cannot affect 
the original form of the issue. 

The effect of the evidence in the particular case now before 
us is a matter which needs no mention in disposing of this 
reference. The question before us being only on what party 
the burden of proof should have been placed, the answer, in my 
opinion, should be on the defendants, who alleged an adoption 
of a daughter’s son to be valid against the plaintiffs, brother’s 
sons of the adoptor, irrespective of their assent. 

Rivaz, J.—I concur in holding that the burden of proof in 
the present cose lay upon the party alleging the validity of the 
adoption of the daughter’s son, and I have nothing to add to 
the judgment of the learned Senior Judge. 

Benton, J.—I also concur in the judgment of the learned 
Senior Judge. 

On the appeal again coming before a Division Bench, the 
final judgment of tho Court was delivered by— 
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Rivaz, J. ( 13 i;xton J., concurring).—The Full 33ench having 
decided that the burden of proof in the present case lies upon 
the defendant, and it being clear that such onus has not been 
sufficiently discharged, we accept the appeal, and decree the plain¬ 
tiffs’ claim with costs in all the Courts. 

Appeal allowed. 

No. 51. 

Full Bench. 

Before Sir Mercdyth Plouden, Kt., Senior Judge, 
j\[r. Justice Benton and Mr. Justice Bulloc7c, JJ. 

RAM DAS— (Plaintiff) —APPELLANT. 

Versus 

A DBAS K H A N— (Defendant) —RESPONDENT. 

Case No. 702 of 1891. 

Civil Procedure Code, 1882, sections 3G and 506— Recognized agents — 
Reference to arbitration. 

Held, by the Full Bench — 

(1) that it is competent to a party to a suit to file an applica¬ 

tion under section 506, Civil Procedure Code, for an order 
of reference to arbitration by the agency of an authorized 
agent; 

(2) that no special form of authorization in that behalf as in the 

case of a pleader, who must be specially authorized, is neces¬ 
sary in the case of a recognized agent to enable him to make an 
application to refer to arbitration. 

Plowdmn, S. J.— I concur in this reply to the question 
referred. 

The chief question in this reference is, whether section 
606 read in conjunction with section 36 of the Civil Procedure 
Code of 1882, renders a recognized agent incompetent to apply 
to a Court for an order of reference to arbitration. 

Section 36, which is a general section, enacts that a party 
to a suit may make any application which he is authorized or 
required by law to make to a Court (1) i n person, (2) by 

a recognized agent, and (3) by a pleader duly authorized to 

act on his behalf, except rfm otherwise expressly provided 
by any law for the time bein# in force.” 

Therefore, a party may make such an application by a 

recognized agent, unless it is in section 506 “ otherwise ex- 

press'y provided » within the meaning of section 36. Section 

506 provides that the application may he made by the parties 

in person or by their respective pleaders specially authorized in 
writing in this behalf. 
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Is it hero expressly provided otherwise than in section 
36 as to a party applying by his recognised agent ? 

In one sense it is clear that there is no express provision 
in section 506, other than that in section 36, as regards the 
employment of a recognized agent, for the former section does 
not mention a recognized agent. 

But it must ho admitted that there is an express provi¬ 
sion in section 506 which is dijfiirent from that in section 36, 
in so far as the later provision mentions, in addition to the 
party in person, only one out of the two agencies which are 
mentioned in the earlier provision. 

The two provisions are not however repugnant : both 
are affirmative in form, and if it be held that a recognized 
agent is competent to make the application, each will receive 
full effect consistently with its own terms, and the terms of 
the other, inasmuch as section 506 docs not purport to bo 
exhaustive, there being in it no negative words or words of 
exclusion. The presumption is against an interpretation which 
would abridge the right declared in favour of a party in sec¬ 
tion 36. Moreover, there is a presumption against an inter¬ 
pretation which would lead to inconvenience or absurdity. 

These results would follow if a non-resident party could 
not apply even by a recognized agent, expressly authorized to 
defend a case and appoint a pleader, and to refer a matter in 
dispute in a suit to arbitration through a Court, but could apply 
only in person and by a pleader. 

There is no doubt that the agent holding such a power 
could authorize a pleader to join in an application under section 
506, Civil Procedure Code, and thus the agent could do for a 
party, by means of a sub-agent, what we are asked to say that 
the law does, not allow the agent to do in person. 

The ruling of this Court in No. 1, Punjab Record , 1882, 
was based on the ground that there is no express provision 
“ in section 506, which precludes a person, who under 
“section 37 is in the position of a recognized agent, from 
“ doing that which under section 36 the party whom he 
“ represents is able to do in person.” J.hcrc is nothing in the 
Judgment in No. 170, Punjab Record, 1883, which meets this 
argument. The terms of sections 36 of the Codes of 1877 and 
1882 are no doubt different in some respects from those of 
Section 16 and section 17 of the Code of 1859 ; but section 36 
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of the latter Code does not appear to deprive a party of any 
power or right which he had under the corresponding provisions 
of the earlier Code. 


Judgment of Bullock, J.—Omitted. 


No- 52- 

Privy Council. 

MUSSAMMAT GHASITI AND ANOTHER— (Defendants) 

—APPELLANTS. 

Versus 

UMRAO JxYN AND ANOTHER— (Plaintiffs)— 

RESPONDENTS. 

On appeal from tiie Chief Court of the Punjab, 

Present : 

Lord Hobhouse. 

Lord Macnagliten. 

Sir Richard Couch. 

Custom—Inheritance — Kanchans of Delhi—Muhammadan Law — Invalid¬ 
ity of transaction intended for the furtherance of prostitution. 

B., a Kan chan of Delhi, died in 1871, leaving a substantial property. 
She survived her parents ; had left no issue, but left her surviving two 
brothers and four sisters. 

All the parties to the present dispute belonged to the people of 
Kanchans, among whom the business of brothel-keeping and prostitution 

is carried on by families or communities who are recruited by adoption of 

females to females. 

B. had left her own family to be adopted by one D., who was the head 
of another establishment of the same kind, and she had succeeded to the 
whole of D’s. property on her death. 

The question was how the property of B. was to devolve. 

All the parties professed the Muhammadan religion. 

Held by the Privy Council, that there was no severance of B. from 
her natural family by the adoption, and that it was impossible to say that 
such customs as were alleged to exist among the Kanchans were not con¬ 
trary to the policy of the great religious community to which the Courts 
found that all the parties belonged. 

The decree of the Chief Court, finding that there was no custom of 

inheritance applicable to the case, and that the brothers and sisters 

were entitled to tlio shares allowed by Muhammadan law, upheld by the 
Privy Council. r 7 
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Appeal from a decree of the Chief Court (Plowden and Trend eti , 

JJ.) y dated 27 th June 1888, reported as JYo. 16G, Punjab 

Record , 188S. 

The facts of the case sufficiently appear from the above 
mentioned judgment and from the judgment of their T^ord- 
ships, which was delivered by 

Lord Hobiiouse. —These suits relate to the inheritance of 
a woman named Bando Jan, who died in August 1879, leaving a 
substantial property. Her father Ali Bakhsh and his children 
professed the Muhammadan religion. She had no issue and she 
survived her parents. Her heirs according to Muhammadan law 
were her two brothers, Jaggu and Sannu, who are Respondents 
in the second appeal, and her four sisters, Amir Jan (now 
represented by XJmrao Jan), and Tlalii Jan who are Respondents 
in the first appeal, Nanlii Jan who is one of the Appellants in 
both appeals, and Banno Jan ; and as between them the inheri¬ 
tance would be divided into eight shares each brother taking two 
shares and each sister one. 

Banno brought a suit and obtained a decree in February 
1880 for one-eighth share ; and she is no party to the present 
litigation. 

In the year 1882 the two brothers, Jaggu and Sannu, the 
two sisters Amir and Tlahi, and a woman called Imaman, sued 
the remaining sister Nanhi who had got into possession of the 
property. They alleged that, Banno being satisfied, the re¬ 
maining property was divisible into six shares, of which 
Nanhi was entitled to one, and each of the five Plaintiffs to one. 
They made out their claim as follows. All the parties to the 
dispute belong to the people (in the translated plaint it is called 
the tribe) of Kanchans. In that tribe the business of brothel¬ 
keeping and prostitution is carried on by families or communi¬ 
ties who are recruited by adoption. Bando left her own 
family to be adopted by one Dildara who was the head of an¬ 
other establishment of the same kind. She succeeded to 
Dildara’s property ; and as Dildara was dead, and her brothel 
has ceased to have any members except Bando herself, on 
Bando’s death her estate was distributable according to the 
custom of the Kanchans, which, it was alleged would carry it 
to the family heirs of Bando, and to Imaman the sister of 
Dildara in equal shares. It is obvious that such a claim is 
full of difficulty and apparent inconsistencies in itself but it 

- was made, 
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After a while the brothers reconsidered their position. 
.They determined to assert a claim under the common law of 
Muhammadans, by which they would take larger shares than 
under the custom of Kanchans. Thus their interest became 
adverse to those of their sisters, and they could no longer be 
co-plaintiffs. They procured orders under which they were 
made defendants instead of plaintiffs. And they instituted 
a suit of their own, to enforce their claim against their three 
sisters. That is the second suit in which an appeal is brought. 
These matters of procedure have no importance except for the 
reason that the institution of the brothers’ suit is objected to 
as irregular. The Chief Court have held it to be regular, and 
their Lordships have declined to hear the appeal on this point 
argued. The decree complained of can be made as properly 
in the suit where the brothers are defendants as in that where 
they are plaintiffs and the objection is based on a technicality 
without any practical bearing. 


The substantial defences of Nanhi were first that Ghasiti 
■was the adopted daughter and also the legatee of Bando and 
secondly that as Bando had been adopted by Dildara, no right 

of inheritance could devolve on the plaintiffs either by Muham¬ 
madan law or by custom (Bee. p. 13C). The allegations respect¬ 
ing Ghasiti were negatived by both Courts ; so that the only 
questions which remained for them were whether the plaintiffs 
could claim any inheritance, and if so in what shares. Jmaman 
was discharged from the suit, and died before the hearing. The 
contest therefore was between the two sisters claiming custom¬ 
ary shares, the two brothers claiming shares by common law, 

and the third sister contending that none of her father’s family 
had any claim at all. 


It is quite clear that there was no adoption under any 
general Indian law. Adoption is not known to the general 
law of Muhammadans, and adoption of girls is not known to 
the general law of Hindus. If there was adoption it could only 
have been under some local, tribal, or family custom, which 

must be proved by those who allege it. Accordingly a great 

deal of evidence was given to prove the customs of the Kanchans. 

1 he two Courts are in accord as to the result, a portion of 

which their Lordships will now re-state (Rec. pp. 103, 104, 

121 


cal 


It appears that each family or community live a ccenobiti- 
quasi-corporate, life in what the learned Judges call the 
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family brothels. All the members, including males, are entitled 
to food and raiment from the business, the males living a life 
of idleness at the expense of the females. There is no such 
thing as separate or individual succession upon death. All the 
members succeed jointly. No division or partition is allowed, 
for that would break up the establishments, and the witnesses 
say that the lamp should be kept burning in the house. A 
member of a family brothel who leaves it does so with only her 
clothes on her back and nothing more. The body is recruited 
by adoption. A girl is brought in as the adopted daughter of a 
female member of the institution, and the girl thus adopted is 
regarded as having ceased to belong to her own family. 

That Bando was adopted by Dildara according to the 
custom, there seems to he no doubt, if indeed there was any 
dispute. Whether she thereby acquired a right of inheritance 
according to the custom is a question which does not arise in 
this suit. She joined Dildara\s establishment and on Dildara’s 
death became its head, took the property there and increased 
it by her own earnings. But the suit relates entirely to the 
succession from Bando, it raises no question as to the succession 
from Dildara to Bando, nor has anybody made any claim 
adverse to Bando in respect of property belonging to Dildara, 
or in respect of any property possessed by Bando at her death. 
The question- is how that property is to devolve, and how Bando 
got it is immaterial. 

The two plaintiff sisters contend that Bando held the 
property as head of the brothel into which she had hcen adopted. 
By what process they claim that it passed to them and the 
other Plaintiffs is, as above intimated, not easy to understand. 
The Defendant sister is more logical. Agreeing that Bando 
wac adopted by Dildara, she says that the adoption severed Bando 
completely from her own natural family. That certainty is the 
effect of adoption by Hindu law, and the evidence shows that it 
is the same according to Kanchan custom. A distinct issue on 
the point ■tfas settled and decided by the First Court. 

On this issue the District Judge found as follows :—“Upon 
“ the custom as above stated no question can arise as to Mus- 
** sammat Bando Jan having ceased to be a member of her 
“natural family by being adopted by Mussammat Dildara. 
“ The adoption (if proved) really was for the purpose of sue- 
“ cession to Dildara’s family brothel, and in this way Mussammat 
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Bando Jan ceased to be a member of the brothel of her 
natural family, and ceased to have any claim therein.” But 
he stated his view of the law to be that all these rules and 
customs of the Ivanchans aim at the continuance of prostitution 
as a family business, that they have a distinctly immoral ten¬ 
dency and should not be enforced in Courts of Justice. He 
therefore held that the whole transaction was null and void, 
that there was no severance of Bando from her family and 

that her property must he distributed according to Muhammadan 
law. 

The Chief Court expressly abstain from pronouncing any 
opinion on the question whether the adoption of a girl by a 
prostitute at the head of a brothel gives that girl any legal 
rights in the property of the institution. They sum up the 
case thus :— As to the custom of inheritance, there is none 
applicable. It is clear that Mussammat Bando Jan left the 
family brothel of Ali Bakhsh and no question arises as to 
succession to Mussammat Bando Jan as a member of that 
institution. She was the last survivor of the brothel of 
which she became a member under Mussammat Dildara, and 
no question arises of succession to her as a member of that 
“ brothel.” 

Their Lordships are disposed to think that is a sound 

conclusion ; and if so, it would suffice to settle the controversy 

between the Plaintiff sisters and their brothers. But it does 

not cover the whole ground. Tf the custom is valid, what 

answer is there to the Defendant sister’s contention that 

Bando’s natural family could not inherit from her after her 
adoption by Dildara ? 

Their Lordships ha™ no hesitation in affirming the law 
as laid down by the District Judge. In the case of Hindus 
there are stronger grounds for maintaining that practices of 
prostitution are related to worship in the temples, and meet 
with countenance from the law. But even in the case of Hindus 
great difficulties have been felt by Courts of Justice in admit¬ 
ting the validity of transactions intended for the furtherance of 
prostitution. See the case of Mathura Naikin v. Esu Naikin 
I. L. R. 4 Rom., 545) and the authorities there referred to. 
And as regards Muhammadans, prostitution is not looked on by 
their religion or their laws with any more favourable eye than 
by the Christian religion and laws. 
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Mr. Baillie's valuable Digest of Muhammadan Law opens 
thus :—“ The intercourse of a man with a woman who is neither 
“ his wife nor his slave is unlawful, and prohibited absolutely. 

* When there is neither the reality nor the semblance of either 
“ of these relations between the parties, their intercourse is 

* termed zina and subjects them both to hudd , or a specific 
“ punishment for violating the laws of Almighty God.” The 
statement is quite justified by the authority of the Hedaya 
Lib. VII., caps. 1, 2, and 3, according to which the practice 
of zina is hold up to reprobation, and is punishable in ways 
which would now be considered as savage and cruel. Indeed 
the most venerable of all authorities, the Koran itself, though 
not going so much into detail as the Hedaya, forbids harlotry 
under severe penalties, see caps. 4 and 24 of Sale’s Translation. 
It seems to their Lordships impossible to say that such customs 
as are proved in this case to exist among the Ivanchans are not 
contrary to the policy of the great religious community to which 
the Courts have found that all the parties belong. 

A minor point in the case relates to certain moveable 
property which appears to have begn stolen after the com¬ 
mencement of litigation by Banno. The Courts below have 
concurred in thinking that Nanhi had the property in her posses¬ 
sion, and therefore is responsible for the loss, and their Lordships 
consider that it would not be proper to.disturb concurrent 
decisions on such a point. The result is that both appeals 
should be dismissed, and their Lordships will humbly advise 
Her Majesty to this effect. 

Appeal dismissed. 


No. 53- 

Before Rivaz , J. 

AFLATOON AND OTHERS— (Plaintiffs) —APPEL¬ 
LANTS. 

Versus 

JAI RAM AND OTHERS— (Defendants) —RESPON¬ 
DENTS. 

Case No. 948 of 1892. 

Punjab Tenancy Act, 1887, section 77, suit-section (3), clause \ej- 
JurisdLiction of Civil or Revenue Court—Suit by landlord to eject tenant 
Relationship of landlord and tenant . 

The plaintiffs sued for possession of 13 bigahs 7$ biswas of land on th 
following allegations : 
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(1) that the land was the milkyat of themselves and their 
ancestors ; 

(2) that the plaintiffs gave the land to the defendants for cultiva¬ 
tion for the term of one year, at a date one year previous to 
the settlement, the arrangement being that the defendants 
were to pay the revenue only, but that on 6th January 1882 
the defendants deceitfully got an entry made in the settlement 
papers that the land was their own ; 

(3) that the plaintiffs had constantly called upon the defendant to 
relinquish the land, but had been as often put off by excuses 
until fifteen days ago when the defendant absolutely refused to 
give up the land. 

field , that on the above allegations the suit was one by a landlord to 
eject a tenant, and fell within section 77, sub-section (3), clause (e) of 
the Punjab Tenancy Act, 1877, and was cognizable by a Rovonuo Court 
only. 


No- 54. 

Before Rivaz, J. 

SOBHA SINGH— (Decree-holder) —PETITIONER. 

Versus 

FATTA— (Judgment-debtor) —RESPONDENT. 

Case No. 816 of 1892. 

Indian Limitation Act, 1877, Schedule II, article 179, clause 4— 
Application in accordance with law —Absence of Certificate under the 
Succession Certificate Act, 1889. 

An application for execution by the heir of a deceased decree-holder 
may be in accordance with law within the terms of article 179, clause 
4 of the Limitation Act, notwithstanding that at the date of the applica¬ 
tion no Certificate under section 4 of the Succession Certificate Act, 
1889, has been obtained, the litter section not forbidding the Court to 
entertain an application of a person claiming to be the heir of a deceased 
person without production of a Certificate, but merely directing that the 
Court shall not proceed on such application except on the production 
of the Certificate. 


No. 55 

Before Rivaz , J. 

SHARF-UD-DIN— (Defendant) —PETITIONER. 

Versus 

SHER KHAN— (Plaintiff)— RESPONDENT. 

Case No. 1472 of 1892. 

Punjab Tenancy Act, 1887, sections 4 (12) and 77, sub-section (3), 
clause O') — Village-cess—Marriage fees claimed from non-proprietary resident 
— Jurisdiction of Ciril or Revenue Court. 

The plaintiff, the sole proprietor of the village, sued the defendant 
a non-proprietary resident, for Rs, 11 on account of marriage fees alleged 
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to be due according to custom, as recorded in the Wajib-ul-arz, on the 
marriage of the defendant’s two daughters. 

The suit was entertained and tried by the Civil Court. 

Held , that the suit was cognizable exclusively by the Revenue Courts 
under section 77, sub-section (3), clause (j), Punjab Tenancy Act, 1887, 
(suit for sums payable on account of village-cesses or village-expenses). 

Petition under section 622, Civil Procedure Code , for revision oj 
the decree of Diivan Pam Nath, District Judge, Iloshiarpur, 
dated 2SM. June 1892. 

Lai Chand for petitioner. 

KL. P. Roy for respondent. 

This was a suit to recover marriage fees from a non-pro¬ 
prietary resident of the village, according to custom, by reason 
of the marriage of the defendant’s two daughters. 

The sole question for determination was whether the Civil 
Courts—which had tried and determined the suit—had juris¬ 
diction. 

The judgment of the Court was delivered by 
Rivaz, J.—The question raised is as to the jurisdiction of 
the Civil Court to entertain the claim. 

The suit is for Rs. 11 claimed by the plaintiff, as sole pro¬ 
prietor of mauzah Urmar in the Dasuah tahsil of the Hosliiarpur 
District, from the defendant, who is a non-proprietary resident 
of the village, on account of marriage fees, alleged to be duo 
from the defendant under the custom as recorded in the Wajib- 
ul-arz, on account of the marriage of two daughters, celebrated 
about two weeks before suit. 

It is urged by the petitionei for revision that the suit is 
one for a sum payable on account of a village-cess, as defined in 
section 4 (12), Act XVI of 1887, and is therefore excluded 
from the cognizance of the Civil Court by section i l , sub-section 
(3), clause (;)> of the same Act. 

In my opinion this contention must prevail. I cannot 
distinguish the case in principle from that reported as Civil 
Judgment, No. 49, Punjab Record , 1891. Cf Revenue Judg¬ 
ment, No. 11, Punjab Record , 1890.* 

The marriage fees in the present case are claimed as a due 
customarily leviable in the village under the provision in the 
Wajib-ul-arz, which contains nothing to indicate that the fees 
are leviable as a payment for the use of private property or 
for personal service. The cess is in this respect upon the same 


* Cf. also Punjab Record , No. 42 of 1893. 
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footing as the kamiana claimed in No. 49, Punjab Record , 
1891. 

I do not consider that it would be proper to direct the 

first Court’s decree to be registered in the Revenue Court, as 

that decree has been reversed on the merits by the District 
Judge. 

I accept this application, and direct that the plaint be 
returned to the plaintiff for presentation (if he be so advised) in 
the Revenue Court. 

Hie plaintiff must pay the defendant’s costs throughout, 
as the objection to the jurisdiction was taken at the earliest 
opportunity. 

Application allowed. 

No. 57. 

Before Roc and Frizelle , JJ. 

NATHU AND OTHERS >-(Plaintiffs)—APPELLANTS. 

Versus 

G OK AE— (Defendant)—RESPONDENT. 

Case No. 1175 of 1890. 

Custom — Inheritance—Diawania Rajputs—Zafarwal tahiil, Sialkot 

District—Marriage with a Brahmin woman—Right of son to succeed _ Illegi¬ 

timacy. 

Found, after remand for further inquiry, that by the custom of the 

Diawania tribe of Rajputs of the Zafarwal tahsil of the Sialkot District 

the issue by a karewa marriage of a Diawania Rajput with a Brahmin woman 
was illegitimate. 

Punjab Record , No. 29 of 1883, referred to. 

No. 58. 

Before Benton and Rivaz, JJ. 

RAW A MANGAE DAS AND SUNDAR DAS_ 

(Plaintiffs)—APPELLANTS. 

Versa 8 

NARINJAN DAS—(Defendant)— 
RESPONDENT. 

Case No. 1177 of 1892. 

Suit for removal of Mahant ; for declaration of right to appoint a 

successor; and to enforce the provisions of a will—Value of relief sought— 

Jurisdiction-Course of appeal- Court Fees Act, section 7 , paragraphs iv (c) 

v, VI, IX and x (d)—Suits Valuation Act, 1887, section 8— Punjab Courts Act , 
section 39. 


1 
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The plaintiffs in their plaint valued the relief sought as follows :— 

Rs. 

(1) Removal of defendant from the office of Mahant ... 1,000 

(2) Declaration of plaintiffs' right to appoint a successor ... 500 

(3) Enforcement of the provisions of a will ... 1,000 

or Rs. 2,500 in all. 

The District Judge having found, on a preliminary objection raised 
by the defendant, that the value of the property attached to the institution in 
question was Rs. 2,53,037-13-11, directed the plaintiffs to file additional 
Court fees, and upon their refusal to comply with such order rejected the 
plaint under section 54, Civil Procedure Code. 

The plaintiffs thereupon appealed to the Divisional Judge, who returned 
the memorandum of appeal for presentation to the Chief Court, holding 
that though he would have had jurisdiction looking only at the claim as valued 
in the plaint, his jurisdiction had been taken away by the District Judge's 
decision that the true valuation was Rs. 2,53,038. 

Held, that this view of the law was untenable, and that the appeal should 
be returned for presentation to the Divisional Judge. The suit being other 
than any of those referred to in section 7 1 paragraphs v, vi and ix, and para¬ 
graph x, clauso (d) of the Court Fees Act, and the value for the computation 
of Court Fees and for purposes of jurisdiction being the same by virtue of 
section 8 of the Suits Valuation Act, 1887 ; and such value being determin¬ 
able according to the amount (in this case Rs. 2,500,) at which the relief 
sought was valued in the plaint or memorandum of appeal, the Divisional 
Judge had jurisdiction to entertain the plaintiffs’ appeal notwithstanding 
that the District Judge had decided that the true value of tho relief sought 
was in excess of Rs. 5,000. 


No. 59- 

Before Benton and Rivaz , JJ. 

MUL CHAND— (Plaintiff)— APPELLANT. 

Versus 

SADHU SINGH— (Defendant)— RESPONDENT. 

Case No. 283 of 1892. 

Joint Hindu family—Separation of one member—Presumption arising 
from—Powers of managing member of ancestral trading business—Liability 
of minor partner. 

Of three brothers who had lived together as a joint Hindu family in 
Peshawar, and carried on for some years an ancestral business of a miscel¬ 
laneous character, one N. S., separated from his brethren taking Rs. 000 in 
cash out of the firm, but retaining his share in the immoveable property. 
The other brothers, of whom S. S. was a minor, continued to live together, 
the business of the firm being carried on as before by the adult brother 
G. S. The plaintiff, who was the holder of a promissory note for 
Rs. 1,000 drawn in tho name of the firm by G. S., sued both the brothers 
for recovory of the abovo sum. It was contended for S. S. that ho 
had no concern with any business carried on after tho father’s death by 
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G. S. ; that the latter had started an entirely new business of dealing in 
hundis on his own account ; that after the partition with N. S. they were 
no longer members of a joint family, and that G. S., as guardian of the 
minor brother and manager of his property, was not entitled to pledge the 
minor’s credit on this new business of his own. 

Held, concurring with the findings of the lower Courts as to this, that 
the ancestial business of the firm J. S. G. S. continued to be carried on 
after the father’s death, and after the separation of one of the sons, and 
that S. S. was one of the partners in such business. 

Held, also, differing from the lower Appellate Court as to this, that 
although the business had gradually extended and developed, its character 
had not changed to that of banking, pure and simple ; that the hundi in 
question had been drawn in the ordinary course of business and in the name 
of the firm by the managing member G. S. ; that the liability of the minor 
was not affected by any dishonesty on the part of G. S. of which the plaintiff 
was not shown to be cognizant ; and that the plaintiff was consequently 
entitled to a decree against both the defendants. 

further appeal from the decree of IV. O. Clark , Esq ., Divisional 

Judye, Peshawar , dated 21 st December 1S91. 

P. C. Chatterji for appellant. 

K. P. Roy for respondent. 

This was a suit to recover Rs. 1,000 on a hundi, the 
defendants being sued as partners of the firm drawing the 
hundi. 


The facts of the case sufficiently appear from the judg¬ 
ment of the Court which was delivered by 

Benton, J.—The plaintiff-appellant is the holder of a 
promissory note for Rs. 1,000 drawn on behalf of a firm carry¬ 
ing on business in Peshawar under the style “ Jiwan Singh 
Gurdit Singh," by Gurdit Singh. The defendants were this 
Gurdit Singh and his minor brother Sadhu Singh, both sons 
of Jiwan Singh. The claim was decreed against both defen¬ 
dants by the first Court. Gurdit Singh did not appeal but 

Sadhu Singh did, and his appeal was accepted. He is now 
the sole respondent. 


The father of the defendants, Jiwan Singh, had three sons, 
one named Nathu and the two defendants. He died some nine 
years before suit. He appears to have carried on a business 
of a very miscellaneous character in Peshawar under the name 
above stated, dealing in iron, fruit, tobacco, and executing 
Government contracts, which business with some immoveable 
property, viz. , a shop and a sarai, came to his sons. It was 



carried on by them jointly for some two years and then Nathu 
separated, taking it is said, Rs. GOO in cash out of the firm and 

retaining his share in the immoveable property. Nathu ceased 

to be joint in food with his brothers who continued to live 

together as before. So far, there is now no dispute as to the 
facts. 


It is contended for Sadhu, whose plea was that he had 
no concern with any business carried on after his fathers 
death by Gurdit Singh, that the latter started an entirely 
new business of dealing in hundis on his own account ; that 
after the partition with Nathu they were no longer members 
of a joint family ; and that although Gurdit Singh might 
have been his guardian and manager of his property, he was 
not entitled to use it or to pledge Sadhu’s credit for this new 
business of his. Briefly, the issues to be decided were : 

Whether a joint ancestral business was carried on 
for which Sadhu was liable ? 

2. Whether the promissory note sued on was taken by 
the plaintiff in the course of bona fide dealing 
from the manager of the said business ? 

Both Courts concurred in finding that the ancestral busi¬ 
ness of the firm Jiwan Singh, Gurdit Singh ” continued to 
be carried on after the father’s death and after the separation 
of one of the sons, and that the defendant Sadhu Singh was one 
of the partners. This finding seems to be fully warranted by the 
evidence of the witnesses, by the pleas of the co-defendant 
Gurdit Singh, and by the report of the Commissioner, founded 
on the examination of such portion of the accounts of the firm 
as were submitted to him. The finding is supported also by 
the guarded terms in which it is assailed in the second ground of 
appeal to the Divisional Judge which runs thus :—“ The plain¬ 
tiff-respondent has not proved that Jiwan Singh carried on 
the business of a banker and of drawing hundis ; that this 

<< 

was an ancestral business ; and that Gurdit Singh as a partner 

£ M • 

m the shop drew this hundi with bona fide intention for the 
benefit of the minor in execution of the ancestral business 
in which the minor had a part.” 

It is no doubt the fact that the business had extended and 
developed, but it still continued the same business in the same 
articles,—iron, tobacco and fruit. Jiwan Singh may not have 
had occasion to draw many hundis or to make many promissory 
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notes, although there is evidence that he did so to some extent. 
The business was not altered in character nor changed to that 
of banking, pure and simple, because in its later stages Gurdit 
Singh had recourse to numerous operations of this sort. It 
was not contended that the business was restricted to dealing 
in hundis. It was admitted that the dealing in goods continued. 


In arguing the case, our attention was drawn to the 
fact that in consequence of the disruption of the family by the 
separation of Nathu, a presumption arises that the other mem¬ 
bers of the family were no longer joint, in accordance with the 
Privy Council Ruling reported in I. L. R. 3 Calc., 315, and 
followed by this Court in Punjab Record , No. 143 of 1882. This 
presumption might no doubt lead to important results in the 
absence of evidence as to the relation of the members of the 
family afterwards, but there is ample evidence in the present 
case that the ancestral business continued to be carried on after 
the separation with the joint ancestral fund of the two brothers, 
so that a bare presumption one way or the other is of no conse¬ 
quence. A case like the present is contemplated in Mayne’s 
Hindu Law (5tli Edition), section 451, where the author says : 
“ If nothing appeared but that one brother had taken his share, 
“ and left the family, while the other brothers continued exactly 
“ as before, it seems to me the proper presumption would be 
“ that there never had been any severance in their interests.” 
He quotes in support of his opinion I. L. R ., 9 Cal., 817, which 
fully bears him out, and the opinion expressed is only in 
accordance with reason and good sense. 


The liability of the infant members of a joint Hindu family 
in respect of an ancestral business carried on by a manager has 
been discussed at length in the case reported in 1 Bom. II. C. R ., 
Appendix , 51, which is a leading case and has been referred to 
and followed in many subsequent cases to some of which our 
attention was drawn :— 

I. I. R., 1 Cal., 470. 

I. L. R., 5 Cal., 792. 

I. L. R., 6 Cal., 815. 

I. L. R., 5 Bom., 38. 

Punjab Record, No. 58 of 1882. 

Punjab Record, No. 63 of 1883. 

The law on the subject is stated in the leading case, at 
page 71 as follows : “ An ancestral trade, like other Hindu pro- 

“ perty, will descend upon the members of a Hindu undivided 
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family ; and we think that such a family can, by its manager 
or its adult members acting as managers, enter into co-partner¬ 
ship with a stranger. 

In carrying on such a trade, infant members of the 
undivided family will bo bound by all acts of the manager, 
or the adult members acting as managers, which are necessarily 
incident to and flowing out of the carrying on of that trade, 
whether it be singly or with a co-partner. 

• 

The power of a manager to carry on a family trade neces¬ 
sarily implies a power to pledge the property and credit of the 
family for the ordinary purposes of that trade. Third parties, 
in the ordinary course of bona fide trade dealings, should not 
be held bound to investigate the status of the family repre¬ 
sented by the manager whilst dealing with him on the credit 
ot the family property.” 

This ruling (1863) was given prior to the passing of the 
Contract Act which contains our law of partnership, but it still 
holds good and is unaffected by it. The law of partnership, 
according to the Contract Act, is in several respects more 
restrictive than the Hindu law as above stated, and this has been 
expressly pointed out in /. L. 7?., 5 Bom ., 38, and it is laid 
down that, in regulating the affairs of such an ancestral busi¬ 
ness, exclusive attention cannot be directed to the Contract Act, 
although reference to it may be useful. 


CC 


, it 


cc 
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In the present case, the defendants undoubtedly continued 
after the father’s death and after the separation of Nathu, 
to live together and to enjoy the joint ancestral property which 
came to them jointly for carrying on the ancestral business and 
for their maintenance. 


There can, therefore, we hold, bo no doubt that they are 
both liable to answer for anything done in carrying on that 
business. 

It is alleged that, for some time before Gurdit Singh 
absconded he drew and distributed hundis quite recklessly 
having drawn hundis in the course of a month or two to the 
amount of Rs. 24,000. This may have been done fraudulently 
to enable him to misappropriate the property of the firm and 
to defraud other people. It may also have been done without 
any such intention to meet liabilities when the firm got into 
difficulties, and there is nothing on the record to establish 
anything to the contrary. However this may be, the drawing 
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of a promissory note, such as that wc have to deal with, must 
be regarded as a transaction within the ordinary course of 
the business of the ancestral firm. It was such an act as 
would, if it had been done by a partner, be binding on the 
co-partners of an ordinary firm under section 251 of the 
Contract Act, if that enactment applied strictly to the case. 
The transaction is one to be regarded by itself and not in 
connection with the alleged misconduct of the defendant 
Gurdit Singh in drawing hundis to an excessive extent. There 
is nothing to show that the plaintiff was cognizant of the deal¬ 
ings of Gurdit Singh, nor was it incumbent on him to make 
any enquiry on the subject. 

Our conclusions therefore on both questions are entirely 
in the plaintiff’s favour and they fix liability on the respondent. 

AVc accept the appeal and restore the decree of the first 
Court, and we allow the appellant his costs in this and in the 
Divisional Court. 

Appeal allowed. 

No. $0 

Before Benton and Bivaz, JJ. 

DAULAT RAM— ((Defendant)— APPELLANT. 

Versus 

SAYAD ABDUL KASIM AND OTHERS— (Plaintiffs)— 

RESPONDENTS. 

Case No. 1275 of 1891. 

Limitation Act, 1877, section 8 —Contract Act, 1872, sections 37,38 
and 45 —Competency of an adult co-oicner of a house to grant a valid 
discharge for rent payable to himself and to minor co-owners jointly, so 
as to bind the latter. 

Three plaintiffs, of whom one was a minor, sued to recover the 
rent for eleven years of two shops rented by the defendant. Exemption 
from the ordinary law of limitation was claimed on the ground that 
one of the plaintiffs had attained majority only about a year before 
suit, while another was still a minor, and that during their minority 
there was no one qualified to give a discharge without their concurrence. 
For the defendant, it was contended that llussammat Shahzadi Khanam, 
one of the co-owners, could have given a discharge at any time during 
the period in question without the concurrence of the minors. 

Held, by the Chief Court, that Alussammat Shahzadi Khanam could 
have received payment of the whole rent during the disability of the 
minor co-owneis and given a valid discharge for the same without their 
concurrence ; that time consequently ran against them all during the 
period of the said disability; and that three years* rent only was re¬ 
coverable in the present suit. 
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Held also that tho fact that the agreement was made not by plaintiffs, 
but by their predecessor in title makes no difference— Cf. /. L. R., 7 All. 
313, F. B , and 2 P. R., 1?S2 ; and that section 45, Contract Act, 
deals only with the devolution of joint rights and has no application. 

No. 61* 

Before Benton and Rivas , JJ. 

MUSSAMMAT SALAMTI JAN AND OTHERS— 

( P l a I NT i ffs) —A PPELiLi A NTS. 

, Versus 

MUHAMMAD SHAFI AND OTHERS— (Defendants) — 

RESPON DENTS. 

Case No. 1171 of 1891. 

Muhammadan laio—Gift to heir—Death bed gift—Hiba-bil-iicnz — 
Indian Contract Act , 1872, section 25 (2 )—Agreement for consideration. 

In a suit for the administration of the estate of one M. I., deceased 
one of the heirs M. 8., son of the deceased, claimed as his sole property 
an item of Rs. 3,000, which was the principal item in dispute in tho 
case. Tho claim was based upon a rukka written by the deceased, dated 
26th July 1888. In support of the rukka it was contended that M. S. 
having been appointed manager of his father’s shop at Calcutta, the 
assignment in question was not gratuitous but by way of remuneration 
for work done, or a hiba-bil-iicaz, and was valid therefore with reference 
to section 2 or section 25 (2) of the Indian Contract Act, 1872. On 
the other hand, the validity of the gift was questioned upon the ground 

(1) that it was a gift to an heir without consent of the other heirs; (2) 
that it was a gift made in contemplation of death and was therefore 
opposed to Muhammadan law'. 

Held , (1) that viewed simply as a gift, the directon entered in 

the rukka which was written under the apprehension that there was 
immediate danger of death, violated the rule of Muhammadan law re¬ 
lating to marz-ul-mout or death-illness and was therefore invalid : see 
Ameer Ali’s Muhammadan Law, Vol. T, page 57, Edition 1892. 

(2) That the transaction in question did not constitute a hiba-bil - 
iwaz which did not include the case of a gift in consideration only of 
natural love and affection or of services or favours rendered, but was 
limited to mutual or reciprocal gifts between two persons each of whom 
is alternately the donor of one gift and the donee of the other: I. D. R., 
11, All. 1 and 188 P. R. 1889. 

(3) Thatr the transaction evidenced by the mtkka was not an agreement 
for consideration as defined by section 2 of the Contract Act, there having 
been no promise on tho part of M. I. to remunerate his son for services 
to be rendered, nor did it fall within tho purview of clause (2) of section 
25 of the Act, as it was not a promise to compensate one who had 
voluntarily done something for the promisor, and, moreover, as an agree¬ 
ment made in violation of a rule of Muhammadan law binding upon the 
parties to the agreement, it could not, by the terms of the section itself, 

be enforced. 

# 
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No- 62. 

Before Bniton and Rivaz, JJ. 

KASHMIR A SINGH— (Plaintiff)— APPELLANT. 

Versus 

HANAYANTA— (Defendant)— RESPONDENT. 

Case No. 1314 of 1891. 

Lease of Government village on condition that if certain stipulations 
entered into hy the lessee were fulfilled, jiroprietary rights in the village 
would be conferred on him—Poicer of such lessee to alienate his rights 
icithoul sanction of Government—Sections 20 and 65, Contract Act, 1872 — 
Caveat cmptor. 

The village of Rupnagar in the Ferozepore district, the property of 
Government, was leased on certain conditions to four persons of whom, 
owing to death and desertion, Ilanwanta, son of Peman, alone after a while 
represented the original lessees. In 1832, the terms of the lease not having 
been fulfilled, one M. was put in possession as farmer of half the village, 
the other half, or ten biswas, remaining with II. for a further term of five 
years, conditional upon the unfulfilled terms of the original grant being 
carried out within that period. In June 1886, H. sold to one K. S. for 
Rs. 8,000 all his rights in a five-biswas share of the village, and the - 
purchaser was put in possession of the land and began to cultivate it. In 
November 1886, the Deputy Commissioner passed an order disallowing the 
above alienation as having been made in contravention of the terms of H’s 
lease, and finally, on 29th April 1887, it was resolved that a ten-biswas 
share of the village should be granted in proprietary right to M., a five- 
biswas share to II., and that the remaining five-biswas share which re¬ 
presented the share alienated to K. S. should be resumed by Government. 
Early in 1890, at which time K. S. was dispossessed of his rights, a lease 
of the five-biswas share resumed by Government was granted to one R. R., 
and in 1891 the present plaintiff, son of K. S. (deceased' filed a suit against 
II. demanding either possession of a five-biswas share of the village under 
the terms of the deed of sale, or a refund of the purchase money, Rs. 8,000. 
The deed of sale contained no covenant for title by the vendor, and the 
plaintiff failed to establish his allegation -of fraud and misrepresentation 
against the vendor. The plaintiff, however, contended that there had been 
a material mistake as to a mat'er of fact between the parties, and that 
cither the contract was void under section 20 of the Contract Act, 1872, or 

that there had been a breach thereof for which compensation was due under 
section 65 of that Act ; 

Held, (1) that the plaintiff’s suit for possession of the five-biswas share 

sold to K. S. must fail because die share in question had been 
resumed by Government and assigned to a third person who 
was in possession thereof ; 

(2) that no material mistake of fact had been proved which would 
under Section 20 of the Contract Act be applicable, nor any 
breach of a contract, nor had a contract become void within the 
meaning of section 65 of the Act, and that the doctrine of 
caveat emptor was applicable to the case. 
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No 63- 

Before Benton and Rivas, JJ. 

SARDAR WASAWA SINGH— (Defendant)— 

APPELLANT. 

Versus 

SARDAR ARUR SINGH —(Plaintiff) —RESPONDENT. 

Case No. 1297 of 1891. 

Arbitration—Partition of agricultural and residential land and house 
property—Suit to enforce terms of award —Jurisdiction oj Ciril an l Revenue 
Courts—Section 153 (2) (xr ii) and section 123, Land Revenue Act, 1887. 

By written agreements the parties to the suit appointed K. L. their 
arbitrator to partition between then certain joint property, consisting 
of land and houses, to equalize and adjust the shares by transfer from 
one party to the other of land exclusively owned by either party, and 
generally to settle between them all disputes whatever relating to their 
joint or exclusive property. An elaborate and comprehensive award was 
prepared, and the parties after having hoard it read signed the docu¬ 
ment in token of their assent. The defendant, however, refused subsequently 
to carry out the terms of the award, and the plaintiff sued to enforce 

them. 

For the defendant it was contended (1) that the agreement did not 
authorize the arbitrator to declare that previous judicial decrees between 
the parties were to be deemed ineffectual; (2) that the arbitrator also 
exceeded his authority in adding a stipulation relating to the revenue of the 
land assigned rent-free to respondent as ala-lambardar. 

Held, that the powers expressly conferred upon the arbitrator weio 
wide enough to embrace a decision upon both the matters referred to. 

Held, also, that the claim was not excluded from the cognizance of the 
Civil Courts by section 158, sub-section (2) (xvii), Land Revenue Act, 
1887 as it was not one which asked the Court to elYeet a partition, but was 
for the enforcement of an award by which the partition had already been 

fully carried out. 

Held, also, that the question, whether the liability of land to partition 
on the ground of a private decision was a “ question of title within the 
meaning of the Act be answered in the affirmative. 


No- 65. 

Before Benton and Riwaz, JJ, 

RAHIM BAKHSH AND OTHERS—(Defendants)— APPEL¬ 
LANTS. 

Versus 

GULAMI —(Plaintiff) —RESPONDENT. 

Case No 1293 of 1891. 

Custom, Alienation—Gujars of mauza Dalixoal , tahsil Boshiarpur — 

Muhammadan law— Guardianship—Power of sale. 
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The plaintiff having sued for recovery from the defendants of his 
share of land that had been sold to them by his brother during his 
minority, it was contended by the defendants that the sale was for 
necessity and that the plaintiff’s brother as guardian was, by law and 
custom, entitled to make the alienation. 

The parties were Gujars, residents of Daliwal, tahsil and district 
Iloshiarpur, and the plaintiff’s claim was to succeed to his share of the 
land left by his father. 

Held , that by Muhammadan law it is only near guardians (including 
the father and paternal grandfather), and testamentary guardians appointed 
by them who are empowered to alienate a ward’s estate even for purposes 
beneficial to him, and that notwithstanding many instances of acquiescence 
in similar alienations in the village, no special rule of custom at 
variance with Muhammadan law had been established, and that the sale 
was therefore invalid. 


No. 67. 

Befcn'e Frizelle and Rivaz , JJ. 

PRAB DIAL SHAH— (Defendant) —APPELLANT. 

Versus 

BHAI SAWAYA SINGH— (Plaintiff) —RESPONDENT. 

Case No. 283 of 1891. 

Redemption of mortgage money expended by mortgagee in possession on 

repairs and improvements to mortgaged property—IMerest on such expendi¬ 
ture. 


The plaintiff sued for the redemption from mortgage of a house and 
some shops, alleging that, on a proper statement of the account, it would 
be found that the rents realized had extinguished the debt due for 
principal and interest, leaving a balance in the mortgagor’s favour 
The question for decision arising out of cross-appeals before the Chief 
Court was what sum, if any, was to be allowed to the defendants 
under the head of repairs and additions, and, if anything were allowed, 
should the sum carry interest or not. 


Held, upon a consideration of all the circumstances that the defen¬ 
dants were entitled to the whole of the money spent by them upon per¬ 
manent improvements to the mortgaged property, the value of which had 
increased at least to the extent of the sum expended. 

Held, also, that interest on the sum spent on improvements should 
not be allowed chiefly on the ground that such sum with interest 
superadded might -considerably exceed the present value of the improve- 

Z L2 Creat ° a riSk ° f the m ° rt8as °r b «-S improved out of 


flhe English and Indian authorities referred to and followed. 

Extract from the judgment of Rivz, J.—As to the 
proper rule for deciding the question before us, upon the above 
findings, it may be noted that the Transfer of Property Act 
has enacted in section 72 (6) that a mortgagee in possession 
may spend such money as is necessary for the preservation of 
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the property from destruction, and in section 7G (b) that ho 
must, in the absence of a contract to the contrary, make such 
necessary repairs of the property as he can pay for out of the 
rents and profits thereof, after deducting from such rents and 
profits the payments mentioned in clause (<*) (viz., Govern¬ 
ment revenue and other charges of a public nature, *kc.), and 
the interest on the principal money. The provision in section 
63 as to accessions to the mortgaged property may also be referred 
to. The Transfer of Property Act not being in force in this 
Province, I quote the above provisions for consideration and 

guidance only. 

The Indian cases prior to the passing of the Transfer of 
Property Act as to allowance being made in the account for 
necessary repairs and improvements by a mortgagee in posses¬ 
sion will be found collected in Rashbehary Ghose’s Law of 
Mortgage in India ” 2nd edition, at pages 298-302. The sum¬ 
mary at page 300 has been approved of by this Court in Civil 

Judgment No. 55, Punjab Re cord , 1890. 

No- 68 

Before Fnzelle and Rivaz, JJ. 

KAHNA AND KANHYA— (Defendants)— APPELLANTS. 

Versus 

WAZIR AND OTHERS— (Plaintiffs) RESPONDENTS. 

Case No- 74 of 1892. 

Custom, Inheritance-Full blood and half blood-Uindu Jats, Nawa- 
<tha.hr tahsil, Jullundur district. 

The plaintiffs and defendants were kinsmen equally near by f° Ua ‘ u ™* 

, t nf one J S who died without male issue, but the plaintiffs were 

“half Hood and the defendants of the whole blood by relation to the 

common ancestors wives. The parties were Hindu Jats of Nawashahr tahsil, 

Julian dim disUucU q£ the entries at the first settlement and 

,, Vcfrihntion of the land of the common ancestor in the Riwaj-i-am , 
Thieh deeures rarly for succession by pagvand, that the plaintiffs were enti- 

tied to succeed equally with the de fendan ts. 

No. 71. 

Before Frizelle and Rivaz , JJ. 

SUB A— (Defendant) —APPELLANT. 

MOHRA AND OTHERS—(Plaintiffs)—RESPONDENTS. 

Case No. 307 of 1892. 

custom, Alienation-Gift of occupancy rights-Jurisdiction of Revenue 

Court, 
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G., a Hindu Rajput and a sonless landowner of talisil Unah in the 
IToshiarpur district, shortly before his death made a gift of occupancy 
rights in his land to S a collateral kinsmen but not an heir. In a suit 
brought after G. s death by the plaintiffs, collateral kinsmen and heirs of 
G., for possession of G.'s land, it was contended for the defendant that 
the Civil Court had not jurisdiction to hear the suit and that the grant by 
G. of occupancy rights was valid. 

Held, that as S. had not taken possession of the land as a tenant during 
the lifetime of G. the suit was properly brought in the Civil Court : 

Held, also, that as the gift of occupancy rights was not shown to be a 
gift within the powers of the grantor, or to be a mere act of management, 
or beneficial to the estate, or to be a gift made for services rendered, it 
was invalid. 

Punjab Record, No. 100 of 188G, referred to, and distinguished. 

Extract from the judgment of Frizelle, J.—As to the 
validity of the gift, it is contended for appellant that the bestowal 
of occupancy rights upon him was a mere act of management and 
not of alienation which can be disputed by the heirs. Punjab 
Record, No. 100 of 1886, is quoted in support of this plea. No 
doubt there may be circumstances under which the conferring of 
occupancy rights should be regarded as a proper and necessary act 
and not as an alienation which should be set aside, but we are of 
opinion that every such act should be considered on its own merits. 
Ordinarily, the gift of occupancy rights is an alienation. It 
limits seriously the rights of the proprietor, and confers 
very important rights on the tenant, including, in this case, 
such favourable terms as to rent as placed the appellant in 
almost as good a position as a proprietor. It is perfectly 
clear that the intention in this case was merely to make 
such an alienation of the land that the reversioners might 
not be able successfully to dispute it, and it must therefore 
be seen whether the gift can be upheld as being within 
the powers of the grantor or for the good of the estate. 


No. 72- 

Before Frizelle and Itivaz, JJ. 

WARYAM SINGH AND OTHERS— (Plaintiffs)— 

APPELLANTS. 


Versus 

MAN SINGH AND OTHERS— (Defendants)— 

RESPONDENTS. 

Case No. 34 of 1892. 

Custom, Inheritance—Gil Jats of tashil Moga, Ferozepore District _ 

Deceased sonless proprietor whose father was an adopted son—Rights of 
natural heirs of adopted son and of heirs of adoptive father. 
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The question for decision was whether by the custom of tho Gil 
Jats (Hindus) of the Moga tahsil of the Fcrozepore District, the estate of 
a proprietor dying without male issue, whose father was an adopted son, 
devolved upon tho natural heirs of the adopted son, or upon the heirs of 

tho adoptive father. 


Held, following the Full Bench ruling reported as No. 12, Punjab 
Record, 1892, that it was for the defendants to rebut the general pre¬ 
sumption arising in the plaintiffs’ favour against the right of the collateral 
heirs in the natural lino to succeed to property that ha(l bee n inherited by 
virtue of adoption, such adoption being the customary appointment of an 
heir common among agriculturist Jats of the Province. 


No. 74. 

Before Sir Meredyth Ploxvden, Kt„ Senior Jnfhje. 
HIRA SINGH AND NATHU — (Plaintiffs) APELLANTS. 

I r C7'&llS 

MUSSAMMAT RAMI—(D efendant) —RESPONDENT. 

Case No. S9G of 189*2. 

Custom, Inheritance—Jlinjra Jats oj Amritsar tahsil-Remarriage laj 
kareica of icidoio who continues to lire in her husband's house—Absence of 

ceremony—Forfeiture of estate. 

The defendant, on the death of her husband J. S.. continued to reside 
in the house common to tho two brother's J. S. and S. S. t and she a 
a daughter by S. S. The plaintiffs, brothers of J. S. and S. S , thereupon 
sued for their share of the estate of J. S., which they contended had been 
forfeited by the defendant in consequence of her cohabitation with ler 

husband’s brother. 

The parties were Hindu Hinjra Jats of the Amritsar tahsil. 

Held, that by custom such cohabitation did not necessarily entail a for¬ 
feiture of the widow’s interest in her husband’s land. 

Punjab Record, No. 137, 1883, followed and No. 90, 1889, referred to, 

as including evidence in support of the above proposition. 


No. 75- 

Jjc.fovc Fi'izelle cincZ Ttivciz, JJ. . 
CHAUGHATTA —(Defendant)— APPELLANT. 

Versus 

MOHKAM DIN AND OTHERS —(Plaintiffs) 

RESPONDENTS. 

Cose No. 448 of 1892. 

Custom, Inheritance-Land gifted to sister who has died childless — 
Right of husband in presence of brother of deceased—Mama Rajoki, 

* tahsil Gujrat. 

The husband and the brother’s sons of the deceased, Mussammat Bibi 
Rani who had died childless, were rival claimants for the land left by 
her which had been given to her brother (father of the plaintiffs). 
The plaintiffs and the donee were Waraiches of the Gujrat tahsil. 
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Held, that it was for the defendant (the husband) to prove a custom 
entitling him to succeed to land given to his wife only, and intended for 

er benefit and that of her children, and that he had failed to establish 
any such custom. 


Further appeal from the decree of F. Bullock, Esq., Divisional 

Judge , Jhelum , dated 13 th January 1892. 

The facts of the case and the question for decision 

sufficiently appear from the judgment of the Chief Court 
which was delivered by 

Frizelle, J. The land in dispute in this case was given by 
plaintiffs’ father to his sister, the wife of defendant. This 
woman has lately died childless, and plaintiffs sue for possession 
of the land, defendant contending that his late wife had 
received it in full ownership, and that he is her heir. 

We are of opinion that the land was given to de¬ 
fendant’s wife for her own benefit during her life, and to 
go to her children, if she had any. As she is now dead 
and has left no children, we think the laud reverts to 
plaintiffs. Defendant relies on a provision in the Ri'ivaj-i-am 

but this only refers to the case of gift to a daughter 

whose husband is a khanadamad. In the present case, it 
is admitted that the defendant has always lived in his 

father’s house and is in possession of his own land. It 

was for him to prove a custom entitling him to succeed 
to land given to his wife only, and intended only for her benefit 
and that of her children. He has proved no such custom 
and the Rhvaj-i-am is, in our opinion, rather opposed to 
than in favour of defendant’s claim. 

We think therefore the Divisional Judge was right in 
giving plaintiffs a decree. 

The appeal is dismissed with costs. 


Appeal dismissed. 


No- 76- 

Befcrt'c Frizelle arid Rivaz, JJ. 

BIJTA— (Defendant) —APPELLANT. 

Versus 

FAIZ BAKHSH— (Plaintiff) —RESPONDENT. 

Case No. 46 of 1892. 

Section 43, Civil Procedure Code, 188 2-Splitting cause of action 

M K " a 188S t f th<! tl ; Cn “ minor - sued defendant, through 

M. K„ a next fnend, for lu s share of the land left by his grandfather 
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mauza B. He omitted to sue for other land to which ho was equally entitled 
in mauza K. II. and which also had been taken possession of by the defen- 

dant and was still held by him. _ „ 

Held , that the second suit for the recovery of land in mauza K. ti. 

was barred by section 43 of the Civil Procedure Code, the cause of action 

in both suits being one and the same, and the Code of Civil Procedure 

containing no exception in favour of a minor plaintiff suing by his nox 

friend. 


(Defendants) 


No. 77- 

Befcyt'e Sir Mercdyth Plowden, Kt. y Senior Judge. 

MUSSAMMAT ASO AND MTJSSAMMAT CHAN DAN 

(Plaintiffs)— APPELLANTS. 

Versus 

MUSSAMMAT TABI AND ANOTHER- 

RESPON DENTS. 

Case No. 234 of 1893. 

Custom, Inheritance—Widows Aulok Juts of Ferozepore tahM-Po,- 

session of husband's separate land-Mainlenancc 

The plaintiffs, widows respectively of K. S. and T. S., sued 

. . , w c for recovery of two-thirds of W. S. s estate on 

“ E “d Ln'heM^tiyby the four brothers in equal 
Ires,' and remained joint till after the death of the last surviving 

^Uefd, that the claim of the plaintiffs was to represent their husbands 
and that the onus was on them to establish their right to inherit. The 
St of a Widow is primarily to be maintained, though she commonly 

f the « - 3 o ;- in =ii=;r 

for her life. The light oi a wi insufficient to 

ttxzzrzrj: — — — “■ - - 

Ferozepore District. 

Extract from the judgment of Plowden, S. J. There 
are some instances in Hoshiarpur and Jullundur of Hu. 
and Muhammadan widows who have succeeded collaterally to 
the exclusion of persons outside the immediate family. No. 
146 Punjab Record, 1889 (Arains) tahsil Nakodar ; No. . 
Punjab Record, 1889, Nan, Rajputs (Muhammadan) District 
Hoshiarpur ; No 56, Punjab Record 1S*U H.ndu Ra^uts 
tahsil Unah ; and No. Ill, Punjab -Recoid, 1891, Hm 
Rajputs, District Hoshiarpur. But the custom set up ,s 
unquestionably exceptional, and I do not look upon any of these 
eases as of the slightest value in a question among 
Jats in the Ferozepore District. It is highly probable that 


t 



1198 


Nos. 78 & 79, PUNJAB RECORD, 1893. 


the custom, wherever it exists, is of quite recent growth, 

for it is not in conformity with the general principles that 

govern the relations between women and land, and the 
devolution of land. 


No. 78- 

Before Frizelle and Rivaz, JJ. 

MI 88AMMAT UTTI—( Defendant) —APPELLANT. 

Versus 

II III A SINGH— (Plaintiff) —RESPONDENT. 

Case No. 867 of 1892. 

% 

Hindu Jots, Jullundur District-Suit by husband for custody of wife 
ic/iom he has deliberately abandoned—Custom. 


The Plaintiff executed an instrument by which he deliberately aban¬ 
doned his wife, recording that he gave her up and had no further claim 
upon her. 

The plaintiff now sued for the custody of his wife, who was living 
with another man. 


Tho Paries were Hindu Juts of different gots of the Jullundur Dis¬ 
trict. 


llcld, that the husband had deprived himself of all right to the custody 
of his wife. 

Qusere. Whether by custom in the Jullundur District a Hindu Jat 
can divorce his wife. 


No* 79. 

Before Frizelle and Rivaz, JJ. 

MUSSAMMAT JOWAI AND OTHERS— (Defendants)— 

APPELLANTS. 

Versus 

JIWAN— (Plaintiff) —RESPONDENT. 

Case No. 1474 of 1891. 

Custom, Alienation —Arains of tahsil and District Gujrat - Gift to son 
of first cousin in presence of nephews of donor—Adoption. 

Held that no custom was established by which amongst Arains of 
the Gujrat tahsil, a sonless proprietor could make a gift to or adopt a 
son of his first cousin in the presence of brothers’ sons 

Punjab Record, No. 8 of 1891, referred to, and followed. 

Extract from the judgment of Frizelle, J.—As to 
the adoption, the Riivaj-i-am. clearly lays down that there 
is no custom of adoption among the Mussalman tribes of the 
Gujrat tahsil. The evidence also tends to show that if ever 
adoption is allowed, it is allowed only in the case of khanada- 
mads. No instance has certainly been given of an adoption by an 


4 
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Arain, of the son of a more distant relative in the presence of 
his own brother’s sons. 

No 82- 

Before Sir Meredyth Plowden, Kt„ Senior Judge 

and Mr. Justice Roe. 

KHUBI AND OTHERS— (Plaintiffs)— APPELLANTS. 

Versus 

AST KHAN AND OTHERS— (Defendants)— 

RESPONDENTS. 

Case No. 1332 of 1892. 

Jurisdiction of Civil and Revenue Courts -Suit for declaration of plain¬ 
tiffs' right to a partition of the village common land without consent of 
defendants- Question of title-Sections 115 and 117, Punjab Land Revenue 

Act, 1887. 

An application for partition of the vMago common land having been 
refused by a Revenue Officer on the ground that by the terms of the 
wajilyul-arz the consent of all the shareholders was necessary and had not 
been obtained, the present suit was instituted in order to establish the 
plaintiffs’ title in a certain portion of the common land, and for a dec ac¬ 
tion of their right to partition the same without the assent of the other 
co-sharers. The Divisional Judge, being of opinion that the on y qu<* 
involved in the case was whether the land was or was not to be divided 
and that such question could be decided by a Revenue Officer alone under 
section 115 of the Land Revenue Act, dismissed the suit on that ground. 

Held, that the question to be determined in the case was (1) a 
question as to title in the property of which partition was sought; and 
(2) not a question as to the property to be divided, or of the mode of 
making partition; and that the plaintiffs were accordingly on lUed U>aa 
adjudication in appeal whether, so for as it was a matter of civil right, t y 
wcro cmutled to partition of their shares notwithstanding the dissent of 

the defendants. 

No. 15, Punjab Record, 1890, Revenue, Judgment referred to. 

Extract from the judgment of Plowden, S. J.—What the 
effect of a decision in A.’s i.e, plaintiff’s favour may be in a sub¬ 
sequent proceeding by A., i. ... plaintiff for partition before a 
Revenue Officer, we need not decide in anticipation of orders 
yet in existence. It is enough to say that section 115 of the 
Act gives a Revenue Officer power to disallow a partition 

absolutely for good and sufficient cause recorded by him. 

We accordingly hold that 'the plaintiffs in this case are 
entitled to an adjudication in appeal whether, so far as it is 
matter of civil right, they are entitled to paitition of then- 
shares, notwithstanding the dissent of the defendants ; and 
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APPELLANTS. 
(Defendants)— 


that the record should be returned to the Divisional Judge 
under section 562, Civil Procedure Code, for determination of 
th.s question, which he has declined to entertain. 

No- 83- 

Before Sir Meredyth Plorvden Kt, Senior Judge 

and Mr. Justice Roe. 

SIIARAF AND MAKHAN— (Pi,aintiffs) 

Versus 

PIR BAKHSH AND KHODA BAKHSH 

RESPONDENTS. 

Case No. 347 of 1S92. 

u h0 ,n e !, ! V „ ° f 18 P ' Prec " ,p "' 0n - T “’ 0 persons suin e jointly, one alone of 
hZ- rL£r7 Pre - em » i <”'" E *"' of such error oa famine 

The plaintiffs S. and II. sued for pre-emption on the ground that they 
were coi atera s of the vendor. The Divisional Judge finding that 8 . Z 

Toiled C T h t Sm ‘ SSed the SUit in 1010 0n 1)10 S round ‘hat M. having 
jomed with himself a stranger, had thereby forfeited his own right to pro- 

v lupuon. 

Of s B Za K that M ' ' TaS eutitle<1 lo mainlain the suit alone after the name 
OI b. had been struck on of the plaint. 

I. L. R., 5 All., 397, dissented from. 

No. 10, P . R., 1884, distinguished. 


No 84. 

Before Frizellc and llivaz, JJ. 

GAN DA SINGH —(Defendant)— APPELLANT 

t^CFSZCS 

TEHL SINGH AND OTHERS— (Plaintiffs)— 

RESPONDENTS. 

Case No. 329 of 1891. 

Custom, Inheritance-Samrai Jots, tahsil Datala, District Gurdaspur. 
Found, in a suit the parties to which were Samrai Jats of tahsil 

Z ’t K U !T! aSPU1 Di T iCt ’ that they Were e0Ve,Dcd b >’ ‘he chundatcand 
and not by the pagicand rule of succession. 

Punjab Record, No. 134 of 1892, referred to. 

Extract from the judgment of Fiuzelle, J._The case 
was remanded by this Court for special inquiry with reference to 
the instances which have occurred in the parties tribe and 
viHage Only one instance has been found in the village, and 

a doubtful one in another village. These were instances of 
“ succession : but we are of op i nion that one lnstence * 

not su&cient to override the Rocaj-i-am, specially in a 
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District and a talisil in which there is no doubt that the chunda- 
tvand custom still exists to a considerable extent. The Ritcaj- 
i-am seems to us in this case to be entitled to much weight. 
It carefully separates the villages and gots which observes one 
custom or the other, and deserves additional weight as regards 
the present parties from the fact that it was signed by their 
father, Kanliaya Singh. 


No. 88- 

Before Sir Meredyth Ploivden, Kt., Senior Judge, 

and Mr. Justice Roe. 

GUJAR SINGH— (Plaintiff)— APP ELLA NT. 

Versus 

MOHRU AND OTHERS — ( Defendants) —RESPONDENTS. 

Case No. 33 of 1892. 

Custom, Alienation — Gondal Jots, talisil Garshankar, Hoshiarpur Di$-~ 

trict—Ancestral land — Mitakshara. 

' M. S , a Hindu Gondal Jut of tah^il Garshankar, had three sons, M., H., 
and H. S., who divided his estate. H. S. died sonless, and a son of H. 
claimed his whole share, as adopted son. M. successfully sued for half of 
land of H. S., and mortgaged this half for Rs. 800. 

The plaintiff, son of M. sued II, and his other son and the mortgagee 
to sot aside the mortgage for Rs. 800 on the ground that it \Vas mortgage 
of ancestral land and not made for necessity. It was found by the first 
Court that the alienation was valid to the extent of Rs. 270. On defen¬ 
dants’ appeal the Divisional Judge, without going into the merits, held 
that the land was not ancestral land as defined by the Mitakshara law 
as being land inherited by M. from his brother II. S., and that the plain¬ 
tiff could not therefore contest his father’s act with regard to it. 

Held , that the land in suit having descended from M S the common 
ancestor of M. and II. S. was ancestral land within the customary mean¬ 
ing of the term. 

Extract from the judgment of Roe, J.—There can be no 
question, on the facts just stilted, that it is ancestral land within 
the customary moaning of the term that is, land with regard to 
which custom recognises the right of the descendants of the com¬ 
mon ancestor from whom the land came to restrict the actual 
holder’s power of dealing with it. It is this definition, and not 
any given by the Mitakshara , that must determine plaintiff’s power 
of interference in the present case, and the fact that the pleaders 
in the Divisional Court may have accepted the Mitakshara 
definition is in our opinion immaterial. 
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No- 89. 

Before Sir Meredyth Plowclen , Kt., Senior Juclye. 

JANA AND ANOTHER— (Defendants)— PETITIONERS. 

Versus 

MAHANDA—(Plaintiff)—RESPONDENT. 

Case No. 854 of 1892. 

Burden of proof—Material irregularity . 

Plaintiff sued as the adopted son of P. to recover land in possession 
of the defendant. Both the lower Courts concurred in finding that the 
adoption which was the only title the plaintiff set up, was not proved. 
But the Divisional Judge, finding that defendant had failed to establish 
his right to more than half the land in suit, gave plaintiff a decree for 
the other half, which on plaintiff’s death had been entered in plaintiff’s 
name. 

Held, that the plaintiff having failed to prove his adoption by P. 
the suit ought to have been dismissed in toto, and that it was irregular 
to enter into the question whether defendant could prove a title to half, 
and on his failing to do so to give the plaintiff half. 


No. 90. 

Before Sir j\feredytli Ploicden , Kt., Senior Judge , and 

Mr. Justice Benton. 

BIR SINGH AND OTHERS— (Defendants) —APPEL 

LANTS. 

Versus 

CHAMILA AND OTHERS —(Plaintiffs) —RES¬ 
PONDENTS. 

Case No. 961 of 1891. 

Custom, Gift—Hindu Jaduhansi Rajputs, Alras got, of Banco la, 
tahsil Kharar, District Umballa. 

Held, the provisions in the Riwaj-i-am being in favour of the plain¬ 
tiffs, that the defendants had failed to prove any custom by which a 
sonless proprietor was competent, without the consont of all the icarrisan 
jaddi, to distribute his land unequally among his heirs. 

No. 91 

Before Frizclle and Rivaz, JJ. 

. ATM A RAM— (Defendant) —APPELLANT. 

Versus 

MEHARDIL KH AN— (Plaintiff) —RESPONDENT. 

Case No. 1479 of 1891. 

Act IV of 1872— Pre-emption—Fraud—section 18, Limitation Act, 1877. 
In a suit for pre-emption, which was prima facie time-barred, the 
plaintiff relied upon section 18 of the Limitation Act as operating to save 
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the claim. The specific allegations of fraud made in the plaint wore 4 
found not to be substantiated, but the lower Courts held that (lie plaintiff was 
entitled to the benefit of the section upon the grounds : — 

(1) . That the purchaser was already in possession as mortgagee. 

(2) . That the witnesses to the execution of the deed of sale wero 

Hindus, and were not taken before the Sub-Registrar, 

(3>. That the vendor now admits that he agreed with his pur¬ 
chaser to conceal the fact of the sale in order to defeat the 
right of pre-emptors. 

(4). That the plaintiff had no knowledge of the sale. 

(5>. That great delay occurred in applying for mutation of names, 
the first intimation to the patwari being given in February 
1SS9, and tbo proceedings even after that suspiciously 
hanging fire until August 1890. 

Held, that as the plaintilf had failed to substantiate the specific acts 
relied upon in his plaint as constituting the fraud practised upon him, 
the Court could not feel satisfied upon the grounds stated that aDy active 
concealment of the sale had taken place, and that the suit therefore 
failed. 

No. 40, Punjab Record , 1879, No. 3, Punjab Record, 1882, and /. 

L. /?., 15 Calc., 533, referred to. 

Extract from the .judgment of Rivaz, J.—The rulings 
of this Court have very fully explained the principles which 
should govern the decision in cases like the present. hen 
“ a sale of land subject to the right of pre-emption is made 
“ without previous notice to the pre-emptors, if the vendor 
“ and vendee intentionally conceal the fact of sale, the pre- 
“emptor is kept from the knowledge of his right to sue 
“by a fraud, of which the vendor and vendee are alike 
guilty. * * * * The mere omission by a vendor to give 

“ due notice to a pre-emptor is not a fraud, even if the 
“omission is intentional,” (Civil Judgment No. 46, Punjab 
Record , 1879). Again, “ In all cases where fraud is alleged, 

“it ought to be set forth specifically in particular and in 
“ detail, so that the person against whom it is charged may 
“ have a fair opportunity of knowing what he has to meet 
“ * * * The particular acts and intents which a Court 
“ considers to constitute fraud, should be clearly and specifically 
“found,” (Civil Judgment No. 3, Punjab Record of 1882; 

cf I. L. R., 15 Cafe., 533). 

Now, in the present case, as already noted, the plaintiff 
has signally failed, to substantiate the specific acts which he 
relies upon in his plaint as constituting the fraud practised 

upon him. __ - 


1204 


No. 92, PUNJAB RECORD, 1893. 


No- 92- 

Before Frizelle and Rivaz, JJ. 

THAN SINGH— (Plaintiff) —APPELLANT. 

Versus 

KAZIM ALI AND OTHERS— (Defendants)— 

RESPONDENTS. 

Case No. 836 of 1891. 

Application under section 318, Civil Procedure Code, for psssession 
of house purchased at sale in execution of decree —Refusal of suck ap¬ 
plication—Subsequent suit for possession—House sold privately by judgment- 
debtor before grant of certificate of sale—Irregularities in attachment 
and sale — sections 244, 311, 316 and 318, Civil Procedure Code. 

In 1884 the plaintiff purchased at an auction sale in execution of a 
decree against T. S. and M. S., the house now in dispute, and the sale 

was confirmed on 27th March of the same year; but the certificate of 

sale was not granted till the 9th April 1888. On the 19th May 1887, 

T. S. sold the house in question to the defendants, N. A. (since dead) 

and K. A. In 1890 the plaintiff applied under section 318, Civil Procedure 
Code, to be put in possession of the purchased property, and on the 
19th May of that year his application was refused as time-barred. 

In a suit now brought by the plaintiff (auction-purchaser) against 
T. S. and his vendees for recovery of possession of the house in dispute, 
it was contended for the defendants : 

(1) that prior to the grant of a certificate—and therefore before 
the plaintiff had acquired an absolute title—the house had 
been sold privately, and that such sale lvas valid ; 

(2) that no suit would lie as the plaintiff had failed to obtain 
possession under section 318, Civil Procedure Code. 

Both the lower Courts dismissed the plaintiff’s suit,—the first Court 
because of certain irregularities which it considered took place in attach¬ 
ing the property and publishing the sale: the Divisional Judge because 
he considered that the plaintiff's title not having become absolute till the 
grant of a certificate in 1888, T. S. was at liberty to sell in 1887, and 
also because the plaintiff had failed to obtain possession in a proceeding 
under section 318, Civil Procedure Code : 

Held, (1) that under the provisions of section 314 and 31G, Civil Procedure 

Code, the plaintiff’s title must be taken to have vested 
in him on the 27lh March lf-84, which was the date 
cf the confirmation of sale, and that the delay in ob¬ 
taining a certificate of sale till 1888 did not of itself 
render the sale by T, S. to the other defendants in 1887 
a valid sale or a sufficient answer to the suit: 

(2) that the failure of an auction-purchaser to obtain delivery 
of possession under section 318, he not being a party to 
the suit, was not in itself a bar to a regular suit for possession. 

58 P. R., 1888, dissented from. 
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Extract from the judgment of Rivaz, J. — It will be 
observed that under section 314, Civil Procedure Code, a sale of 
immoveable property in execution of a decree does not become 
absolute until it has been confirmed by the Court, and under 
section 316 when a sale has become absolute by such con¬ 
firmation the Court shall grant a certificate which shall bear 
the date of the confirmation of the sale, and “ the title to 
“ the property sold shall vest in the purchaser from the date 
“ of such certificate and not, before. ” The sale in the present 
case was confirmed on the 27th March 1884, and the 
certificate granted in 1888 should have borne that (late. As 
a fact, the certificate recites the 27th March 1884 as the 
date of the confirmation of the sale, and the 9th April 1888 
as the date of the grant of the certificate. I doubt if the 
purchaser can be prejudiced by the omission of the Court 
to grant a certificate at the proper time or to affix the 
correct date thereto when granted. Moreover, this Court has 
held in Civil Judgment, No. 27, Punjab Record of 1892, 
that the inability to produce any certificate of sale at all 
is not fatal to a suit by an auction-purchaser to recover 
possession from a i>arty to the suit in which the decree was 
passed, or his representative in interest. I think then that 
we should hold in the present case that the sale having been 
confirmed upon the 27th March 1884, the delay in obtaining 
a certificate before 1888 does not of itself render the sale 
by Thakar Singh to the other defendants in 1887 a valid 
sale or a sufficient answer to the suit. 


No 93. 

Before Frizelle and Rivaz , JJ. 

MALAGIR— (Plaintiff) —APPELLANT. 

Versus 

JAGIR— (Defendant) —RESPONDENT. 

Case No. 394 of 1892. 

Custom— Adoption—Jagi Rajputs of Bhagxcanpura, lahsil Shakargarh, 
Gurdaspur District—Effect of a son being subsequently born to the adoptive 

father. 

In December 1874, J., who was then sixty-five years of age, sonless, 
and without hope of begetting a son, executed in the presence of a large 
gathering of the neighbours and brotherhood, a deed of adoption m favour 
of the defendant, a foundling, whose parentage was not knowm The deed 
was attested by a large number of the| brotherhood m token of their 

approval. 
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BKtA In 7877 Mussammat M., one of the wives of J., gave birth to a son (the 
plaintiff), anil in the following year J. died. Mutation of names then took 
place, apparently with the consent of both widows, in favour of plaintiff 
and defendant, each being recorded owner of half the estate. An applica¬ 
tion by the defendant in 1801 for partition gave rise to the present suit, the 
plaintiff denying the adoption of the defendant and his right to share in 
the property. 

l>!, as to the factum of the adoption, that it was proved. 

Held, also, as to the validity of the adoption, that in the absence of 
any near collaterals of .7 at the time the adoption was made, the adoption 
should be held to be valid by reason of the assent of the brotherhood and 
others whose consent might fairly be deemed necessary. 

IIchi, also, as to the effect of the adoption, that by clause 18 of the 
Ritcaj-i-am, nothing having been urged in the lower Co art to the contrary, 
the natural son and the previously adopted son would share the father’s 
property equally. 


No. 94- 

Before Frizelle and Rivas, JJ. 

PARMAN AND OTHERS— (Plaintiffs) —APPELLANTS. 

Versus 

GIAN SINGH AND OTHERS— (Defendants)— 

RESPONDENTS. 

Case No. 263 of 1891. 

Custom—Adoption—Dhaliical Jots, Ludhiana District — Adoption by 
deed—Course of treatment. 

The mere execution of a deed of adoption by a Dhaliwal Jat of the 
Ludhiana tahsil, in favour of a collateral, found to have been neither pre¬ 
ceded nor followed by any treatment of the said collateral as a son, held to 
be insufficient to constitute by custom a valid adoption. 

No- 97. 

Before Frizelle and Rivaz, JJ. 

MUSSAMMAT LACHMT— (Plaintiff) —APPERLANT 

Versus 

DIWAN AMIN CHAND AND OTHERS— (Defendants)— 

RESPONDENTS. 

Case No. 602 of 1892. 

Civil Procedure Code, sections 365, 366, 367 and 582 -Suit In, tc.dow 
with life interest to recover from collaterals property of her deceased hus- 
Z representative of such uidoio for the purpose of continuing 

' f " PPe f ° n s deoth ~ Dal Brahmins of Kanjrur, tahsil 

The plaintiff, who was ,he widow of one H. R„ sued io recover from 
U,e defendants, collaterals of H. R„ a portion of her husband’s estate of 
which it was alleged they had taken wrongful possession. During the 
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pendency of her appeal in the Chief Court, the plaintiff died, and applica¬ 
tions by the widows of other collaterals of IT. R. who claimed to be brought 
upon the record and to continue the appeal as representatives of the 
deceased appellant, were resisted by the defendants on the ground that 
as the deceased had only a life interest in the property and practically 
left no heir the succession going to the heirs of her deceased husband— 
the right to appeal did not survive, and that the appeal ought there¬ 
fore to abate. 

The deceased IT. R. was a Dat Brahmin of Kanjrur, tahsil Shakargarh, 
Curdaspur District. 

FI eld, that the right to appeal survived to the heirs, whoever they 
might be, of the late II. R. 

Held, also, that as all the parties interested in the result of the 
present applications were parties to a nexv suit brought in order to 
determine the question of the right to succeed to the property of U. R. 
the proper order to pass at the present stage was to direct under section 
3G7, Civil Procedure Code, that the appeal should be stayed until the fact 
as to who was the legal representative of Mussammat I ., had been tried and 
determined in such suit. 


No. 101- 

Before Sir Mcrcdyth Plowclen, Kt., Senior Judge, and Mr. 

Justice Benton. 

ICARM DIN & OTHERS— (Plaintiffs)— APPELLANTS. 

Versus 

GURDITTA & ANOTHER —(Defendants) —RESPDTS. 

Case No. 1042 of 1891. 

Custom—Alienation by sonlcss proprietor—Muhammadan Jots of the 
Sanghar got of mauza Jalla Khera , tahsil Amritsar—Objections to the 
alienation by collaterals in the sixth generation—Burden of proof— Locus 
standi of reversioners. 

Found in a- suit the principal parties to which were Muhammadan 
Jats of the Sanghar got of mquza Jalla Khera in the Amritsar tahsil, that 
an alienation of ancestral land by a sonloss proprietor to a stranger with¬ 
out necessity, in the presence of collaterals descended from a common 
ancestor in the sixth generation from the alienor, was invalid as against 

the customary heirs. 

There is no definite rule to be deduced from the reported cases that 
up to a determinate degree of propinquity it is to be presumed that kins¬ 
men have a right to impeach alionations of ancestral property by a 
sonless heir, and beyond that degree it is to be presumed that they have 

not. 

As a general rule, among the land-owning tribes in the Punjab, no 
holder of ancestral land, whether or not he has male issue, has a wholly 
unrestricted power to dispose of such land at pleasure, and, in the 
absence of necessity, and when any control over a land-holder’s power to 
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alienate ancestral land exists, it resides in the person who would, in 
default of alienation, take the land as heir. 

A\ hen the competency of a sonless land-holder to make a transfer of 
ancestral land is questioned by His reversionary heirs, the fact that they 
are reversionary heirs suffices to give them a locus standi. The exact 
degree of their propinquity or remoteness is, with other circumstances, 
a material element in determining whether the presumption against the 
competency of such a transfer without the consent of the heirs, near or 
remote, has been rebutted, the force of the initial presumption varying 
according to all the known circumstances of the case. 

Punjab Record , No. 50 of 1880, distinguished ; 

»» ,, 107 of 1887, F. B., referred to ; 

»> ,, 15 of 1888, referred to ; 

•i .. 100 of 1803 referred to ; this was a similar case 

of Hindu .Tats of Amritsar tahsil, and a similar rule was laid down, 130 
P. R. 1803 is to the same effect. 

No. 102- 

Before Frizelle and Rivaz, J.T. 

MAULU— (Defendant) —APPELLANT. 

Versus 

FAZAL AHMAD AND OTHERS -(Plaintiffs)— 

RESPONDENTS. 

Case No. 607 of 1892. 

Custom—Alienation—Pasical Gujars, tahsil Kharian , Gujrat district _ 

Poxccr of sonless proprietor to adopt or make a gift of his land to sister's 
son in the presence of collaterals in the fourth and fifth degrees. 

Found in a suit the parties to which were Paswal Gujars of tahsil 
Kharian in the Gujrat district, that it was not competent to a sonless 
proprietor to adopt, or make a gift of his ancestral land to his sister’s son 
in ihe presence of collaterals in the fourth and fifth degrees. 

Punjab Record , No. 8 of 1891, referred to, in which the same Riwaj-i-am 
was relied on. 


No- 104. 

Before Frizelle and Rivaz, JJ. 

SUNDAR & OTHERS— (Plaintiffs) —APPELLANTS. 

Versus 

MUSSAMMAT ROHONSU «fe OTHERS— (Defendants)— 

RESPONDENTS. 

Case No. 1022 of 1891. 

Limitation Act, 1877, Schedule II, article J42 -Uncultivated village 
lands farmed by Government to a stranger for terms of settlement—“ Dis¬ 
continuance of possession." 

About 1858, the land in suit, which had been left uncultivated by 
the proprietors, was farmed to K., the lambardar of a neighbouring village, 
to cultivate and hold for the period of settlement. 
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On the 20th April 1859, reciprocal agreements were executed by K. 
and the proprietors, whereby tho latter agreed to relinquish and the former 
to accept the land and be responsible for the rovenuc assessed thereon 
during the term of settlement ; and entries to the above effect were made 
in the Revenue Records. In 1861, and again in 1864, attempts were made 
by some of the proprietors to regain possession of their shares of the 
land, but their applications were disallowed on tho ground that the term 
of settlement had not then expired. Other proceedings with reference 
to the land look place at the revision of settlement in 1868-69, but during 
both the first regular and also the revised settlements the original pro¬ 
prietors continued to be recorded as maliks. 

The old settlement having expired and a new settlement being in 
progress, the old proprietors applied to be restored to their ancient rights. 
The plaintiffs, representatives of K. and his associates in the farm, now 
sued for a declaration that they (tho plaintiffs) are entitled to retain 
proprietary possession of the land on the gronnd that the defendants had 
lost their rights by a “ discontinuance of possession ” within the meaning of 
article 142 of the second schedule of the Limitation Act, 1877, such discon¬ 
tinuance of possession having lasted over twelve years. 

Held, that the terms'" dispossession " or “ discontinuance of posses¬ 
sion " did not apply to the case of a permissive occupation by another, or 
an occupation which recognized the proprietary right of another, such 
occupation being made with the view of holding in lieu of that other for a 
stated period, on the expiry of which it was contemplated that possession 
shall be restored to the original owner. 

Held , also, that the plaintiffs had failed to prove such discontinuance 
of possession by the defendants for over twelve years as was contemplated by 
article 142 of the second schedule of the Limitation Act, and that their suit 
had been lightly dismissed by the lower Courts. 

Punjab Record , No 41 of 1881, and l. L. R., 17 Calc., 137, (P. C.) distin¬ 
guished. 

Further appeal frenn the decree of G. W. Rivaz , Esq., Divisional 

Judge , Iloshiarpur , dated 30 tli June 1891. 

Nanak Bakhsh, for appellants. 

Sarbadhicary, for respondents. 

The judgment of the Court which states the facts and 
the question for decision, was delivered by— 

Rivaz, J. —The broad facts of this case are practically 
undisputed, and are admitted or found to be as follows : 
About the year 1857, it was brought to notice that a 
considerable quantity of land in several villages in the 
Kangra district was lying uncultivated owing to the poverty 
of the owners, resulting from bad harvests and other causes. 

An inquiry was therefore ordered and made as to the 
best mode of meeting the difficulty and providing for the 
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cultivation of the land, and as one of the results of this 
inquiry, the land now in suit, situated in mauza Panjral, 
and admittedly owned by Dhari and others, was made over 
to Kundan, the lambardar of a neighbouring village, to 
bring under cultivation and hold for the term of settlement. 
Upon the 20th April 1859, written agreements were taktn 
both from Kundan, and the proprietors, Kundan’s agreement 
recited that the land, the property of Dhari and others, 
was lying uncultivated, that he (Kundan) agreed to take it 
and bring it under cultivation, and hold it for the term of 
settlement according to settlement rates, paying the revenue for 
the whole period. The proprietors executed what is described as 
an inkar-itama expressing their inability to cultivate the land, and 
their consequent relinquishment of it. The entries in the Revenue 
Records, which followed this arrangement were as follows : — 
As regards Kliata No. 224, Kundan, f/abiz haqiyat, 
Oobind and Gokal, sons of Dhari, Kalian, son of Phallu, and 
Bishnu, ghair gabizan , three shares. 

Kh&ta No. 809, Kundan, thekadar , according to the order 
of 20th April 1859, for the period of settlement of the haqiyat 
of Govind and Gokal, sons of Dhari, and Bishnu, asl malikan 

Notwithstanding the above circumstances and entries, 
Bishnu, one of the original proprietors, applied in 1861 for 
partition of his share. Kundan naturally objected and made a 
statement in which he set out the history of his possession, 
mentioned that he had associated five co-sharers with himself 
and brought the land under cultivation,, and claimed to hold 
the land for the term of settlement as arranged, after which, he 
stated ambiguously, he did not much care what happened. 
Either Bishnu might get the land, or the Government make 
its own arrangements. The application was of course dis- " 
missed, the order being that the petitioner could not get the 
land for the period of settlement. In 1864, Bishnu and 
Gobind made another attempt to regain possession of the 
land, but this application failed in limine as the petitioners 
would not affix the stamp required from them. At the time 
of the revision of settlement in 1868-69, the question was 
mooted as to whether the original owner, or the farmer, was 
to be recorded as proprietor in the papers. The Superin 
tendent of Settlement recommended, on the 3rd March 1869, 
that the original proprietors should be entered as malike, but 
t e xtra Assistant Commissioner ordered, on the 7th March 
1869, that where a new proprietor had stepped in on account 
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ivate the land, the 

of the refusal of the old proprietor to cult 

former should be considered the owner. r lhe only efleet ^i\en 
to this order in the settlement papers was that in the hheivat 
in the column for remarks opposite khatas Nos. 224 and 
309, it is noted that, .with reference to the said order, Kun- 
dan should be considered owner. The entries themselves re¬ 
mained unaltered, and I am inclined* to think that the order 
of the Extra Assistant Commissioner which was probably 
ultra vires , has little or no real bearing upon the merits of 
the present dispute. During the settlement now in progress 
the old proprietors have applied to be restored to their ancient 
rights and to possession, upon the ground that the term of the 
old settlement has expired, and with it the rights of the far¬ 
mer, and his representatives ; and the Revenue authorities 
appear to have conceded the claim of the old owners to be 
reinstated. Hence this suit .by the representatives of Kundan 
and his associates against the heirs of the original owners for a 
declaration that they (the plaintiffs) are entitled to retain pro¬ 
prietary possession of the land. 


The lower Courts have dismissed the suit, and the plain¬ 
tiffs contend on appeal to this Court that the defendants have 
lost their rights by a “ discontinuance of possession ” within 
the meaning of article 142 of the second schedule of the Limita¬ 
tion Act, which has lasted over twelve years. 

I think it must be conceded, upon a correct view of the 
facts, that the intention in 1859 of all parties concerned, viz., 
the Government, the farmer, and the original proprietors, was 
that there was to be no final forfeiture by the origi¬ 
nal owners of their proprietary rights, but that to meet a 
special emergency those rights must remain in abeyance for 
a fixed term—the period of settlement—and entire control over 
the land remain with the farmer for that period. So far as 
the matter was considered at all, T believe that it was contem¬ 
plated that the original proprietors should be reinstated at the 
end of the term ; that there was no intention of any final 
abandonment by the proprietors, or of any permanent disposses¬ 
sion either by Government or the farmer. Unless therefore 
the law of limitation, as enacted in article 142 of the second 
schedule of the Limitation Act, steps in peremptorily, and renders 
the contemplated arrangement impracticable, I see no good reason 
for refusing to restore the defendants to their original position 

as proprietors. 
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T-he provision of law with which we now have to deal 
was very fully considered by this Court in a case which re¬ 
sembles the present in some of its broad features, though in 
other respects there are important distinctions, viz ., Lutf AH 
v. Khushicakt Rai (Punjab Record , No. 41 of 1881). There 
a general principle was enunciated by Plowden, J., cover¬ 
ing cases like the present case, and that then under considera¬ 
tion. “ There may be,” it was observed, very material 
differences in the circumstances attending the exclusion of 
proprietors from the possession and enjoyment of their 
estate : and it will be readily understood that the circum¬ 
stances may differ so essentially as to affect the law of 
limitation applicable to a suit for recovery of possession. It 
appears to me that there are two classes of cases, which 
are essentially different. When upon the occasion of a 
settlement, a proprietor is in proprietary possession of his 
estate and asserts his proprietary title, and it is formally' 
recognized, but in consequence of his refusal to engage for 
the revenue, he is excluded from the enjoyment of his 
estate, which is therefore transferred by the Government to 
a farmer for a defined period, it is intelligible that there 
is not such a discontinuance of possession, or dispossession, 
as would support a plea of limitation under article 143 of 
Schedule II, Act IX of 1871 (article 142, Schedule II, 

“ Act XV of 1877) so a suit brought at the sxpiration of 
such period for recovery of proprietary possession. The 
proprietary title of the excluded owner is in no way challeng¬ 
ed by his exclusion and by the temporary substitution of the 
farmer for the owner, and there is no occasion for his 
invoking the aid of the Courts till the period of settle¬ 
ment has expired, to protect a title which is not questioned. 
But the facts are essentially different, as it seems to me, 
when a proprietor in possession of his estate at the tiraJ 
of settlement omits to assert his proprietary title, and it 
is in consequence ignored, and when proprietary possession 
of his land is given to a stranger by the Government, even 
for a limited period, in consequence of his omission to claim 
the incidental right of engaging for the revenue assessed 
upon his land. Putting aside entirely the question whether 
there has been adverse possession, it seems to me quite 
intelligible that in such a case there has been such a dis¬ 
continuance of possession by the owner, accompanied by 
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possession by the farmer, or such a dispossession of the owner, 
as will bar a suit for the recovery of proprietary possession 
“ brought by the latter at the expiration of the period of 
farm. In such a case it appears to me that the proprie¬ 
tary title of the owner is challenged, and that it is quite 
in conformity with the principle of the limitation law which 
requires the prompt assertion of disputed rights and dis¬ 
courages inquiry into stale demands, to hold that a claim 
to proprietary possession at the expiration of the period 
of settlement is answered by proof of the fact of dis¬ 
continuance of proprietary possession by the alleged owner, and 
of possession by the farmer by the act of Government, at 
the commencement of the settlement, even though the farmer 
has not assumed to be proprietor. Ihe characteristic dif¬ 

ference between the two classes of cases is that in the for- 
*“ mer the proprietary title of the excluded owner is iccog- 
nized at the time when he is ousted from enjoyment of his 
estate, and, in the latter, it is not, and this is an essential 
matter when the whole question is, whether the suit foi 
proprietary possession is brought within the period limited 
by law.” The case of 1881 was found to fall under the 

second of the above classes. The present case in my opinion 
comes within the first class. 

The case before their Uordsliips of the Privy Council (on 
appeal from this Court ,—Muhammad Amanulla Khan v. 
Badan Singh, /. L. R., 17 Calc., 137* appears to me to fall 
under the same category as that decided by this Court in 1881. 
In the case before the Judicial Committee the original owners 
in 1838 declined to take the land and engage for payment 

of the revenue. Up to 1842, the land was held by the Col¬ 

lector kham tahxit , and it was then only that the settle¬ 
ment was made with the lambardars * of the village, the ori¬ 
ginal owners being, it would appear, entirely ignored. On 
these facts it appeared “ to their Tordships to be clear that 
when there was this refusal on the part of the plaintiffs, 
or their ancestors, to make the engagement for the pay¬ 
ment of the revenue, and the Government made the engage¬ 
ment with the villagers, the defendants, there was a dis¬ 
possession, or a discontinuance of possession, of the plain- 
“ tiffs within the meaning of the article” (142). The decision in 
Lutf Ali v. Kuakwakt Rai was quot ed to th eir Uordships, and 

^Reported as Punjab Record, No. 23 of 1890. 
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was not dissented from, though one passage from the judgment 
is quoted and criticised upon grounds which are not very clearly 
intelligible to me. 

I do not think that there is anything in their Lord- 
ships judgment which distinctly refuses to recognize the dif¬ 
ference between the two classes of cases observed upon in 
Punjab Record , No. 41 of 1881. It appears to me that the 
distinction insisted upon is one which must be recognized. I 

cannot believe that the law of limitation renders it impossible 

% 

for all the parties concerned to arrange that a proprietor 
shall under certain circumstances relinquish possession of his 
land for a term exceeding twelve years, and still remain pro¬ 
prietor and re-enter his land at the close of the period, I do 
not think that the terms “ dispossession ” or “ discontinuance 
of possession ” can apply to a case of a permissive 
occupation by another or an occupation which recog-* 
nizes the proprietary right of another, and is with a 
view of holding in lieu of that other for a stated period, 
when it is contemplated that possession will he restored to 
the original owner. Cf. Gobind Lai Seal v. Dahcyidro LTath 
J\Lullick (/. L. R., G Calc.y 311), and Leigh v. Jack (L. R., 5 
Ex. Div.y 264). 

I would hold that the plaintiffs in the present case have 
failed to prove such “ discontinuance of possession ” by the 
defendants for over twelve years as article 142 of the second 
schedule of the Limitation Act contemplates, and would there¬ 
fore dismiss this appeal with costs. 

I rizelle, J.—My view of the case is this. The suit 
ought to have been brought against Government as well as 
the present respondents, as Government dispossessed the pro¬ 
prietors in 1858, made over the land to Kundan for the 
term of settlement, and is now prepared to restore it to the 
defendants. Government was not a party to the suit, but 
we know that it admits the claim of defendants. It seems 
to me that whether or not there was a dispossession of the 
proprietors in 1858 within the meaning of article 142 of the 
second schedule of the Limitation Act, and whether or not 
the defendants would succeed if Government opposed their 
claim and denied their right to re-entry, as Government admits 
their right, and plaintiffs’possession has certainly been permissive 
as far as Government is concerned, and they, or Kundan, un¬ 
doubtedly received the land for the term of settlement only, 
they are not entitled to the decree they ask for. They have 
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not perfected their own title. I think the case differs con¬ 
siderably from /. L. H.y 17 CW<\, 137. In that case, appa¬ 
rently, the settlement was made with the rest of the proprie¬ 
tors of the village, as proprietors, and not as farmers only, 
and no distinction was made between the way in which it 
and the other land belonging to the persons engaged with 
was to be held. Government also did not (at the new settle¬ 
ment) recognize the rights of the heirs of the former pro¬ 
prietors, for they were referred to a Civil suit, and apparently 
the possession of the persons settled with and their represen¬ 
tatives would have been adverse as regards Government. In 
the present case the facts are altogether different in these 
respects. 

I concur in dismissing the appeal. 

Appeal dism issed. 


No. 106 

Before Benton , J. 

MUX A MAI-— (Plaintiff)— APPELLANT. 

Versus 

BASANT MAL AND OTHERS— (Defendants)— 

RESPONDENTS 

Case No. 24 of 1893. 

Suit for possession of land and for damages by way of mesne profits— 
joint holding- Amendment of plaint in the Chief Court into a suit for a 
declaratory decree only. 

Tho plaintiff and B. M. were owners in equal shares of a holding 
which was joint, though the cultivation was separate. 

In 1888, B. M. exchanged a portion of the land in his occupation 
for land belonging to the other defendants in the suit, who proceeded 
to plant trees and sink a masonry well upon the land they had thus 
acquired. In 1892, the plaintiff sued to recover possession of the plot 
which held the trees and well, alleging that he had been forcibly evicted 
therefrom : both tho Courts below finding this allegation against the plain¬ 
tiff, dismissed his suit. 

At tho hearing of his appeal in the Chief Court tho plaintiff was 

permitted to amend his plaint into one for a declaratory decree only. Such 

amendment having been objected to by the respondent on the ground 

that it was equivalent to instituting a fresh suit inconsistent with t^e 

previous claim ; 

Held that tho plaintiff co-sharer was entitled to maintain Ins joint 
possession over tiro whole land ; that there was no real inconsistency 
between the original and the amended plaints ; and that tho proper relief 

was by a declaratory suit. 
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No 107- 

Bcfore Sir Mercdyth Plowden, Kt., Senior Judge, and 

Justice Benton. 

BAKHSHI & OTHERS— (Plaintiffs) —APPELLANTS. 

Versus 

RAHIM DAD— (Defendant) —RESPONDENT. 

Case No. 1031 of 1891. 

Custom Alienation—Muhammadan Kanial Jats oj mauzti Dhok Kanial, 
Jhelum tohsil—Gift by soJiless proprietor of his whole ancestral land to 
daughter s husband, who was also the donor's sister's son, and descended 
from the same paternal grandfather. 

Found in a suit the parties to which were Kanial Jats of the Jhelum 
talisil, that a gift of the whole of his ancostral land made in his life¬ 
time by a sonless proprietor in favour of his daughter’s husband, who was 
also a sister’s son of the donor and descended from his paternal grandfather, 
was invalid by custom as against the brother’s son of the donor, the onus 
resting on the donee to prove the validity of the gift. 

53 P. R. 1884, not followed because there the onus was wrongly 
laid, 132 P. R. 1890 distinguished as based on a peculiar Wajib-ul-arz and 
Riwaj-i-am. 


No. 108. 

Before Frizelle and Benton, JJ. 
BAHADAR AND ANOTHER— (Defendants) 

APPELLANTS. 


Versus 

M USS A MM A1 BTIOLI AND OTHERS— (Plaintiffs)— 

RESPONDENTS. 

Case No. 308 of 1892. 

Custom—Alienation—Will— Aicans of the Jhelum District-Bequest of 
whole of testator s land to his daughters in presence of brother. 

hound, in a suit the parties to which were A wans of the Jhelum Dis¬ 
trict that no custom was proved enabling a sonless proprietor to make 
a valid disposition of his ancestral property by will in favour of his 
daughters in the presence of a brother. 

Punjab Record, No. 121 of 1886, referred to. 


Extract from the judgment of Frizelle, J.—We have 
consulted all the authorities cited in plaintiffs’ favour ancl 
find that there is not one of them which would justify a deci- 
siou upholding such a will, and .plaintiffs have not succeeded 
m adducing evidence sufficient to prove its validity. The 
lizivaj-nama is against it. This only allows gifts to daugh¬ 
ters when accompanied by possession, and provides that wills 
are governed by Muhammadan law. I„ the present case, 
there was certainly no gift accompanied by possession. The 
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deed relied upon is a will executed, if executed at all, when 
the testator was on his death-bed, and according to Muham¬ 
madan law he certainly would not have had the power to 
make the bequest without the consent of defendant. Even 
if no weight attached to the entry in the Ritcaj-nama re¬ 
garding wills, the other evidence in the case does not prove 
that deceased had the right by custom to dispose of his an¬ 
cestral property as he wished. The nearest case we can find 
in point is Punjab Record, 121 of 188G, referred to by the 
District Judge. That was a case among the same tribe and 
in the same part of the country, and though the Riu aj-i-am 
was moro in favour of the power of will than in the present 
case, it was held that there was no established custom by 
which a soilless Awan could dispose of his property by will. 
On the evidence produced in this case we are unable to come 
to a different conclusion. We therefore reverse the decree of 
the Divisional Judge and restore that of the first Court dis¬ 
missing the suit with costs. 

Appeal allowed. 


No. 111. 

Ref ore Sir Mcredytli Plow den, KfSenior Judge, and j\fr. 

Justice Bullock. 

WAZIRA AND OTHERS —(Defendants)— APPELLANTS. 

Versus 

KHAN A— (Plaintiff)— RESPONDENT. 

Case No. 989 of 1891. 

Custom — Inheritance—Bangal Jals of the Ludhiana tahsil Adop¬ 
tion of step-son—Right of step-son to succeed as a collateral in family 
of step-father. 

Found, in a suit the parties to which were Bangal Jats of the 
Ludhiana tahsil, that an adopted step-son of another got does not succeed 
collaterally in the family of his step-father, nor does he by such adoption 
become a member of the family of the ancestor of his adoptive father or enter 
the Bangal got. 

Extract from the judgmene of Plowden, J. The ordi¬ 
nary right of a step-son is that of a male member of the 
household, to be maintained in return for labour : he is not 
necessarily a member of the genealogical family or g6t of 
his step-father and has no right as a step-son to succeed to 
his father’s land. According to the custom of exogamous g6ts 
in most places, and Ludhiana is no exception, a step-son is 
not capable of being adopted, being of a strange^ g6t, but 
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he may like any other stranger, receive a portion of land 
from his step-father with the consent of the agnates. What 
has happened in the present instance is, that Kahna was 
brought up in Gujar Singh s house, and Gujar Singh being 
childless transferred his land to him by a deed, in which he 
recited that he had adopted him, and this deed was upheld in 
this Court in 1884. Thus, Kahna has got the land of Gujar 
Singh, his step-father, in spite of Gujar Singh’s kinsmen. But 
he has entirely failed to show that- he became a member of 
the family of which Gujar Singh was a member, so as to be 
entitled to question a disposition of property made by a des¬ 
cendant of an ancestor of Gujar Singh. There was no real 
adoption in its proper sense, with the assent, express or im¬ 
plied, of the agnates : there was a mere personal relation be¬ 
tween Gujar Singh and Kahna, in virtue of which the latter 
was appointed heir, and was fortunate enough to get Gujar 
Singh’s land by a judicial decision. The acts of Gujar Singh 
have already received their full effect, and do not operate to 
thrust this outsider into the family of which Gujar Singh was 

a member and give him a title to family land not enjoyed by 
Gujar Singh. 

No- 114. 

Before Frizelle and Benton, JJ. 

LAL DIN AND OTHERS— (Plaintiffs) —APPELLANTS. 

Versus 

MUSSAMMAT J AINAN— (Defendant) —RESPONDENT. 

Case No. 226 of 1892. 

Custom— Inheritance-Kashmiri non-agricultural weavers residing in 
the town of Sialkot — Widow's estate. 

Found, after special enquiry into custom in a suit the parties to 
which were Kashmiri weavers residing in the town of Sialkot, that the 
widow, in presence of collaterals, succeeded for life to the property of her 
deceased husband. - 

No. 115. 

Before Sir Mereclyth Plcncden, Kt., Senior • Judge, and 

Mr. Justice Roe. 

TEJA SINGH— (Plaintiff) —APPELLANT. 

Versus 

MUSSAMMAT ATRT— (Defendant) —RESPONDENT. 

Case No. 100 of 1892. 

Custom - Inheritance—Ilfndu Utah tons of mama Bohan, tahsil Hoshiar- 

pur— Right of widow, whose husband predeceased his father, in the estate 
of the father who died leaving a son. 
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The parties to the suit were Hindu Mahtons of the Iloshiarpur tahsil. 
The question for decision was whether the widow of a predeceased son 
takes on the death of his father a son’s share in the ancestral land with¬ 
out the consent of the other sons or direct lineal heirs, that is to say, 
takes it as of right for her lifetime. 

Held, that the burden of proof was on the widow who asserted 
this unusual rigid, and that it was not proved that the defendant willow 
had by custom the right she claimed irrespective of the assent of the 
heirs male. 

Further appeal from the decree of G. IT. Rivaz , Esq., Divisional 
Judge , Iloshiarpur , dated 1 \th December 1891. 

P. C. Chatterji for appellant. 

1C. P. lloy for respondant. 

The facts of the case and the question for decision appear 
from the judgment of the Chief Court, which was delivered 

by 

Plow den, S. J.—This is a suit between a brother and 
the widow of a brother who predeceased his father, in which 
the latter asserts a title to hold for her life the half share 
of land which would have been held by her husband had 
he survived his father. The parties are IVtabtons of mauza 
Bohan, tahsil Hoshiarpur. The property in dispute consists 
of (1) land held in proprietary right in mauza Bohan above- 
mentioned, and in mauza Chakhira and mauza Dili pur in the 
Jullundur tahsil ; (2) occupancy land in mauza Bohan ; and 
(3) land in the same village held on mortgage. 

The lower Courts are agreed that by custom of the 
Mahtons, in the locality where this land is situate, the widow 
has the right claimed, in regard to the land held in proprie¬ 
tary right and under mortgage, but the Divisional Judge 
has disallowed the claim as to the occupancy land. 

The plaintiff appeals against the decree so far as it is 

in favour of the defendant, and the defendant has put in 

a cross-objection as to the occupancy land; but this has 
not been supported at the hearing, and for the present may 
be left out of consideration. 

There appears to be considerable doubt as to the origin 
of the Mahtons of Hoshiarpur and Jullundur. The subject 
will be found discussed in Ibbetson’s Report, Sections 494 and 
495 and Maclagan’s Report, page 309. The question also 
is fully discussed in the recent Settlement Report of the 

Jullundur District by Mr. Purser in Chapter III, para. 41 

% 
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(page 79). The Mali tons are also mentioned in Major 
Montgomery’s Report of the Hoshiarpur tahsil, para. 62 
(page 55). The suggestion that they are Rajputs who have 
degenerated is accepted in this Report, but is scouted b 3 ' 
Mr. Purser for reasons which seem forcible ; but this is not 
of much importance. Jt is practically of more importance 
that they are by religion Hindu, Muhammadan or Sikh ; 
that in the Jullundur district the Hindu Mahton follow 
generally the customs of the Jats : that they do not permit 
marriage inside the got or outside the tribe, and practise 
kareica. 

They are not numerically strong in either district. It 
is impossible to discriminate in the recent census between 
Mahtons, and Mahtams or to be even approximately sure 
of their numbers in these districts in the census of 1881. 
Tn the Hoshiarpur Settlement Report, it is said that the 
whole of the Mahton villages lie in a cluster in the north¬ 
west of the Garhshankar tahsil, and in the adjoining Kapur- 
thala territory : there are only one or two villages in other 
parts of the district. It does not appear what the number 
of villages is. Tn the Jullundur District, it is said that they 
hold 11,000 acres of land altogether (Appendix I) : that their 
numbers, Hindus and Sikhs, are about 3,150 (in 1881), and 
that they are found in the tahsil of Jullundur, where they 
hold a few good villages, and in three villages, one small 
and recent, in the Nawashahr tahsil, and in one village in tahsil 
Phillour (page 79). 

The instances relied upon by the plaintiff occur in nine 
villages : of these, one, Penja, is said to be in Kapurtliala 
territory ; of the remainder, four are in the Garhshankar 
tahsil, viz., Ajudhia, Nidalon, Tanda, Badaon. These lie close 
together on the border of the Garhshankar and Jullundur tahsils. 

In the latter are Daraoli Kalan and Khurd. The other three 
villages, Domandu, Kalra, and Barhiana, I have not been able 
to find on the map. 

From these nine villages, fifteen instances are produced 
which it has been found that the widow of a deceased son received 
the share to which her husband would have been entitled 
if he had survived. Out of these fifteen instances (which I will 
mention by their numbers in the Commissioner’s report ) in four¬ 
teen the widow shared with one or more brothers of her husband 
(Nos. 1 to 7, 12, 13, 15, 18, 19), or sons of such a brother 
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(21, 22). In No. 16, she took against collaterals, and there 
was a suit which will need mention separately. 

In these fourteen cases, the land which fell to the widow’s 
share, according to the evidence, was as follows, in kanals : 
No. 6, 16 ; No. 1, 22 ; No. 7, 28 ; No. 13, 30 ; No. 6, 30 ; No. 18, 
38 ; No. 4, 39 ; No. 16, 40 ; No. 19, 40 ; No. 15, 50. In No. 22 
the amount of land is not stated. In No. 21 there were 51 
kanals, with at least three shares. In No. 3 and No. 6, the 
widow’s share amounted to kanals 70 and kanals 110. Thus, 
with these two exceptions, the land which the widow rccci' cd, 
assuming that she did receive her full shares, was small, 
not in any case exceeding 6i ghumaos, anti falling as low as 

2 ghumaos. 

The evidence shows generally that mutation of names was 
made in the widow’s name of the husband’s share ; that there 
was no suit ; and no partition followed. In No 5,16 kanals 
were separated off to the widow as her half shaic. 

None of these instances, it will be observed, occurs in any 


of tbe villages of the parties. 

It is .contended for the api ellant that these instances do 
not prove the custom alleged ; that they do not show that 
the widow of a predeceased son gets of right the share 


her husband would have had. Further, that no such custom¬ 
ary right has been established anywhere in the Province in 
a contested case among Hindus, though two attempts have 
been malic, and failed, among Juts, in No. 02 Puniab Record, of 
1889, (Chimba Jats of the Sialkot District), and in No. 93, Pun¬ 
jab Record of 1891, (Dhillon Jats of the Hoshiarpur District) 

For the widow, it is urged that it is no new principle 
in custom that the widow represents her husband ; that just 
as the right of the widow of a proprietor has grown from 
a right to maintenance into a right to hold her husbands 
land, so the right of the widowed daughter lias similarly 
developed among Mahtons in this locality Her pleader 
quotes the cases under paragraph 9 of Mr. Ratt.gan s Digest 
and further relies upon two cases in which Hindu widows, 
in this neighbourhood, established their right to succeed col¬ 
laterally as representatives of their deceased husband viz.. 
No. 56, Punjab Record of 1891, and No. Ml, Punjab Record 


of 1891. 

Other reported cases were cited on both 
all cases of Muhammadans, and need 


sides, but they 
not be further 


are 
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noticed than by mention of the numbers (No. 75, Punjab 
Record of 1888 ; No. 8, Punjab Record of 1889, and No. 97, 
Punjab Record of 1892 ; No. 177, Punjab Record of 1889, and 
No, 123, Punjab Record of 1890). 

The question for decision is whether by custom among 
the Hindu Mahtons of this locality, the widow of a pre¬ 
deceased son takes on the death of his father a son’s share 
in the ancestral land, without the consent of the other sons or 
direct lineal heirs, that is to say, takes it of right. 

There is no question but that the burden of proof lies 
l, Pon the widow who asserts this unusual right, nor can it 
be seriously doubted that the burden is a heavy one. 

Among clan-tribes (zat), such as these Hindu Mahtons, 
in which the got is exogamous, the wife is of a different 
got to her husband, and usually comes from a different vil¬ 
lage. The daughter usually leaves her home when she is fit 
for the duties of a wife. The family land is held by the 
nude members of the family, who are all of one g6t, and the 
ordinary right of a female member of the household of a 
landholder, whether she is a daughter, and therefore of the 
same got, or is a wife or widow of a member of the family 
and therefore of a different got, is to be maintained by the 
persons who hold the family land so long as she remains in 
the family-dwelling. Among such tribes, a woman is not 
under any circumstances a co-sharer. An exception to the 
ordinary rule that a woman’s right is to maintenance only, 
is the case of the widow of a sonless landholder, who ordi¬ 
narily has the right to hold possession of her husband’s 
land for her life time for maintenance, whether the heirs be 
sons of her husband’s father or of a more remote ancestor. 
Occasionally, the widow of the father or grandfather of a 
sonless landholder has the same right of possession. But in the 
presence of a son, or other male issue, a widow, whether of the 
last holder or of any ancestor, is ordinarily not entitled to possession. 

If there be several sons, whether by one or by more 

wives, and there be one or more widows, and the sons divide, 

no share is set apart for a widow, but it is not unusual for 

sons to assign to a sonless widow a separate portion of land 
tor her maintenance. 

a custom rr tf , mt " n °' V Set UP fcr the defendant is not 
a custom, that widow, generally are entitled to a share, as, for 

instance, that if a man die leaving a widow, a son and the 
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widow of a. predeceased son, both widows take a share. It is 
simply this, that the widow of a predeceased son take the share 
of a son, of right, for her lifetime. 


What then does this custom import ? That a woman of 
a different got, from another village, in the presence of sons, 
and it may be of a widow of her husband s father, and 
therefore of a higher generation than herself, a woman who 
during her father-in-law’s lifetime was entitled only to be 
maintained, whose husband may not have had even separate 
cultivation of any land, becomes on her father-in-law s death 
entitled to take a portion equal to that of a son, into her sepa¬ 
rate possession for her lifetime, without the consent of the 
male heirs, while the widow of the last landholder continues 
as before entitled to maintenance only. 


The idea that the widow of a predeceased son should have 
the right claimed is at variance with all the ordinary principles 
of customary law, as to the rights of males and of females to 
the enjoyment of ancestral land. It is on the other hand 
consonant with usage that a widow should with the assent 
of the heirs obtain an assignment of separate land for her 

maintenance. 

The circumstances of the precedents cited arc, speaking 
generally, consistent with the view that in the villages mentioned 
the practise is for the male heirs to recognise the widow’s title 
to whatever share in the khata would have fallen to her hus¬ 
band, had he survived. It does not by any means necessarily 
follow that she usually gets separate possession of the share to 
which her title is Recorded, or that she gets anything more 
than a share of the produce proportionate to her recorded share 
in the khata. The share in the khata may be in truth nothing 
but a share on paper. Nor is it a necessary,consequence of this 
being the usage in certain villages of the Hindu Mahtons in this 
locality that a like usage must be enforced in all villages of 
Mahtons in the neighbourhood. A usage accepted by a por¬ 
tion of a tribe within a specific area must not be confounded 
with a customary rule binding on the tribe generally beyond 
as well as within, that area. It is quite conceivable that tins 
usage should grow in process of time into a right in the village 
where the usage has been frequent, without forming any cus¬ 
tomary rule for Mahtons generally in oilier villages, near or 

far. 
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1 here is only one suit among the precedents relied upon. 
That was a precedent from Mauza Kallia in the Jullundur 
district. The pedigree table is as follows :_ 

GUR SAHAI. 


r 

• 

Hamu 

and 

Mt. Kano. 


r~ 

Chuhar. 

I 


1 

Nehal 

and 

Mt. Sobhi, 
defendant. 


'I 

Sobha. 

I 

Khazana. 

I 

Three plaintiffs. 


I 

1 he two sons of Chuhar predeceased him, and their widows 

Werf reCO,cled as the land which had been in his 

possession, and on Mussammat Kano’s death the whole was 

entered m the name of Mussammat Sobhi with the assent of the 

sons of Khazana. She applied for partition, and the plaintiffs 

brought a suit to prevent her obtaining it, and failed. The 

Additional Commissioner in his deeision cited and followed No. 

"? ! ' J ReC ° rd ' 1878 - a casc "bieh decided that a widow 
might have partition of her recorded share of a joint khata upon 

equitable grounds. In the case under notice two precedents 

'' Cl e C ' te,J ’ 0,10 1,1 " h,ch the sui ‘ by a widow, Mussammat Utti 
for a share against her husband’s brother was dismissed on the 

ground that her husband had predeceased his father, and never 

had possession : the other, in which the contest was between two - 

idows one of the deceased landholder as plaintiff, the other of 

h,s Predeceased son, as defendant, and the deeision was, as 

thelast.T, I 66 " e ^ eCted ’ in favour ° f elder, the widow of 
the last holder. The decided eases, so far as they go, are not 

favourable to the claim made in the case before us bythe widow 
Of a predeceased son. 

In my opinion, the contention of the appellant’s counsel is 

coneet, and it ,s not proved that the defendant widow has by 

ustom the ,aght she claims, irrespective of the assent of tile 

tiuTofTh f S a Inatt<?r ° f faCt ’ in eVe,y instanca cited the 

title of the widow was recorded by consent .,f M , . ’ h 

therefore the whole evidence is consistent with th ° ^ 

Of a right, in the absence of their consent This 1 n ° n ' eX nae 
reported cases, No. 56 and No 111 p • °* nK S °’ the 

-ieduponby the defenda^ t ^^ 

an :zzz>:, nj^r^rii^r r in * 

mstance : while the cases. No. 62, P vnjab JfcUV ISS^Tnd 
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No. 93, Punjab Record of 1891, relied upon by the plaintiff, show 
at least this much that a similar right has not been proved in 
other Hindu tribes where it was alleged by the widow to exist. 

The argument that a widow represents her deceased husband, 
of whom she is a part, and that she can represent him equally 
whether he die before or after his father, is of no force in 
dealing with customary law, whatever weight it might have in 
cases governed by Hindu law. When it is found that a widow 
holds possession for her life of the land held by her deceased 
husband, to say that the widow holds as representative of her 
husband, is merely a lawyer’s way of describing the fact : it 
does not account for the fact or the right, if there be one. 
The truth is that, in the customary law, it is by reason of being 
a member of the household of her husband that a widow 
is entitled to be maintained from her husband’s land so 
long as she resides in his house, whether he be alive oi dead, 
and it was probably owing to the difficulty of taking possession 
that the collateral heir of a sonless man usually assented, es¬ 
pecially if they were not joint in cultivation with the deceased, 
to the widow holding his land, until through frequent waiver 
of the heir’s rights, the usage has grown into a common custom¬ 
ary rule. There may be a germ of a similar rule among a 
group of the Mahtons in the instances before us ; but the fact 
that a widow of a sonless man sometimes holds of right the 
land which he held, is no ground for saying that the widow o 
a predeceased son has a right to hold land which he has not 

held. 

There is a claim presenting a strong resemblance to the 
present claim which was fully dealt with in the case reported 
as No. 11, Punjab Record oi 1882. There, the question arose 
among Hindu Jats in the Ferozepore district, whether when a 
landholder died leaving two widows, one with sons and one 
without, the childless widow was entitled to any and what share 
of his land. It was found that no custom was proved entitling 

the childless widow to a share. 

When a woman is more or less completely a stranger to 

the heirs, it is not unnatural that an arrangement V 1C 1 

two should be brought as little as possible into contact shoul 
find favour, and that land sufficient for maintenance should be 
left with or assigned to her by the heirs for that purpose ; and 
it is also natural that the widow should speedily demand, as a 
right, that separate enjoyment which was at first a concession. 
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Among one class, viz., widows of a soilless man who Inis had land 
in his possession, the right is generally though not universally 
established. Among other classes of widows, it seems that the 
usage lias not developed into a right. In the ease of Rajput 
Widows of the first mentioned class in Hoshiarpur, it is said that 
the light extends even further : the rulings on this point are 


not uniform, but all agree in regarding the usage as of a highly 
exceptional character, and so it unquestionably is. 

Lastly, the cases cited in Mr. llattigan’s Digest, paragraph 
9, need to be mentioned. The only Hindu cases are No. 1567 of 
1886, reported as No. 62, Punjab Record of 1889, Avhich is 
against the defendant, as already noticed, and No. 2082 of 1881. 
This last was a case of an occupancy holding in which a 
widow of a predeceased son claimed against sons'. The parties 
were Brahmins of the Tarn Taran talisil. The Commissioner 


put the burden of disproving the widow’s right on the sons, who 
failed. The Chief Court reversed this decision on the ground 

that custom was irrelevant. This case therefore is no authority 
on the point for which it is cited. 


It follows that, in my opinion, the decree of the Divisional 
Judge, so far as it is in favour of the defendant, must be reversed 
and the cross-objection of the defendant in this Court must be 
dismissed, and that the plaintiff is entitled to the declaration 
which he seeks with costs throughout. 

Roe, J. I entirely concur in the judgment proposed and 
the reasons for it. 


Appeal allowed. 


No- 116- 

Before Frizelle and Benton , JJ. 

PRABH DIAL— (Defendant) —APPELLANT. 

Veraus 

DEVI DIAL AND OTHERS— (Plaintiffs)— 

RESPONDENTS. 

Case No. 53S of 1S92. 

Custom Inheritance— Gi/t by wrtoto subject to a condMon~Brahmans 
Of mauza hadirabad , tab si l Italian, District Gujrat. 

I omul, in a suit the parties to which were Brahmans and high caste 

Hmdus of the Phalian tahsil, Gujrat District, that (laughters and their sons 
aie excluded by collaterals. 


Held, also that a gift of her husbands estate by the widow to her 
aug ter on condition that the donee should maintain her, the husband’s 
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estate not being sufficient for that purpose, was valid as being an aliena¬ 
tion for necessity. 

Punjab Record, No. 85 oj 1880, and No. 18 of 1800, referred to and 
approved. 

Extract from the judgment of Benton, J.—The parties 
are Brahmans, resident at lvadirabad, in tahsil Phalian, District 
Gu j rat. With regard to the question of custom, the e\ idence 
for the plaintiffs, on whom rests the burden of proving a custom 
at variance with the Hindu law which permits daughters and 
their sons to succeed in preference to collaterals, is not so satis¬ 
factory as could be desired. We think, however, that it is suffi¬ 
cient, having regard to the tenor of that for the defence on 
the same subject, and that among Brahmans and high caste 
Hindus in this village daughters and their sons are excluded. 
Two instances are cited of this exclusion, one of which is a 
Brahman instance. 

As regard the validity of the alienation, doubtless the 
widow was only competent to alienate her husband s estate 
for necessity. The alienation was in the form of a gift subject 
to a condition. The first Court, considering all the circum¬ 
stances, came to the conclusion, that it was an alienation 
justified by necessity, and in this we concur. In matters of 
this sort, as pointed out in 1*unjab Record No. 59 of I860, it 
is not the practice of the Court to look to the form of the 
transaction whether sale or gift, or some other form of transfer, 
but to have regard to its essential character. 

No. 117. 

Before Sir Mereclyth PI ovoder, Kt., Senior Judge , 

and Mr. Justice Bullock. 

RAMAN AND— (Defendant) —APPELLANT. 

Versus 

DEWIYA AND OTHERS— (Plaintiffs) —RESPONDENTS. 

Case No. 1134 of 1891. 

Custom—Alienation—Mahton Ilajputs of Mama Binjon, tahsil Uar/i- 
shankar, Hoshiarpur District—Mortgage by soilless proprietor-Necessity 
— Burden of proof. 

Found, in a suit the parties to which were Mahton Rajputs of tahsil 
Garshankar in the Hoshiarpur district, that a soniess proprietor cannot 
mortgage his land in the presence of brothers except for necessity ; 

(2) That the onus was rightly placed on the defendants, who alleged 
an unrestricted power of alienation, and had not been discharged ; and 

(3) As to the purpose for which a proprietor might alienate, that the 
payment of a just debt legally enforcible is an obligation in the nature of 
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a personal necessity without regard to the purpose for which the debt was 
contracted. 

Punjab Record, No. 119 of 1880, No. 18 of 1890, No. 75 of 1891, and 
No. 107 of 1887 (F. B.), referred to. 

Extract from the judgment of Plowden, S. J.—The cases 
cited are No. 119, Punjab Record , 1880. This Court in that 
case found no ground for differing from the lower Courts, who, 
according to the judgment of this Court, had gone into the ques¬ 
tion of custom and held that it is not proved that a Mahton pro¬ 
prietor is incompetent to alienate otherwise than for necessity, 
without consent of his near collaterals. In No. 18 Punjab Record , 
1890, a gift by a soilless Mahton to one nephew in presence of 
others, was held valid, —a ruling which does not affect the pre¬ 
sent question. In No. 75, Punjab Record , 1891, it was held 
that no custom was proved by which a sonless Mahton could sell 
without necessity to a stranger in presence of an uncle and 
uncle’s sons. The only difference between these cases is that in 
the first and third, the issues were differently framed. In the 
first the existence of an unqualified power was presumed ; in 
the second, non-existence of such a power was presumed, and 
this was done in accordance with a Full Bench ruling in a case 
from this district, No. 107, Punjab Record , 1887. The Wajib- 
ul-arz of the village, while saying that hitherto no land had 
been mortgaged in the village, contained an entry that every 
proprietor might transfer for personal necessity ( zarurat zati ), 
but must offer it to kinsmen as specified. 

No. 118- 

Before Frizelle and Benton , JJ. 

MUSSAMMAT NIHAL KOUR— (Representative of Kishen 
Singh, deceased)—(Plaintiff)— APPELLANT. 

Versus 

CHANDA SINGH AND OTHERS— (Defendants) — 

RESPONDENTS. 

Case No. 263 of 1892. 

Absentee - A bn ndonment — Mu uza Du l iki —D istrict A mi its a r. 

Where for more than a whole generation, namely, since 1852, the 
plaintiff and his father, who resided in a village only five kos off in which 
they possessed ancestral land, had taken no concern with the land in suit, 
of which they had been recorded as owners but absent at the settlements 
of 1852 and 1805 : Held , that these facts were sufficient to justify the 
presumption that the land had been abandoned. 

Punjab Record, No. 121 of 1884, No. 18 of 1886, No. 84 of 1888, and 
No. 62 of 1890, referred to. 
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No. 119. 

Before Roe and Bullock, JJ ’. 

KAKtJ AND OTHERS— (Defendants )—APPELLANTS. 

Versus 

BHAGWAN SINGH— (Plaintiff)— RESPONDENT. 

Case No. 108 of 189*2. 

Custom — Inheritance — Pagwand — Chundawand—Dundher Juts of Kohli 
Khurd, Ludhiana tahsil. 

Found, in a suit the parties to which were Bumlher Jats of mauza 
Kohli Khurd in the Ludhiana tahsil, that the chundawand rule of in¬ 
heritance prevailed. 

Punjab Record, Nos. 176 and 178 of 1889, and Nos. 4 and 110 of 1891, 
referred to. 

Extract from the judgment of Roe, J.—The custom is 
no doubt, generally speaking, a family rather than a tribal one, 
arid, as observed in Punjab Record, No. 4 of 1891, and also by 
Mr. Walker in his remarks already quoted, had its origin in 
the power of the head of the family to make a distribution of 
the family estate amongst the members of the family during 
his own lifetime. The fact that the custom has been found 
to exist in one tribe would therefore be no reason for presum¬ 
ing its existence in another tribe, and it might even be found 
to exist in some villages or some families of a tribe without any 
strong presumption arising that it exists amongst other vil¬ 
lages or families of the same tribe. Punjab Record , Nos. 178 of 
1889 and 110 of 1891, have therefore little bearing on the present 
case. No. 176 of 1889 is certainly a decision that amongst the 
Jats of the Ludhiana tahsil generally the half blood and whole 
blood succeed equally, and this, as pointed out in Punjab Record, 
No. 4 of 1891, might be taken as implying that pagwand was 
the general rule. But, as just observed, the case ef each parti¬ 
cular tribe or group of families must be examined on the merits. 
In the present case, there seems no doubt that chundawand was 
the original custom of the Bundher Jats, and as it is distinctly 
affirmed in the Wajib-ul-arz of Kohli Khurd, there is a legal 
presumption that at any rate in 1853 it was the custom of that 
village. It was for the defendants to rebut this presumption, 
and they have not done so. Nor have they shown that the 
custom, which existed in 1853, has been superseded by another 
custom. The Riwaj-i-am of 1883 supports the contention that 
the old custom has continued in force, and no evidence in the 
shape of proved instances has been given of its abrogation. 
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No- 120- 

Before Sir Meredyth Ploivden, Kt ., Senior Judge and Mr. 

Justice Roe. 

ACHHA— (Defendant)— APPELLANT. 

Versus 

GAM AN AND OTHERS— (Plaintiffs) —RESPONDENTS. 

Case No. 701 of 1892. 

Custom — Alienation—Ancestral land—Mon ancestral house and moveable 
property—A rains of the Fcrozepur District —Will. 

The plaintiffs sued their half-brother to recover their share of the 
property left by their father, an Arain of the Ferozepur District, consist¬ 
ing of ancestral land, a non-ancestral house, and moveables. The defendant 
set up a will, the validity of which, as exceeding the power of the donor 
was denied by the plaintiffs. 

Held, that the alienation of the ancestral land in favour of one son to 

the exclusion of the others, without their assent, was invalid ; but that the 

bequest, therefore, of the rest of the property in dispute should be main¬ 
tained. 

Per Ploicden, S. J. —Ancestral land stands upon a different footing from 
all other property, ancestral or non-ancestral, and the general presumption 
undoubtedly is against a father being competent to divide the ancestral land 
held by him unequally among his sons with effect beyond his life without 
their assent, and what ho cannot do by an act inter vivos he cannot do 
by will. 

Where property is not land, and is non-ancestral and there is full 
power to dispose of it at pleasure, there is not necessarily any presumption 
against a will being a valid form of disposition. 


No. 121. 

Before Frizelle and Benton , JJ. 

KANSHI RAM— (Defendant) — APPELLANT. 

Versus 

JIWANUN AND PTNDI SAHAI— (Paintiffs)— 

RESPONDENTS. 

Case No. 1295 of 1891. 

Custom Alienation Bhojkis of the Kangra District-Effect of bequest 
where property over which the testator has a power of disposition is mixed 
up in the devise with other property over which there is no such power—Costs. 

The plaintiffs, who, as well as the defendant, were Bhojkis or here¬ 
ditary priests of the famous temple of Devi at Bhawan in the Kangra 
tahsil, sued as heirs of one Gurdial to recover certain moveable and im¬ 
moveable property left by his widow Mussammat Jamna, lately deceased. 

For thedefence.it was contended that, the property in suit had been 
gifted or bequeathed by Mussammat Jamna Devi to K. R. that the 
property not being ancestral but self-acquired by the widow, could be 
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disposed of at her pleasure ; and that to the extent of her personal estate 
at any rate, the alienation was valid. 

Held, that tho most important part of the property was acquired 
by Mussammat Jamna Devi as representing her husband, and could not 
therefore be alienated, and, as regards tho widow’s saving, which might 
have formed the subject of a valid gift or will, that these were not 
separated from tho rest of the estate but were mixed up anti disposed 
of along with it, and that the bequest was therefore altogether invalid. 

Held, also, that the lower Court had exercised a proper discretion in 
awarding full costs, although two-thirds of the claim had been dismissed. 

No. 122. 

Before Sir Meredyth Ploivden , Kt., Senior Judge, and Mr. 

Just ice Frizelle. 

KHAZAN SINGH AND OTHERS— (Plaintiffs)— 

APPELLANTS. 

Versus 

MADDI AND OTHERS— (Defendants)— 

RESPONDENTS. 

Case No. 782 of 1891. 

Pedis of Mohln Wahidpur, tahsil Garhshankar, Hoshiarpur District- 
Sale without necessity of ancestral land - Objections of near kinsmen — 
Burden of proof. 

Held, in a suit the parties to which were Bedis of mauza Mohla Wahid¬ 
pur in the Garhshankar tahsil of the Hoshiarpur District, a non-agricnltural 
class though, in the present case holding land in the village the tenure 
of which was incomplete bhuiachara, but having no share in the shamilat, 
that the plaintiffs had failed to discharge the burden, which under the cir¬ 
cumstances lay upon them, of proving that certain alienations of divided 
ancestral land by a deceased collateral male without necessity, were 
liable to be set aside as contrary to custom. 

No. 22, Punjab Record, 1891 ; No. 82, Punjab Record, 1890 ; and 
No. 107, Punjab Record, 1887 (F. B.) referred to. 

Extract from tiie judgment of Plowden, S. J.—The 
Bedis, as a class, are not a landholding society, like Jats or 
Rajputs, or other dominant agricultural tribes who have been 
hereditary landholders from countless generations They are 
more on the level of Sayads and Brahmins and Khatris, to 
which class they claim to belong. These non-agrieultural classes 
are sometimes met with as landholders among other landholders 
of the landholding tribes, and the custom may more or less 
resemble those of the tribe among which they are found, in 
respect to the inheritance of land and power of disposition. 
But the same presumption cannot be predicated regarding any 
of these non-agricultural classes, as a class, as may be properly 
made, as the result of experience, in regard to agricultural 
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tribes either personally or in particular localities. There 
are several instances in the reported cases, where this distinction 
has been made on similar grounds, and among such cases may 
be cited No. 22 of Punjab Record, 1891, which was a case 
of adoption among Bedis in a village. Another instance is 
No. 44 of Punjab Record, 1884, a case of agricultural Khatris 
in the Lahore District, who had partially adopted the custom of 
agriculturists. A third instance among Khatris is No. 82 of 
Punjab Pecord , 1890: among Sayads, an instance is to be 
found in No. 25, Punjab Record , 1890. A presumption that 
may be applicable to Jats or other tribes who have long followed 
agriculture as a landholding occupation is therefore not neces¬ 
sarily applicable in the case of this section of non-agricultural 
tribes who have acquired land in villages. 


If any presumption can be made as to such a class, 

apart from evidence as to actual occurrences among the 

particular section concerned, it would be that they have adopted 

the same custom in respect to land as the agricultural tribe or 

tribes among which that section has acquired and occupied land ; 

hut in most cases it must be a matter of evidence whether or 

not they have done so, and the past history of the particular 

section is an element of importance. It seems, however, to be at 

least as probable that, when a family of Bedis acquiring land in 

a village, its members would be under restrictions as to dealing 

with it only so long as it was .joint undivided property, and that 

when it was divided, each member, subject to the right, if any, of 

his lineal issue, would have liberty of disposition over his separated 
share. 


Having regard to all the evidence, I think that the burden 
laid upon the plaintiffs has not been discharged in this instance. 
The family, so far as appears, has held land only since Hhanpat 
came from Dera Nanak, a stronghold of Bedis as a sacerdotal 
class, and he came only as a jagirdar. The family itself does 
not present a compact group. Some of the descendants of 
Dhanpat s son Nanak Bakhsh have quitted the village ; others do 
not join in the claim. The village is heterogeneous, including 
both Hindus and Muhammadans of different tribes, and it is 
bh^achara. The Bedis have no share in the shamilat. The 
recorded custom of Jats, who form the bulk of the landholdei-s 
m this village, is in favour of a free power of gift, even to 
strangers, but the Wajib-ul-arz is against a free power of aliena¬ 
tion by sale or mortgage, and this would be of considerable 
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weight, if the parties were Jat-s, in counteracting the Jtiwaj-i-am. 
Further, these stiles commenced many years before suit, to 
strangers of other villages, and no objection was made 
for ten or eleven years, and no claim of pre-emption was advanced: 
the present suit wholly ignored these stiles in the first instance, 
and was brought after, and not improbably was prompted by, 
the decision in No. 107, Punjab Pecan/, 1887, a case from 
this district. Against these considerations the two precedents, 
neither of which related to land, do not carry much weight. 


No- 123. 

Before Sir Meredyth Plowden, Kt ., Senior Judge, and Mr. 

Justice Roc. 

SHAM SINGH AND OTHERS— (Defendants) —APPELLANTS. 

* 

Versus 

GHULA SINGH AND OTHERS— (Plaintiffs)— 

RESPONDENTS. 

Case No. 342 of 1893 

Grant of land to office of ala Inmbardars—Acquisition of occupancy rights 
in such land — Tenant—Jurisdiction of Civil and Revenue Courts—Section 5, 
sub-section (1), ( d) and section 7 7, sub- section (3), ( ni), Tun jab 7 cnancy Act, 1887. 

In a suit by the village proprietors to recover from the sons of one G. 

S. certain lands held by him as ala lambardar the claim was resisted on 
tho ground that G. S. had before his death acquired by long possession 
occupancy rights in the land, and that his sons therefore could not be dis- 
| possessed without payment of compensation for improvements. 

Held, that as the plaintiffs did not seek to recover the lands on the 
ground that defendants or any one of them, wrongly claimed to hold them 
as ala lambardar, nor did defendants resist the suit on such ground, tho 
. claim did not fall under Section 77, (3;, (m) of Act XVI of 1887, so as to be 
excluded from the cognizance of the Civil Courts under the above clause. 

Held, further, that the suit was not excluded from tho cognizance of 
the Civil Courts as one for ejectment of tenant, as the history of the ac¬ 
quisition of the land in suit by G. S. negatived the proposition that ihc held 
the land under the plaintiff proprietors, and, this being so, his sons clearly 

could not claim either occupancy rights or compensation. 

No. 105, Punjab Record, 1879, and No. 15, Punjab Record, 1892, (Rev.) 


referred to. 


No- 125. 


Before Frizelle and Benton, JJ. 

NAWAB KHAN AND OTHERS—(Plaintiffs)— 

appellants. 

Versus 

DARAB KHAN— (Defendant) —RESPONDENT. 

Case No. 497 of 1891. . 

Custom-Ghebas of lahsil Fattehjang, Rawalpindi District-Gift to one 
etn in excess of his share without consent of the other sons. 
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Found, in a suit the parties to which were Gliebas of tahsil Fattehjang 

in the Rawalpindi district, that it was competent to a father by custom to 

make a gift of land to one sonin excess of his ordinary share without the 
consent of the other sons. 

Extract from the judgment of Stoodon, J. (Bullock, J. 

Concurring). Tlio only material question in the case is whether 
the gift is valid or not. 

The issue as first drawn by the District Judge was, whether 
by custom of Gheba Moghals a gift in favour of one son to the 
exclusion of others was invalid. Subsequently, he ascertained from 
the parties that they were Moghuls of the Riwal got and amend- 
ed the issue by inserting the words, “ Moghals of Fattehjang 
ahsd instead of Gheba Moghals. ” As a matter of fact 
however, there cannot be any doubt that the parties are Ghebai 
and not Moghals at all. They live in the Gheba country, and 
Mehr Khan of Dharnal is described in paragraph 337 of CVa- 
ernfts Settlement Report of the Rawalpindi District , as one of 
the principal men among the Gliebas. Robertson in his 
preface to the Customary Law of the Rawalpindi District 
states that the Moghals, shown as a tribe, undoubtedly 
include many who are not Moghals at all, and Cracroft in 
paragraph 322 of his Settlement Report states that the 
Moghals are chiefly in the tahsil of Rawalpindi and a few 
live m tahsil Attock. Most of the witnesses who were 
questioned on the point stated that the parties were Gheba 
Moghals. One of them said they were Rajputs, also called 

"tb P. K Ca " Cd , GhCbaS ' ACC ° rding t0 Cracro f t < the origin 
of the Chebas ,s obscure and their own traditions state that 

they came from Hindustan The Moghals, certainly came 

from.quite the contrary direction, and there is no ground for 

nn ms that the Gliebas are in any way connected with them 

though the more important Gliebas have adopted the title of 

Moghals, probably With the object of exaggerating the nobility 

their origin. The matter is of importance, because ac- 

cordmg to Robertson’s Customary Law amongst Ghebas, the 

sons ID 1 Th CStatL ' Can mUkC 3 Kift ° Ut of -h- he has 
sons, u ,th their consent, but amongst Moghals he can make 

a gift of a reasonable proportion of the estate with or without 

their consent (Question 39, page 17). The author himself, at 

18 states that he thinks that the established custom 

among Ghe sis is that no gift can be made of any part of an 

State without the consent of the sons. The presumption 

appears therefore to be rather against the validity of the gift 
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than in favour of it. The oral evidence produced by the 
parties is too vague to be of much value. Some instances 
were cited both of gifts maintained and gifts set aside, but no 
endeavour was made to test their authenticity. The burden 
of proof was imposed upon plaintiffs and the parties were 
left to call their own friends and partisans and no indepen¬ 
dent investigation was made. The case is one of importance 
and a largo amount of property is involved. We think, there¬ 
fore, that further inquiry should be made regarding the va¬ 
lidity of the gift, and we remand the case to the first Court for 
that purpose. A commission may be issued for local investi¬ 
gation, and endeavours should be made to verify all instances 
cited by inquiry from persons conversant with the facts. If there 
are any decided cases bearing on the subject, the files should be sub¬ 
mitted to this Court. Return to be made in three months through 
the Divisional Judge, who is requested to record his opinion. 

On a return being made to the order of remand, the judg¬ 
ment of the Court was delivered by— 


Extract from tub judgment of Frizelle, J. (Benton, J. 
concurring) —A very full and careful report l»y the District 
Judge, in compliance with the order ot remand of the loth 
June 1892, has now been received. The conclusion at which 
the District Judge arrives is that the father of the parties had 


the power to make a gift to a reasonable extent in excess 
of his share, to one of his sons, and the Divisional Judge seems 
to be of opinion that plaintiffs, on whom he thinks the onus 
ought to be thrown to prove that the gift in question is opposed 

to custom, have not proved this. 

The case has been fully argued before us with reference to 
this return, and the result is that we do not think we should bo 
justified in reversing the concurrent decrees of the lower Courts, 
supported as they are by the findings come to by two other Courts 

after further inquiry. - 

No- 127. 

Before Sir Meredyth Plowden , Kt., Senior Jiulyc, and 

Mr. Justice Bullock. 

MUSSAMMAT FATIMA BIBI AND ANOTHER— 

(Plaintiffs) —PETITIONERS. 

Versus 


GUL AND ANOTHER— (Defendants)— RESPONDENTS 


Case No. 1501 of 1892. 

Punjab Laws Act, section 5—First rule of decision in cases of succes¬ 
sion— Duty of Court trying suck cases to determine what law uas applicable, 
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to the facts ,— whether Hindu or Muhammadan laic , or the customary 
law. 

Where the plaintiffs claimed to inherit certain property in accordance 
with Muhammadan law, which law was alleged to be identical with the 
custom by which the parties to the suit were governed, and the lower 
Courts, finding that Muhammadan law was not applicable, dismissed the 
suit ; 

Held, that an adjudication upon the legal rights of a suitor cannot 
properly be refused merely because the suitor erroneously alleges that h® ' 
is governed by law, while he is really governed by customary law ; and 
that it was for the Court to determine what law' was applicable to the 
facts—whether the Hindu or Muhammadan law, or the customary law—and 
having determined what law was applicable, to apply it to the ascertained 
facts. 

No 128- 

Before Sir Mcredyth Ploudcn, Kf ., Senior Judge, and 

Mr. Justice Bullock. 

NUR AFZAL — (Plaintifp)— APPELLANT. 

Versus 

MUSSAMMAT NUR SHAH KHAN AM— (Defendant)_ 

RESPONDENT. 

Case No. 1425 of 1891. 

Custom—Succession—Habib Khcl Pathans of Khalil Tappa, Peshaicun 
District- Several widows holding jointly—Right of succession to share of a 
deceased widow in presence of a collateral. 

One Mir Alam, a Habib Khel Pathan, Peshawar District, left four 
widows who succeeded jointly to his estate. In a suit brought by the 
plaintiff, as a reversioner, for possession of the share vacated by the death 
of one of the widows ; 

Held, that in the absence of any special rule of custom to the contrary 
the share of the deceased widow passed by survivorship to the remaining 
widows. 

No- 129- 

Before Roc and Bullock , JJ. 

MUHAMMAD AND ANOTHER— (Plaintiffs)— 

APPELLANTS. 

Versus • 

MUSSAMMAT UMAR BIBI AND ANOTHER— (Defen¬ 
dants) —RESPONDENTS. 

Case No. 790 of 1892. 

Custom — Gift—Muhammadan Jals of the Cujrat District—Land gifted 
to daughter—Further gift of the lard ly the donee to her daughter. 

Found in a suit the parties to which w’ere Muhammadan Jats of the 
Gujrat District, that where a gift of his land by M. to his daughter had 
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been allowed to pass unchallenged, this did not by custom confer any 
power enabling the daughter to make a further gift in favour of her own 
daughter. 

12 P . /?., 1892, followed. 


No- 131. 

Before lioe, J. 

MUSSAMMAT MEHTAB KOUR AND OTHERS— 

(Dependants)— APPELLANTS. 

Versus 

WADHAWA SINGH— (Plaintiff)— RESPONDENT. 

Case No. 667 of 1893. 

Custovi — Alienation—Aulak Jats {Hindu), tahsil Ajnala, Amritsar 
District— Gif t to daughter s son. 

Found, in a suit the parties to which were Aulak Jats (Hindu) of the 
Ajnala tahsil, Amritsar District, that it was not proved that by the custom of 
the donor’s tribe a gift to a daughter’s son was valid. 

No. 133. 

Before Benton and Bollock , JJ. 

BAHADAR STNGH AND OTHERS— (Plaintiffs)— 

APPELLANTS. 

Versus 

MUSSAMMAT NIHALI— (Defendant) —RESPONDENT. 

Case No. 1366 of 1891. 

Custom—Inheritance—Jats (Hindu) o/ tahsil Ajnala, Amritsar District 
—Widow's right to succeed to the estate of her husband's deceased brother 
in -presence of collaterals—Burden of proof. 

Found, in a suit the parties to which were Jats (Hindu) of the Ajnala 
tahsil, Amritsar District, that by custom contrary to the general rule the 
widow of a pre-deceased brother was entitled to succeed to the eslate of a 
later deceased brother as against collaterals not descended from the father of 
the said brothers. 

Extract from tiie judgment of Benton, J. In the 
Hoshiarpur District, it seems to be a well established rule 
that the widow succeeds to the estates of collaterals, and not 
merely to those of brothers of her husluuid just as if she took 
the place of her husband. We have the following reported cases 

from that district :— 

Punjab Record , No. 177 of 1889. 

Do. „ 56 of 1891. 

Do. „ HI of 1891. 

We have also a case, No. 146 of 1889, from the adjoining 
district of Jullundur, in which we understand the same rule 
prevails, The Divisional Judge properly describes the result 
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to the facts ,— whether Hindu or Muhammadan lair, or the customary 
law. 

Where the plaintiffs claimed to inherit certain property in accordance 
with Muhammadan law, which law was alleged to be identical with the 
custom by which the parties to the suit were governed, and the lower 
Courts, linding that Muhammadan law was not applicable, dismissed the 
suit ; 

Held, that an adjudication upon the legal rights of a suitor cannot 
properly be refused merely because the suitor erroneously alleges that h® * 
is governed by law’, while he is really governed by customary law ; and 
that it was for the Court to determine what law was applicable to the 
facts—whether the Hindu or Muhammadan law’, or the customary law—and 
having determined what law was applicable, to apply it to the ascertained 
facts. 


No 128. 

Before Sir JHcredyth Plow tie'll, Kt ., Senior Judge, and 

Ur. Justice Bullock. 

NTJR AFZAL— (Plaintiff) —APPELLANT. 

Vers ten 

MUSSAMMAT NUR SHAH KHAN AM— (Defendant) — 

RESPONDENT. 

Case No. 1425 of 1891. 

Custom — Succession—Ilabib Khcl Valhans of Khalil Tappa, Peshawur- 
District— Several tcidoics holding jointly—ltight of succession to share of a 
deceased widow in presence of a collateral. 

One Mir Alam, a Habib Khel Pathan, Peshawar District, left four 
widows who succeeded jointly to his estate. In a suit brought, by the 
plaintiff, as a reversioner, for possession of the shale vacated by the death 
of one of the widows ; 

Held, that in the absence of any special rule of custom to the contrary 
the share of the deceased widow i assed by survivorship to the remaining 
widows. 

No- 129- 

Before ltoe and Bullock , JJ. 

MUHAMMAD AND ANOTHER— (Plaintiffs)— 

APPELLANTS. 

Versus * 

MUSSAMMAT UMAR BIBI AND ANOTHER— (Defen¬ 
dants) -RESPONDENTS. 

Case No. 790 of 1892. 

Custom — Gift—Muhammadan Jals of the Gujral District—Land gifted 
to daughter—Further gift of the lard ly the denee to her daughter. 

Found in a suit the parties to which were Muhammadan Jats of the 
Gujrat District, that where a gift of his land by M. to his daughter had 
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been allowed to pass unchallenged, this did not by custom confer any 
power enabling the daughter to make a further gift in favour of her own 
daughter. 

12 P. R., 1892, followed. 

No. 131. 

Before Roe, J. 

MUSSAMMAT MEHTAB IvOUR AND OTHERS— 

(Defendants) —APPELLANTS. 

Versus 

WADHAWA SINGH— (Plaintiff)— RESPONDENT. 

Case No. 6G7 of 1893. 

Custom — Alienation—Aulak Jats (Hindu), tahsil Ajnala, Amritsar 
District- Gift to daughter's son. 

Found, in a suit the parties to which were Aulak Jats (Hindu) of the 
Ajnala tahsil, Amritsar District, that it was not proved that by the custom of 
the donor’s tribe a gift to a daughter’s son was valid. - 


No. 133. 

Before Benton and Bullock , JJ. 

BAHADAR SINGH AND OTHERS— (Plaintiffs)— 

APPELLANTS. 

Versus 

MUSSAMMAT NIHALI— (Defendant)— RESPONDENT. 

Case No. 1366 of 1891. 

Custom— Inheritance-Jots (Hindu) of tahsil Ajnala, Amritsar District 
—Widow's right to succeed to the estate of her husband's deceased brother 
in presence of collaterals—Durden of proof. 

Found, in a suit the parties to which were Jats (Hindu) of the Ajnala 
tahsil, Amritsar District, that by custom contrary to the general rule the 
widow of a pre-deceased brother was entitled to succeed to the estate of a 
later deceased brother as against collaterals not descended from the father of 

the said brothers. 

Extract from tiie judgment of Benton, J. In the 
Hoshiarpur District, it seems to be a well established rule 
that the widow succeeds to the estates of collaterals, and not 
merely to those of brothers of her husband just as if she took 
the place of her husband. We have the following reported eases 

from that district :— 

Punjab Record , No. 177 of 1889. 

Do. „ 56 of 1891. 

Do. „ HI of 1891. 

We have also a case, No. 146 of 1889, from the adjoining 
district of Jullundur, in which we understand the same rule 
prevails, The Divisional Judge properly describes the result 
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of the present inquiry as overwhelmingly in the widow’s favour. 
Although it is matter for surprise and at variance with what 
we should have supposed would he found to be the rule, we 
are satisfied with the inquiry, and have no hesitation in accept¬ 
ing it as decisive. 


No. 134. 

Before Sir Mcredytli Plouden, Kt., Senior Judge, and 

J\fr. Justice Roe. 

AMANULLA — ( D epes da nt)— A PPELLi AN T. 

Versus 

GHULAM MUHAMMAD AND OTHERS— (Plaintiffs)— 

RESPONDENTS. 

Case No. G56 of 1892. 

Custom — Right of khanadamad— Gujars of the Alcana got, tahsil 
Kharian, Gujrat District. 

Found in a suit the parties to which were Gujars of the Awana got 
tahsil Kharian. Gujrat District, that the custom relied upon by the 
defendant, namely, that as resident son-in-law (although not resident 
from the date of the marriage) he was entitled to inherit the estate of his 
deceased father-in-law, was not established, the evidence in the present 
case carrying the custom no farther than that laid down in the Rncaj-i-am 
and previously reported decisions of this Court, namely, that if a daughter 
and son-in-law are resident continuously from the time of marriage, the 
land goes to the daughter and her sons in preference to collaterals, even 
without a gif 1 ,. 

Punjab Record, No. 50 of 1878 ; No. 2-1 of 1879 ; No. 102 of 1882 ; and 
No. 15 of 1881, referred to. 

Extract from tiie judgment of Plowden, S. J.—There are 
reported cases in this Court relied upon by the appellant 
—No. 5G, Punjab Record, 1878; No. 24, Punjab Record, 
1879; No. 162, Punjab Record, 1882; and No. 1 5 1 Punjab 
Record, 1884. 

These cases cannot be held to establish that a resident 
son-in-law succeeds to his father-in law even when lie has 
resided continuously from the date of his marriage, much 
less when he has been introduced subsequently. 

No. 56, Punjab Record, IS78, was a case of Gujars of 
tahsil Gujrat. The record shows that the husband had been 
kept as a khanadamad from the time of his marriage, and 
the daughter, who was alive, was a party to the suit. The 
reference to the Ritvaj-i-am in the judgment of this Court 
shows that the Court had no intention of giving the khanadamad 
any right independently of his wife] 
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In No. 162, Punjab ]iecord t 1882, tho parties wore 

Jats of talisil Ivharian, and the record shows tluit tlie 
daughter, the solo defendant, had resided with her father 
from the time of her marriage, the husband being kept as 
khanadamcid. 

In No. 15, Punjab Record, 1881, the parties were 

Varaitch Jats of talisil Gujrat, and it was held, following 
No. 162, Punjab Record , 1882, that one of the defendants, 
Mussammat Kami Bliari, a daughter, who with her husband, 
Fazal Din, had lived with her father from the time of 
marriage, had a good title against the collateral heirs. In 
this case the husband was no party. 

In No. 24, Punjab Record , 1879, the parties were 

Varaitch Jats of tahsil Gujrat. The sole defendant was the 
khanadamad, who pleaded adoption by his father-in-law before 
his marriage, and there was evidence, which was believed, 
that he had resided with his father-in-law ever since his 
marriage. The report is incomplete in not showing, as the 
record does, that the daughter had died, and that one of 
the plaintiff’s objections was, that after the marriage defen¬ 
dant had lived in his own village. It does not appear 
whether any children of the marriage were living. 

These cases cannot be viewed as authority for the pro- 
• position that a khanadamad , who has lived ever since his 
marriage with his wife in his father-in-law’s house, becomes 
his heir. They may warrant the inference that, under such 
circumstances, the daughter and her issue succeed, even with¬ 
out a formal gift or transfer of possession. No. 24, Punjab 
Record , 1879, shows no more than that such a khanadamad 
may hold after his wife’s death. 

If we turn to the Riicaj-i-am of Gujrat, as to the 
tribes above-mentioned, which has been frequently before this 
Court, we shall find no real inconsistency between these 
decisions and the recorded custom. The decisions only supple¬ 
ment the record on a point not specifically provided for. The 
important Questions are No. 10, No. 12 and No. 15. The 
two former Questions relate to transfer by a father during 
his lifetime, and the custom described is that a sonless 
landowner may grant his daughter and her husband, or his 
daughter resident with him in possession of land, and in that 
event the daughter and her sons will succeed, without any 
.writing and without any need for assent of the collaterals, 
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especially when the husband is a gharjaicai hut this does 
not extend to deathbed gifts. Question 15 relates to un¬ 
married daughters, and shows that a kha?iadamad may succeed 
on the death of a daughter, to whom a gift has been made 
provided that lie does not quit the house of his father-in- 
law. Question and Answer 13 also indicate that where the 
daughter, having a right, dies without male issue the khanadamad 
has a right to possession for his life. 

These entries do not favour the khanadamad ’, but as 
was first pointed out in No. 137, Punjab Record, 1879, by 
Mr. Justice lliornton, and has since been repeated in other 
judgments, the true beneficiaries are the daughters and their 
issue, and not the son-in-law, who may be a complete stranger. 

B y ^ le lif<bt of the Riicaj-i-arn and the decisions relied 

upon, we may estimate the evidence in the present case, on 

which the defendant also relies. It really carries us no 

■further than the decisions which have already been cited, 

that if a daughter and son-in-law are resident from the 

time of marriage continuously, the land goes to the daughter 

and her sons in preference to collaterals, even without a gift. 

It is easy to see how the succession of the daughter and 

her issue may be called the succession of the khanadamad, 

who is the real working and ai>parent owner, on the father- 
in-law’s death. 

It is to he remembered that there is no question before 
us as to the rights of the daughter or her issue, who are 
not parties to the suit, and that the only question is the 
personal title of the defendant as khanadamad. 


No. 135. 

Before Benton and Bullock , JJ. 

BADAR BAKHSH— (Plaintiff) —APPELLANT. 

Versus 

JANOBAZ K HAN—(Defendant)—RESPONDENT. 

Case No. 484 of 1893. 

Guardian and Wards Act, V111 of 18E0- Section* 7, 8 and 10 and 
sections 11 and 13— Appointment of guardian. 

.. lh0 Dlstnct Judge ’ acting proprio main, appointed as guardian of 

uLilTT ° f a min ° r ’ J - B -' 1116 Who had not only not 

olZct'd J v aPPO, r, ted fiUa,dian ’ but appointment had been 

objected to by the appellant. 

Held, that there is no authority in the Act to appoint a person 
guardian who does not claim by his own application, or a person who 
has not been proposed in accordance with the terms of the Act. 
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No. 136. 

Before Sir Meredyt/i Plowden, Kt. y Senior Judge , 

Jlfr. Justice Bullock. 

HAZARI LAL— (Defendant) —PETITIONER. 

Versus 

TILOK CHAND— (Plaintiff) —RESPONDENT. 

Case No. 73 of 1893. 

Legal Practitioners Act , 1879, section 28 - Indian Contract Act, 1872, 
section 70. 

Held, that where, as in the present instance, a pleader sues upon 
an alleged oral contract for remuneration for services rendered to a client, 
he cannot succeed, because the contract is not in writing: and because 
there is a contract, he cannot fall back upon section 70 of the Contract 
Act and claim reasonable remuneration. 

If there is no agreement on the subject of remuneration amounting 
to a contract under the Contract Act, operating independently of section 
28 of the Legal Practitioners Act, the pleader’s right to remuneration 
is measured by section 70 of the Contract Act. 

If there is an agreement which amounts to such a contract, the pleader 
cannot enforce it unless it is reduced to writing and filed in Court as 
required by section 28, Legal Practitioners Act. If these' conditions are 
fulfilled, the contract can be enforced, subject to the special provisions of 
sections 29-31 of the Act. If they are not the pleader is without a 

remedy. 

1. L. R., 12 All., 169; /. L. R., 9 Mad., 375 ; and Punjab Record, 
No. 1G0 of 1888, dissented from. 

No- 137- 

Before Sir Mercdyth Plowden, Kt., Senior Judge. 

SAMAND SINGH— (Plaintiff)— APPELLANT. 

Versus 

DUSAUNDHI— (Defendant) —RESPONDENT. 

Case No. 557 of 1893. 

Guardian and Wards Acl, 1890, sections 25 and 26 and section 8. 

It is against the spirit if not the letter of Act VIII of 1890, that 
a person who resides out of British territory should be appointed guardian 

of the person of a minor. 

It is also objectionable that a minor should be made the ward of 
hjs own heir. 
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No- 139- 

Before Frizelle and Benton , JJ. 

BUR A MAL— (Plaintiff) —APPELLANT. 

Versus 

GHULAM NABI AND ANOTHER— (Defendants)— 

RESPONDENTS. 

Case No. 462 of 1S93. 

Cirit Procedure Code, sections 271 and 276, and Form No. 141, 
Schedule 4— Sale of attached property during the continuance of the 
attachment- -Property belonging to a third person not a party to the decree. 

Sections 274 and 270 and Form No. 141 of the 4th Schedule, Civil 
Procedure Code, only refer to property undoubtedly belonging to the 
judgment-debtor. 

If the property attached does not belong to the judgment-debtor, the 
decree-holder has no claim enforceable against it, and there is nothing 
to prevent the rightful owner from selling it. 

No- 140. ' 

Before Sir Meredyth Ploivdcn, Kt., Senior Judge, and 

J\fr. Justice Roc. 

TEAM DIN AND OTHERS— (Plaintiffs)— APPELLANTS. 

Versus 

MUBARAK AND ANOTHER— (Defendants)_ 

RESPONDENTS. 

Case No. S45 of 1891. 

Custom—Sidh Jats of Kharian tahsil, Gujrat District—Gift to sister's 

son or grandson—Burden of proof. 

Found, in a suit the parties to which were Sidh Jats (Mussalman), 

tahsil Kharian, Gujrat District, that It was not competent by custom to 

a sonless proprietor, in the presence of near male agnates—first cousins 

— to adopt, that is, appoint as an heir, or make a gift to, his sister’s 
son or grandson. 

Held, also, that the burden of proof was on the donee. 

The authority of Punjab Record, No. 101 of 1891, questioned. 

Punjab Record, No. 128 of 1890, and Punjab Record, No. 92 of 1891 
referred to, and approved. 

Extract from the judgment of Roe, J. (Frizelle, J. 
concurring) —If we look from the point of view of the people 
the grounds for not , permitting these gifts to sister’s sons 
without consent of agnates, we shall see what weight is to - 
be given to the precedent and reported cases. 

The resident daughter in exogamous groups is highly 
favoured, and so are her sons. 
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Where the daughter of a sonless man has been kept m 
her father’s house from birth and continues to reside there 
from the date of her marriage, with an intention on her 
father’s part that her sons should succeed, it is frequently 
found that she and they do succeed, without adoption and 
without gift. To this, corresponds the appointed daughter 
of the Hindu law. Here, there is no male issue of the 
father and the daughter is to him like a son in the respect 
in which a son is exempt. She lives in the house, and 
she and her husband, and, after them, her sons render ser- 
vices to the master of the house, her father. 

In this very District, it has been held that the resident 
daughter and her sons often succeed, when the husband is 
gharjauai even, without gift, when the residence has been 
continues from the date of marriage with the intention that 
the daughter and her issue should succeed. 

Tire non-resident daughter’s son is not quite on the 
same footing. Here, there must be either adoption or gift 
or sometimes both, and the consent of the agnates, or at 
least near agnates, is presumably needed to a valid gift by 
a sonless man. The daughter’s son is a stranger in blood 
is not an eljaddi uaris, but only an eijmldi rwhladan and 
ancestral land according to tl.e principal of custom, ought 

to devolve on the ekjftddian. 

When we go a step further to the sister’s son, we find 
a material point of difference between a sister s son and a 
daughter’s son. Whatever favour is extended by custom to 
daughter’s sons is extended in default of male issue; the 
daughter and her issue replace and are substituted for ic 

sons and their issue in the case of a sonliss man. 
the case of a sister, she and her issue do not take the place 
of sons and their issue. She is the daughter of a man who 
has living issue, the brother, who seeks to adopt or ma e 
a gift, and neither she nor her children are issue of the 
sonless man. She and her issue are as near in blood o 
the family of the donor as the daughter and her son but 
the sister’s sons are equally strangers in blood with daugl to 
sons and therefore as much reason exists for the assent of 

agnates being requisite to an ado ^° n ^ “ * a and 

less likely to be given because the clam ^ ^ 

her issue are not as strong as those or 
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issue, much less a resident daughter and her issue born and 
residing in the house of her father. 

Instances of succession by the sons of a resident daughter, 
or of valid gifts to a daughter’s sons, whether or not resident 
do not raise any strong presumption that a gift to a sister’s 
son would be valid, whether or not he had been brought up 
in the donor’s house, unless there was an adoption, which 
would imply the assent of the brotherhood. 

In the present case, we are justified from the course 
of previous decisions and the terms of the Riivcij-i-am of the 
District, in requiring the defendants to establish the validity 
of the present gift in the presence of near kinsmen, and 
we consider, that the precedents we have examined and the 

decision in No. 104, Punjab Record ,, 1891, do not establish 

this affirmatively. 


No. 141- 

Before Sir Meredyth Ploxvden, Kt., Senior Judge, and 

il/n Justice Roe. 

BADHAWA— (Defendant) —APPELLANT. 

Versus 

DEW A STNGH— (Plaintiff) — RESPONDENT. . 

Case No. 841 of 1892. 

Custom—Succession—Hindu exogamous Jats of Musapur, tahsil Jullun- 
dur—Land vacated hy death of last male descendant of donee—Suit by 
uncle sdaughter's son—Rights of village proprietors—Burden of proof. 

The plaintiff was uncle’s (laughter’s son of A., the last male repre¬ 
sentative of R., to whom the land in suit had originally been gifted by 
one of the village proprietors. The defendants the (proprietors of the 
village) were Jats of a different got. The lower Courts, finding that there 
was no custom embracing the issue exactly in point, gave the plaintiff a 
decree on the ground that he was entitled to succeed by Hindu law. 

Held , bj r the Chief Court, that Hindu law was not applicable to the 
case, the customary rule which governs the devolution of ancestral land 
amongst Hindu exogamous Jats being well ascertained; and that the 
plaintiff, not being in the line of ekjaddis or even of rishtedars of the last 
holder, was not an heir of the deceased in respect of his land, and that 
the onus, which had not been discharged, lay upon him to show a better 
title than that of the village proprietors who were in possession. 

A. (the deceased owner) was a Hindu Jat, and among Hindu Jats 
being exogamous, the customary rule of succession to ancestral land is 
well established. The land of a sonless man devolves upon his icarisan 
ekjaddis,— male descendants in the male line only of a common ancestor to 
the exclusion of females and their issue. 
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* Punjab Record, No. 43 of 1877, No. 136 of 1FS-I, ;«nd No. 1!) of 1886, 
distinguished. The judgment is based on the principle of reversion to donors 
laid down in 12 P. R., 1892. 


No 143- 

Before Roe and Bullock , JJ. 

MUSSAMMAT UMAT-UL-ALLA—' (Defendant)— 

_ APPELLANT. 

Versus 

MUSSAMMAT SAID-UL-NISSA AND ANOTHER 

—(Plaintiffs) —RESPONDENTS, 

Case No. 250 of 1892. 

Custom— Agriculturists—Say ads of Kharkhauda, lahsil Sampla, Rolitak 
District— Forfeiture by widoio on rc-marrirge— Burden of proof. 

Found, in a suit the parties to which were Syads of Kharkhauda in 
the Sampla tahsil of the Rohtak District, that the defendant had failed to 
establish her right to retain her husband’s land after her re-marriage. 

Held, also that the burden of proof had been rightly plac ed upon the 
defendant to prove the custom pleaded by her. 

Punjab Record , No. 60 of 18/8, No. 82 of 188/, No. 173 of 1889, and 
No. 71 of 1892, referred to. 

Extract from the judgment of Roe, J.—On the question 
of custom generally, it is not denied that amongst agriculturists, 
both Hindus and Muhammadans, a widow usually forfeits all 
rights in her first husband’s estate on re marriage. The extracts 
from the Rivaj-i-am of the Rohtak District (given at page 22 
et. seq. of the Printed Book) show clearly that the Rohtak 
agriculturists do not differ on this point from those of the 
Punjab generally. The Sayads are very few in number in 
Rohtak, and no separate Riivaj-i-am has been prepared for 
them. The one most naturally applicable to them is that of 
the Jats of the. Sampla tahsil (page 33 of the Printed 
Book). This lays down the general rule of forfeiture, but 
adds that, where the widow docs not go to the house of 
the second husband but continues to reside in her first husband’s 
house, she continues to retain the latter’s estate. We have 
referred to the orginal RiwaJ-i-am, and find the translation at 
page 33 to be quite correct. The rule laid down is quite in 
accordance with the general principle on which a widow’s rights 
are based. That principle is, that she is not an heir of her hus¬ 
band, but a member of his family, and must be provided for 
and the provision is usually made by assigning her a life tenure 
of the estate, as long as she continues to hold this position. 
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She continues to do so as long as she lives in her husband’s 
house ; she ceases to do so when she leaves it. Besides the'in¬ 
stances noted in the Riivaj-i-am , there is much in the evidence 
in this case to support the proviso laid down, and it would 
probably be found that all, or nearly all, the cases where there 
has been a retention by widows on re marriage of their first 
husband’s estate may be thus accounted for. The proviso is 
not applicable to the present case for it is not alleged that the 
defendant has continued to reside in her first husband’s 
• house. But the express allegation in the heading of the 
plaint, that she has left it, suggests the inference that the 

parties were fully aware of the importance of the point and knew 
the true custom. 


The question of how far the Sayads of Kliarkhauda follow 
Muhammadan law, or are governed by custom, has, as already 
observed, often come before this Court. There are in most of 
the judgments general remarks that they follow custom, not 
Muhammadan law, but the points actually decided are the fol¬ 
lowing :—In Punjab Record , No. GO of 187K, it was found that 
thc ‘3 follow custom on the principle of “ representation.” In 
Punjab Record , No. 82 of 1887, the point ruled was that 
widows do not take a share in their husband’s estate absolutely 
under Muhammadan law, but they take the whole of it under 
custom, on a life tenure, and are bound by the customary 
restriction on alienation. In Punjab Record, No. 173 of 1889, 
it was held that a sister’s son does not inherit before a 
paternal uncle’s son. Punjab Record , No. 71 of 1892, was 
a case between Moghuls of this village, whose position is 
similar to that of the Sayads. It was found in that case 
that by custom sister and sister’s son exclude the male 
descendants of the grandfather of the last holder of the 
estate. Besides these special decisions, it is admittedly the 

custom that daughters succeed after widows in the absence 
of sons. 

The principle to be gathered from the above cases, and 
from others quoted in the present record, appears to us to be, 
not that the Sayads of Kharkhauda follow Muhammadan law * 
in matteis of inheritance, but that they most certainly do not 
do so ; that they follow the general custom of the Muhammadan 
agricultural tribes amongst whom they live, with a somewhat 
greater recognition of claims to succession by, and through 
females. AY hei e, however, females or their representatives 
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do succeed, there is no reason to suppose that their tenure of 
the estate is different from that of similar persons who succeed 
in other tribes. ^ 

On this evidence, we think it impossible to hold that the 
defendant has established her right to retain the estate of her 
first husband after her re-marriage. 

In the nine cases in which there was an estate, it was ac¬ 
tually forfeited in three instances, and in another was virtually 
surrendered ; in four of the remaining five instances there was 
really no person in a position to claim forfeiture, and the fifth 
instance may be described as drawn in favour of the widow 
rather than as won by her. 

No. 144- 

Beftrt'e Roe cmd Bullock, JJ. 

MUSSAMMAT EMNA BEGUM— (Defendant) — 

appellant. 

Versus 

JAW AD ALI— (Plaintiff) —llESPON DEN T. 

Case No. 1119 of 1892. 

Custom - Agriculturists-Sayads oj Kharkhauda, tahsil Sampla, Rohtak 
District—Forfeiture by icidoic on rc-marriage -Continuing to live in Jirst 
husband's house. 

Found, in a suit the parties to which were Sayads of Kharkhauda, tahsil 
Sampla, Rohtak District, that they followed the general custom of the 
agriculturists amongst whom they live, and that this custom provides that 
a widow on re-marriage forfeits her first husband s estate. 

But this is subject to the very important proviso that she leaves her 
first husband’s house and goes to reside with her second husband. If she 
continues to live in her first husband’s house, she retains his estate. 

Punjab Record, No. 143 of 1893, refened to. 

No 145 

Before Roe and Bulloch, JJ. 

MUSSAMMAT ILAHI BEGUM— (Defendant) — 

APPELLANT. 

Versus 

MIR WILAYAT ALI— (Plaintiff) —RESPONDENT. 

Case No. 1221 of 1892. 

Custom—Agriculturists— Palhans of Kharkhauda , tahsil Sampla, Iiohtak 
District, who intermarry with Saya ls —Forfeiture by widow on remarriage — 
Residence in house of first husband after second marriage. 


V 
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Pound, in a suit the parties to which were Pathaus of Kharkhauda, 
tahsil fcanipla, Rolitak District, wjio intermarried with Syads, that they fol 

lowed the ordinary custom by which re-marriage by a widow entails forfeiture 
of her first husband's land. 

Held, also, that the parties were governed by the proviso to that 
custom, that where the widow after rc-marriago .Iocs not go to reside in 
the house of her second husband, but continues to reside in her first hus¬ 
band's house she retains for life her first husband’s estate also 
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